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The  author  cannot  justify  this  effort  ou  the  ground  that  there 
is  a  dearth  of  text  books  on  the  law  of  private  corporations. 
Morawetz,  for  his  clearness  and  comprehensiveness  of  style  and 
statement,  and  Cook,  for  fullness  of  elaboration,  well  deserve 
special  mention.  And  yet,  it  is  safe  to  premise  that  a  merito- 
rious treatise  on  the  subject,  in  faithful  harmony  with  contempo- 
rary as  well  as  early  expositions  by  the  courts,  will  find  a  welcome 
reception  to  the  library  of  many  lawyers  making  pretensions  to 
success  and  efficiency  in  the  profession.  The  tendency  of  the 
day  is  toward  corporate  aggregations  of  capital  and  effort.  The 
liberal  policy  of  state  governments,  allowing  the  formation  of 
corporations  under  general  laws  for  an  almost  unlimited  number 
of  objects,  facilitates  and  aids  this  tendency.  A  large  and  con- 
stantly increasing  proportion  of  the  business  of  the  country  has 
come  to  be  tmnsacted  by  these  artificial  agencies.  It  is  a  logi- 
cal sequence  and  matter  of  common  observation,  that  the  num- 
ber of  controversies  involving  this  branch  of  the  law  and  requir- 
ing settlement  by  the  courts  is  increasing  and  will  continue  to 
increase.  The  development  of  resources  has  but  fairly  begun, 
and  the  field  in  which  corporations  may  operate  and  employ 
their  capital  to  advantage  is  virtually  unlimited.  Moreover, 
the  law  of  corporations  may  be  said  to  be  in  its  infancy — at  any 
rate,  m  its  early  stages ;  so  that  a  presentation  of  the  law  as 
expounded  and  adjudged  a  few  years  ago  is  inadequate  and 
unsatisfactoiy  to  the  busy  practitioner. 

Attention  is  called  to  the  original  and  logical  division  of  the 
subject  as  illustrated  in  the  analytical  plan, (pages  one  and  two). 
It  is  no  unfair  criticism  of  previous  divisions  to  say  that  they 
have  been  awkward  and  illogical.  The  actions  of  members  for 
an  accounting  by  officers,  against  each  other,  and  against  promo- 
ters; of  creditors  against  the  corporation,  against  corporate 
assets  in  the  hands  of  receivers,  and  against  members  for  unpaid 
capital,  and  upon  the  statutoiy  personal  liability  of  members  and 
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officers ;  of  members  and  creditors  by  writ  of  mandamns ;  the 
remedies  of  the  state  by  qtio  warranto^  and  the  ex  parte  proceed- 
ings of  the  corporation  upon  insolvency  and  voluntary  dissolu- 
tion,  have  previously  as  a  rule  been  treated  respectively  in  dis- 
jointed and  isolated  chapters,  when  they  should  have  been 
classed  as  remedies  and  subdivided  according  to  their  relations  to 
the  whole  subject  into  remedies  internal  and  external.  Amend- 
ment and  repeal  of  charters,  and  the  exercise  of  taxing  and 
police  powers  by  the  state  not  being  capable  of  classification  either 
as  corporate  rights  or  remedies  are  treated  in  three  final  chapters 
constituting  Part  Three.  In  the  present  arrangement  of  the  mat- 
ter exactness  of  division  heading  as  indicating  the  contents  is 
sufficiently  clear,  while  the  fullness  of  the  indexing  is  relied 
upon  to  supply  any  deficiencies  that  may  be  discovered  in  that 
respect. 

The  author  has  not  taken  the  trouble  to  count  the  number  of 
cases  cited,  nor  does  he  think  there  is  any  special  merit  in  a 
claim  of  any  writer  of  text  books  that  he  has  cited  more  cases 
than  any  or  all  others.  He  considers  that  the  citation  of  one  or 
two  of  the  latest  decisions  in  a  state  wherein  former  decisions 
in  the  same  state  are  cited  and  reviewed  will  yield  space  which 
can  be  better  devoted  to  development  of  principles  than  to  a 
long  string  of  cases  which  will  necessarily  come  to  the  notice  of 
the  practitioner  upon  examination  of  the  latest  decisions.  This 
plan  of  the  work  has  been  departed  from  where  conflict  of 
decisions  in  the  same  state,  or  generally,  rendered  it  advisable. 
Any  one  choosing  to  do  so,  either  for  the  sake  of  comparison  or  to 
gratify  curiosity,  may  count  the  cases  for  himself.  It  is  thought 
that  more  are  cited  than  in  any  previous  work  on  this  branch  of 
the  law,  and  that  few  of  any  importance  have  been  overlooked. 

No  words  will  be  wasted  in  relating  how  much  labor  and 
wliat  degree  of  patience  were  involved.  These  are  matters  with 
which  courts  and  lawyers  cannot  be  expected  to  become  inter- 
ested. The  result  must  tell  its  own  story.  Previous  experience 
and  researches  incident  to  a  somewhat  extensive  practice, 
principally  in  this  branch,  have  been  of  great  assistance  in  dis- 
criminating and  forming  opinions  in  cases  of  conflicting  author- 
ity. The  same  conscientious  pains-taking  and  care  have  been 
devoted  to  the  notes  as  to  the  text.  An  incongruous  digest  of 
cases  might  have  swelled  the  size  of  the  work  but  would  have  been 
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a  positive  hindrance  to  the  lawyer  or  judge  who  looks  in  a  text 
book  for  the  gist  of  the  law  and  a  guide  to  authorities  which 
he  examines  for  himself.  Great  care  has  been  taken  that  each 
authority  cited  supports  the  principle  announced,  though  errors 
may  occasionally  be  found.  The  indexing  is  thorough  and 
exacts  a  matter  of  considerable  importance  in  all  cases.  All  at- 
tempts at  elaboration  of  historical  and  obsolete  matters  have  been 
avoided,  and  the  greatest  utility  within  the  smallest  compass  has 
been  the  ruling  motto  throughout. 

Under  the  circumstances  it  was  deemed  best  to  retain  the 
references  to  periodical  reporters,  as  these  are  coming  into  gen- 
eral use,  side  by  side  with  official  reports. 

The  words  "  the  author  thinks  "  are  not  found,  nor  is  the 
editorial  "  we  "  used  in  the  work. 

The  individual  opinion  of  the  writer  is  expressed  freely  wher- 
ever the  law  is  unsettled,  or  the  decisions  conflicting,  but  not 
obtrusively  or  controversially. 

It  would  be  unjust,  and  deprive  the  author  of  a  great  pleasure, 
not  to  mention  the  uniform  and  undeviating  courtesy  and  many 
kindnesses  on  the  part  of  James  H.  Deering,  Librarian  of  the  San 
Francisco  Law  Library  and  the  author  of  a  valuable  legal 
treatise,  and  of  his  assistants,  J.  Fred  Tyler  and  David  Lloyd 
Conkling,  during  a  considerable  portion  of  the  time  occupied  in 
this  work. 

Whatever  sacrifices  the  preparation  of  tlie  following  pages 
may  have  involved,  they  have  been  made  cheerfully  to  the  cause 
of  a  science  which,  though  technical  and  somewhat  speculative, 
yet  is  broader  than  any,  and  touches  all  sciences  and  all  human 
affairs.  If  the  result  be  accepted  as  a  genuine  contribution  to 
legal  literature  the  author  will  be  fully  compensated  aside  from 
any  pecuniary  returns.  So  many  considerations  enter  into  our 
conception  of  a  good  book  that  it  is  nearly  as  easy  to  write  one 
as  to  tell  what  it  should  be.  This  effort  is  submitted  to  the  pro- 
fession with  the  understanding  that  it  will  be  judged  according 
to  its  merits  and  demerits.  Reliance  is  placed  no  less  upon  the 
liberality  than  the  intelligence  of  those  to  whom  it  is  offered. 
To  their  judgment  and  charitable  consideration  it  is  respectfully 
submitted. 

Thos.  Carl  Spelling. 
San  Francisco,  Cal.,  Jan.  1892. 
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PABT  I 

RIGHTS. 
CHAPTER   L 

THE  OOBFOBATE  BXISTEHGB. 

II.  DeflntUon. 
%  Common  law  incidents. 
8^  Principles  applicable  alike  to  corporations  and  indlTldiMlt. 

4.  Oontlnnlty  of  existence. 

5.  Members  necessary. 

6.  Two  corporations  may  have  membership  in  common* 

7.  Individuality  and  anity  of  corporate  entity. 

8.  Of  the  twofold  relation. 

9.  Corporations  and  partnership  distinguished. 
IOl  Name  famishes  no  test. 

11.  Class  to  which  corporation  belongs  to  be  considered. 

IS.  The  range  of  objects  not  decisiye. 

18.  Private  corporations  performing  public  duties. 

14.  Subdivision  common  to  both. 

15.  Public  corporations  sole  distinguished  from  priTaite. 
10.  Szistence  of  private  corporations  beneficial. 

§  1.  DeHnitloii. — A  corporation  has  been  defined  by 
writers  and  judges  in  varied  phraseology  and  degrees 
of  accuracy.  AU  agree  that  it  is  purely  a  creation  of 
low  with  certain  rights  in  common  with  individuals  and 
others  that  are  distinctive,  all  of  which  must  be  held 
and  exercised  for  the  objects  for  which  it  is  created.^ 

1  See  Southern  Pacific  R.  R.  Co.  v.  Orton,  82  Fed.  R.  467.  One  of  the 
dearest  and  most  comprehensive  among  definitions  taking  cognizance  of  the 
individaals  composing  as  well  as  of  the  entity  by  which  they  are  represented  in 
the  oorpontion,  and  of  the  rights  and  powers  of  both,  is  that  of  Chief  Justice 
Marshall,  as  follows:  '*An  artificial  being,  invisible,  intangible  and  existing 
<mly  in  contemplation  of  law.  Being  the  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers  upon  it,  either 
expressly  or  incidental  to  its  very  existence.  These  are  such  as  are  siq>posed 
best  calculated  to  effect  the  object  for  which  it  was  created,  and  among  the  most 
important  are  immortality,  and  if  the  expression  maybe  allowed,  iudlTiduality — 
properties  by  which  a  perpetual  succession  of  many  persons  are  oonsideped.  as 


4  THE  CORPOBiiTE  EXISTENCE.  §  2 

While  it  is  manifest  that  a  corporation  cannot  exist 
for  any  practical  purpose  without  members,  yet  in 
strict  legal  contemplation,  as  has  been  often  adjudi- 
cated and  explained,  the  legal  entity  is  something  dis- 
tinct and  separate  from  those  who  employ  it  as  an 
agency  to  accomplish  their  objects,  whether  these  be 
public  or  private.  And  it  is  equally  difficult  to  dis- 
cover any  reason  for  incumbering  the  definition  with. 
a  consideration  of  the  corporation's  term  of  existence. 
There  is  nothing  definitive  in  the  idea  of  immortal- 
ity, and  besides,  under  modem  laws,  the  term  of  cor- 
porate existence  is  usually  limited  like  a  lease  of  real 
estate,  to  a  number  of  years.  Even  when  such  is  not 
the  case,  the  length  of  a  corporation's  life  always  de- 
pends to  a  great  extent  upon  the  will  or  disposition 
of  its  members  to  keep  it  alive.  It  is  also  liable  like 
natural  persons  to  accidents,  and  may  at  any  time,  as 
we  shall  see  hereafter,  have  its  term  of  existence  cut 
short  at  the  hands  of  the  state  on  account  of  the  mal- 
feasance or  nonfeasance  of  its  management. 

A  full  and  complete  definition  of  a  corporation  can 
only  be  given  by  telling  what  are  its  rights,  powers, 
duties,  and  relations,  and  the  legal  and  equitable  prin* 
ciples  which  control  it  in  all  its  parts  and  functions  and 
how  they  operate.     That  is  the  object  of  this  treatise. 

§  2-  Common  Law  Incidents.— There  are  certain  rights 
and  components  necessarily  implied  in  our  conception 

the  same,  and  may  act  as  a  single  indiTldoat^'  Dartmouth  College  ▼.  Wood- 
ward, 4  Wheat.  036.  It  would  be  difflcnlt  to  improve  upon  the  following  defini- 
tion by  Prof.  Minor,  ^*  A  body  composed  of  one  or  more  individuals  and  poa- 
sessed  of  a  franchise  by  virtue  of  which  it  subsists  as  a  body  politic  under  a 
special  designation  and  by  the  policy  of  the  law  is  vested  with  the  capacity  of 
perpetual  succession,  and  of  acting  in  several  particulars  however  numerous  the 
association,  as  a  single  individual.''  1  Minor  Inst.  641.  *'  Private  corporations 
are  but  associations  of  individuals  united  for  some  common  purpose,  and  per- 
mitted by  the  law  to  use  a  common  seal,  and  to  change  members  without  a  dis- 
solution of  the  association.''  Baltimore  A  P.  R.  Co.  v.  Fifth  Baptist  Church, 
10«  IT.  S.  317. 
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of  a  corporation  as  an  artificial  legal  entity  and  in  the 
employment  throngh  it  of  capital  or  efibrt,  or  both,  by 
its  incorporators  and  members  in  carrying  out  the  de- 
sign of  its  creation.  It  is  diflScult  to  conceive  of  a  cor- 
poration existing  for  any  practical  purpose  without :  1. 
Continuous  succession  by  a  corporate  name  during  the 
period  specified  in  the  act  of  incorporation.*     2.  The 

^  Ang.  A  Ames  on  Corp.  99.    If  a  name  be  not  given  in  the  charter  one 
may  be  assumed,  1  Saik.  191,  or  acquired  by  usage,  Smith  v.  Plank  Road  Co., 
90  Ala.  060.    The  name  should  be  distinct  from  that  of  any  other  body  incor- 
pontad  in  the  same  state.    Newby  v.  Or.  Cent.  R.  Co.,  Deady,  (U.  8.  C.  C.)  609; 
Presby  Ch.  etc.  2  Grant's  Cas.  (Pa.)  240.    A  corporation  held  not  entitled  to 
inoorporate  as  ** The  Kansas  City  Real  Estate  Exchange"  when  there  was  in 
the  same  city  another  corporation  carrying  on  the  same  business  under  the  style 
of  the  ''KansasCity  Real  Estate  and  Stock  Exchange."    State  t.  McGrath,  92  Mo. 
355;  5  S.  W.  29.    See  also  Farmers'  Loan  A  Trust  Co.  v.  Farmers'  Loan  A  Trust 
Co.  of  Kansas,  21  Abb.  N.  C.  1(X;  1 K.  Y.  S.  44;  In  re  United  States  Mercantile 
Reporting  Co.,  115  N.  Y.  176;  21 N.  E.  10:U;  as  to  power  of  Court  to  change  the 
name,  Nebraska  Loan  A  Trust  Co.  v.  Xine,27  Xeh.  507;  43.  N.  W.  848,  holding  that 
it  is  no  Infringement  to  take  the  name  of  the  state  adopted  by  another  company  100 
miles  distant,  unless  conflict  of  interest  is  shown.    See  also  In  re  Bank  of  Attica, 
12  N.  Y.  S.  648.    Substantially  same  ruling  with  respect  to  use  of  name  of  trade 
in  which  two  companies  were  engaged,  Boston  etc.   Shoe  Co.  ▼.  Boston  Rubber, 
Co.  149  Mass.  436.  See  also  Employers' Assur.  Corp.  v.  Employers'  Liability  Ins. 
Co.,  10  K.  Y.  S.  845,  where  the  court  refused  to  enjoin  a  foreign  corporation  at 
suit  of  another  foreign  corporation.    But  a  corporation  may  take  the  name  of  a 
corporation  of  another  state.     Lehigh  Val.  Coal  Co.  v.  Ilampdon,  (P.i.)  S  Am.  A 
Eng.  Corp.  Cas.  201;  Reese  v.  Newport  News<&  M.  v.  Co.,  :>J  \V.  V.i.  IJW;  DS.  E. 
212.    But  in  such  case  a  domestic  corporation  of  the  same  name  is  entitled  to  an 
injunction  restraining  the  foreign  corporation  from  doing  business  in  the  same 
state  with  the  former.     International  Trust  Co.  v.  International  Loan  A  Trust 
Co.,  (Mass.)  26  N.  £.  693.    It  has  been  said  that  a  corporation  may  be  empowered 
by  charter  to  act  and  purchase  and  receive  conveyances  in  one  name,  and  to 
sue  and  be  sued  in  another,  and  may  be  specially  empowered  to  use  more  than 
one  name  for  the  same  purpose.    Ang.  A  Ames,  100;  1  Kyd.  220,  230;  8  Salk. 
102.    See  Minot  v.  Curtis,  7  Mass.  441.    But  where  a  certain  name  has  been 
given  in  the  charter,  and  adopted,  that  name  and  no  other  must  be  used  in 
substance.     Olass  v.  Tipton,  etc.  Co.,  32  Ind.  376,  though  a  slight  variance 
between  the  words  and  syllables  of  the  two  names  will  not  render  the  act  or 
conveyance  invalid.    Rex  v.  Haughley,  1  Bam.  A  Aid.  655.    And  if  a  corpora- 
tion convey  by  a  wrong  name,  it  cannot  take  advantage  of  the  misnomer  after  re- 
ceiving the  consideration.    African  Soc.  v.  Yarick,  13  Johns.  (N.  Y.)  38.    It  has 
been  held  sufficient  to  sustain  a  devise  to  a  corporation  if  it  was  shown  that  it 
was  meant,  though  there  was  a  mistake  in  the  name.     Yansant  v.  Roberts,  8 
Md,  119;  First  Parish  v.  Cole,  3  Pick,  (Mass.)  232.     Corporations  are  entitled 
to  pn>tection  in  the  use  of  their  corporate  names  to  the  same  extent  as  ind!- 
fidnab  fn  the  use  of  trade  marks.     Merchants'  Detective  Assn.  v.  Detective 
Mercantile  Agency,  25  III.  app.  250.     As  to  what  constitutes  infringement 
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right  to  purchase,  hold  and  convey  lands  and  personal 
property!  and  contract  obligations.^  3.  To  sue  and  be 
sued.*  4.  To  have  and  use  a  common  seal.^  5.  To 
make  rules  and  regulations  called  by-laws  for  the 
government  of  the  body  corporate  and  its  business. 
6.  To  appoint  and  remove  officers  and  expel  members 
for  sufficient  cause.* 

The  foregoing  may  be  called  ordinary  rights  or  com- 
mon law  incidents  since  they  have  always  been  rec- 
ognized as  essential  incidents  and  components  of  cor- 
porate existence. 

§  3.  Principles  applicable  alike  to  corpormtioiis  and  Individ- 
naleu — In  the  exercise  of  these  and  such  additional 
powers  as  are  given  in  the  charter,  either  expressly  or 
by  implication,  the  same  principles  are  uniformly 
applied  as  to  individuals.^  The  charter  of  a  corpora- 
tion fulfills  exactly  the  office,  to  the  extent  of  its 
powers,  as  a  power  of  attorney  given  to  an  individual. 

All  ancient  theories  of  functions  peculiar  to  them- 
selves in  the  matter  of  contracting,  with  respect  to  their 
liability  for  torts  and  all  technical  distinctions  in  regard 
to  sealing  and  formalities  in  the  execution  of  instru- 
ments between  corporations  and  individuals,  have  dis- 


entitUngcomplaiDanttoinjunctloxifteen.S.  Mer.  Rep. Co. y.  U.  S.  Her.  Rep.  Assn., 
21  Abb.  N.  G.  (N.  Y.)  115;  AmericanOrderof  ScoUiBh  Olansv.  Merrill,  151  Mmas. 
558;  24  N.  £.  91S;  holding  also  that  under  Ma«.  SUt.  1888,  C.  429,  certificate 
of  Secretary  of  Commonwealth  and  Insurance  Commissioner  are  conclusive  as 
to  the  right  to  use  name;  In  re  N.  Fifth  St.  Hut.  Land  Ass*n,  8  Pa.  Co.  Ct. 
Rep.  15.  Corporate  name  can  be  changed  only  in  manner  pointed  out  by  law 
Sykes  ▼.  People  (Dl.)  23  N.  E.  891 ;  but  an  attempt  to  change  name  otherwiae 
does  not  avoid  charter,  O'Donnell  v.  C.  R.  Johns  A  Co.,  76  Tex.  86;  18  S.  W.  376. 
See  King  v.  Dlwaco  Ry.  &  Nav.  Co.  (Wash.)  23  P.  924,  as  to  changing  by  amend* 
ment  of  articles.  The  fact  that  a  corporation  has  changed  its  name  without  any 
change  in  its  membership  was  held  no  defense  to  an  action  instituted  against  it 
under  its  former  name  Welfley  v.  Shenandoah  I.  L.  M.  A  M.  Co.,  83  Va.  768. 
o  S.  E.  376;  Appearance  without  objection  is  a  waiver  of  misnomer.  Bate  v. 
Oiliett,  31  F.  809. 

^  Infra,  ch.  x.  ^  Infra,  ch.  viii.       *  Infra,  ch.  xxi.  «  Infra,  §  19!^. 

*  Infra,  ch.  xvi.  •  Infra,  ch.  xx.  "^  Infra,  §  61. 
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appeared  in  modern  times.  By  the  whole  course  of  de- 
cisions in  this  country  and  also  in  England  the  trans- 
actions of  corporations  and  individuals  are  to  a  great 
extent  assimilated.^ 

It  is  only  in  internal  affidrs,in  the  rights  and  equities  be- 
tween the  members  and  the  corporate  entity  and  among 
themselves,  in  the  disabilities  with  respect  to*  citizen- 
ship and  their  relations  to  the  state,  that  marked  and 
peculiar  differences  exist  between  the  law  as  adminis- 
tered to  corporations  and  individuals.  A  consideration 
and  exposition  of  these  is  the  proper  province  of  a  work 
of  this  character.  Corporations  are  also  subject  to  the 
usual  burdens  and  duties  of  inhabitancy  and  have  their 
domicile,  owe  allegiance,  and  are  subject  to  loccd  juris- 
diction like  moral  beings. 

§  4.  Conttnnity  of  existence. — ^A  distinguishing  feature 
of  a  corporation  not  possessed  by  natural  persons  is  its 
continuity  of  existence  as  the  same  artificial  person 
by  means  of  perpetual  succession  in  its  membership* 
like  the  attribute  of  individuality  this  power  to  per- 
petuate itself  belongs  to  a  corporation  from  necessity* 
Without  the  one  there  would  be  no  single  will  or 
responsible  source  of  authority,  and  without  the  other 
the  rights  and  privileges  of  the  corporation  would  de- 
termine or  vary  upon  the  death  or  change  of  any  of 
the  individual  members. 

But  when  it  is  said  that  corporations  have  perpetual 
succession,  it  is  meant  that  they  have  continuity  only 
during  any  limited  period  of  time  which  may  be  fixed 


>  In  Banriek  ▼.  London  J.  S.  Bank,  L.  R  2  Exch.  259,  a  case  of  fraud  by 
agent,  Loid  Ch.  Cianworth  said:  '*  If  the  agents  employed  conduct  themselves 
tendnlenUy  so  that  if  they  were  acting  for  priyate  employers,  the  persons  for 
whom  they  were  acting  would  have  been  affected  by  their  fraud,  the  same  prin- 
ciplea  must  prerail  where  the  principal  under  whom  the  agent  acts  is  a  corpora- 
tion." See  also  to  same  effect,  Mackay  v.  Com.  Bank,  etc.,  L.  R.  6  Priv.  Co. 
304.    This  subject  fully  considered,  infra. 
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by  the  law  of  their  creation  ;  and  it  is  to  be  under- 
stood in  the  sense  that  such  existence  may  be  termi- 
nated at  any  time  either  by  their  failure  to  avail  them- 
selves of  the  privileges  afforded  by  law  or  by  some  act 
which  authorizes  and  causes  the  State  to  terminate  it. 
In  the  proper  and  more  restricted  sense  the  immor- 
tality of  a  corporation  means  only  its  capacity  to  take 
in  perpetual  succession  so  long  as  it  exists. 

§  5,  Members  necessary. — Though  as  has  just  been 
stated  the  membership  is  distinct  from  the  corporation 
in  whose  name  they  act  and  which  abides  in  legal 
contemplation  only,  yet  without  members,  it  is  for  all 
practical  purposes  lifeless.  These  are  usually  natural 
persons  but  may  consist  of  persons  in  a  political  capa- 
city as  the  governor  of  a  State  or  the  officers  and 
citizens  of  a  municipality.  A  corporation  may  also 
have  for  its  members  other  corporations  as  in  the  casea 
of  the  Universities  of  Oxford  and  Cambridge  of  which, 
several  incorporated  colleges  within  these  universities 
are  the  members.^ 

But  a  corporation  cannot  become  a  member  in 
another  capital  stock  corporation  without  express 
statutory  authority.^  It  is  not  usually  among  the  im- 
plied powers  of  corporations  formed  under  genercd  lawa 


^  Regents,  etc.  v.  Williams,  9  O.  &  J.  (Md.)  366;  Am.  Refrig.  A  Constr. 
Co.  T.  Linn.  (Ala.)  7  So.  191;  Kohl  v.  LlUienthal,  81  Cal.  S78;  20  P.  401;  22  P. 
689,  where  two  mining  corporations  formed  a  third  and  became  its  principal 
shareholders.  Corporations  are  in  some  states  prohibited  from  becoming  stock- 
holders in  others  engaged  in  the  same  line  of  business.  See  Const.  Ga.  Art.  4, 
Sec.  2,  Part  4.  The  policy  of  such  prohibition  is  to  prevent  the  destruction  of 
competition  and  the  creation  of  monopoly.  Branch  v.  Langdon,  37  Fed.  R.  440. 
It  has  been  held  that  statutory  authority  was  necessary.  Valley  Ry.  Co.  ▼.  L.  E. 
Iron  Co.,  46  Ohio  St.  44;  18  N.  K  486.  See  also  Cent.  R.  Co.  v.  Penn.  R.  Co.,. 
31  N.  J.  Eq.  475;  Franklin  Co  7.  Lewiston  Sav.  Bank,  68  Me.  48;  Contnl  Co.  ▼. 
Collins,  40  6a.  582. 

a    Infra,  §  2S  r. 
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to  subscribe  for  shares  in  either  a  new  or  an  existing 
company.^ 

§  6.  Two  corporations  may  have  membership  in  eommon* 

— The  same  person  is  often  found  holding  member- 
ships in  different  corporations  and  the  identical  body 
of  persons  constituting  one  corporation  may  constitute 
the  sole  membership  of  one  or  several  more.  The 
President  and  directors  of  one  bank  may  be  members 
and  president  and  directors  of  another  bank  or  the 
incorporated  managers  of  any  other  incorporated  in- 
stitution.^ A  state  may  create  a  corporation  to  be  com- 
posed of  several  corporations  chartered  by  different 
States  in  the  same  way  that  it  would  confer  corporate 
powers  upon  natural  persons.' 

§  7.  Individuality  and  unity  of  corporate  entity. — Per- 
sons  incorporated  cannot  carry  out  any  of  the  objects 
of  the  corporation  or  do  a  single  corporate  act  other- 
wise than  in  its  name  and  by  virtue  of  its  authority  ; 
nor  can  they  litigate  their  rights  growing  out  of  their 
individual  interests  in  corporate  property  except  in 
their  corporate   name.*     Its   franchises  and  property 

1  Valley  Ry.  Co.  v.  Lake  Brie  Iron  Co.,  46  Ohio  St.  44;  26  Am.  A  Eng.  Cor. 
Cas.  55;  Cent.  R.  Co.  v.  Penn.  R.  Co.,  31  N.  J.  Eq.  476;  Fi-anklyn  Co.  v.  Lewis- 
ton  SaY.  Bank,  68  Me.  4:$;  Centr.  R.  Co.  v.  Collins,  40  Oa.  582;  M.  A  0.  R.  Co. 
▼.  Woods, :  88  Ala.  t«0.  7  So  1U?<. 

«  Atty.  Gen.  v.  Brazen,  etc..  College.  8  Bligli,' X.  S.  :J77;  Rex  v.  Colches- 
ter, cited  3  Term.  Itep.  234.  The  same  person  may  fill  tlie  office  of  president  of 
two  distinct  corporations,  and  such  identity  does  not  of  itself  invalidate  dealings 
between  the  two  corporations,  Leathers  v.  Janney,  41  La,  Ann.  1120;  6  So.  884. 
.So  where  the  same  persons  wew  inenil)ers  of  three  corporations  and  caused 
their  corporate  interests  in  them  all  to  become  identified  by  the  equalization  of 
their  shares  in  a  suit  at  common  law.  it  was  held  that  the  three  companies  might 
be  regarded  as  distinct  legal  persons.  Proprs.  Canal  Bridge  v.  Gk)rdon,  1  Pick.  297. 
The  doctrine  that  the  same  natnral  person  may  hold  membership  In  several  cor- 
porations was  contained  in  the  civil  law.  Aylifle  5  Civ.  L.  204.  And  it  is  well  settled 
in  England  and  all  the  States  of  the  Union  where  the  question  has  been  raised. 

*  Bishop  ▼.  Braineid,  28  Conn.  280.    See  Hunt  v.  l^ansas  Bridge  Co.,  11 

Kans.  412. 

^  Whitehonse  v.  Spragne  (Me.)  7  A.  17;  Harkness  v.  Manhattan  R.  Co,^  54 
ir.  Y.  Snpr.  Ct.  174. 
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are  vested  in  it  and  not  in  the  members,  and  the  latter 
cannot  in  propria  personce  aflfect  its  title  or  divest  it  of 
its  property  though  their  act  be  concurred  in  unani- 
mously.^ Its  personality  is  so  distinct  from  that  of  those 
composing  it  at  law  that  the  latter  cannot  join  in  a 
binding  contract  with  it  or  receive  the  benefits  of  a 
contract  that  has  been  made  with  it.  Whatever  causes 
of  action  accrue  to  others  whether  members  or  not 
arising  out  of  transactions  on  corporate  account  they 
must  be  brought  against  the  corporation  and  not 
against  its  members  or  officers.  However,  if  the 
directors  or  other  agents  commit  willful  torts  in  the 
corporate  name  they  are  individually  liable.* 

§  8.  Of  the  twofold  relation.— Every  private  corpora- 
tion sustains  two  relations  ;  the  one  to  the  members 
who  in  its  name  combine  their  capital  or  efforts,  or  both 
to  eflfect  an  object  beneficial  to  themselves  or  to  others  ; 
the  other  to  the  sovereignty  by  the  exercise  of  whose 
will  or  by  whose  consent  it  came  into  being.  The 
theory  that  each  corporation  represents  a  particle  of 
sovereignty  granted  by  the  State  from  motives  of 
public  utility  though  practically  obsolete  and  little 
more  than  a  fiction  at  the  present  day,  when  applied 
to  corporations  that  are  strictly  private,  yet  is  con- 
venient in  understsyiding  the  real  nature  and  function 
of  the  legal  entity. 

Adhering  to  this  theory  and  keeping  in  view  its 
relation  to  the  members  as  their  representatives  there 
is  little  if  any  difference,  technically  speaking,  between 
a  corporation  and  a  public  office  instituted  to  subserve 
public  interests  and  enjoyed  for  a  time  definite  or  in- 
definite by  the  incumbent.  If  the  office  be  lucrative 
interest  corresponds  to  that  of  the  members  of  a 

I  Infra,  §  548.  >  lafim,  §  039. 
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corporation  organized  and  managed  for  profit ;  if  it  be 
an  office  of  honor  only»  the  incumbent  holds  a  similar 
relation  to  it  as  do  the  members  of  a  benevolent  cor- 
poration to  the  latter.  It  may  be  that  the  public 
interest  in  a  public  office  is  greater  than  in  any  except 
public  or  qiuisi  public  corporations  and  greatly  pre- 
ponderates as  regards  the  community,  over  the  private 
interest  of  the  incumbent,  and  the  public  interest  in  a 
private  corporation  may  be  very  small  in  comparison 
with  that  of  the  incorporators,  but  these  facts  do  not 
destroy  or  disturb  the  analogy  between  the  legal  attri- 
butes of  the  two  agencies. 

§  9.  Corporations  and  partnerships  distinguished* — It  is 
sometimes  difficult  to  determine  whether  a  particular 
company  or  association  of  persons  is  a  corporation  or 
a  copartnership.  The  same  institution  cannot  be  both, 
nor  can  its  members  change  their  relation  in  this  re- 
spect at  pleasure.  They  possess  the  following  points 
of  resemblance  :  1 .  Elach  may  comprise  numerous  mem- 
bers associated  together  in  one  enterprise  ;  2. — The 
membership  may  consist  not  only  of  natural  persons 
but  of  corporations  or  partnerships;^  3. — ^In  each  there 
may  be  a  joint  stock  divided  under  by-laws  or  articles 
of  agreement  into  shares  transferable  by  assignment  or 
delivery  ;  4. — ^Each  may  hold  its  property  and  transact 
its  business,  sue  and  be  sued  under  and  by  a  common 
name  ;  5. — ^Partners  like  incorporators  are  frequently 
allowed  by  statute  to  limit  their  liability  to  the  extent 
of  stock  or  interest  held  by  them.  There  are  the 
following  points  of  difference  :  1 .  Each  partner  is  an 
agent  for  the  partnership  and  may  bind  it  to  any  extent 

^  The  weight  of  aathority  at  present  U  against  the  right  of  a  corporation  to 
lieoome  a  member  of  a  oopartnership.  Infra,  §971.  Still  it  may  bind  itself  by 
its  dealings  and  contncts  as  a  member  of  a  copartnership  unless  the  state  ob- 
jects. Xo  such  objection  lies  against  a  co-partnership  being  a  stockholdef  in  a 
eorporatioji. 
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within  the  scope  of  the  partnership  business, while 
corporators  possess  no  power  as  such  to  bind  the 
corporation  ;  2. — Each  partner  is  personally  liable  for 
the  liabilities  of  the  firm  while  shareholders  in  a  cor- 
poration are  not  liable  for  its  debts  except  where 
made  so  by*  statute. 

At  common  law  the  personal  responsibility  of  stock- 
holders is  inconsistent  with  existence  of  a  body  corpo- 
rate.^ 

§  10.  Name  furnishes  no  test. — It  is  wholly  immaterial 
what  name  an  association  assumes  whether  one  indicate 
ing  corporate  or  copartnership  capacity  or  of  a  joint 
stock  company.  If  it  is  organized  under  and  avails 
itself  of  the  provisions  of  a  public  act  in  its  formation 
and  exercises  the  functions  and  privileges  and  enjoys 
the  immunities  of  corporations  under  the  law  it  will  be 
deemed  and  treated  as  a  corporation,  whether  in  its 
articles  any  act  or  statute  be  referred  to  or  not.* 

§  11.  Class  to  which  corporation  belongs  to  be  considered. 

— As  regards  the  implied  conditions  and  incidents  of 
corporate  existence  regard  must  be  had  to  the  class  to 
which  the  particular  corporation  belongs.  It  is  deemed 
unnecessary  to  enter  into  elaborate  classifications  of 
corporations,   ancient    and    modern.'      Such    a   task 

1  For  a  fuller  dlsciiBsion  of  the  difference  between  corporations  and  partner- 
ships see  Walker's  Am.  Law  22$. 

^  People  v.  Wemple  (N.  Y.)  6  L.  R.  An.  303;  Conservator  ▼.  Ash.,  10  Bam. 
A  C.  349;  Denton  v.  Jackson,  2  Johns.  Oh.  320;  Liverpool  Ins.  Co.  v.  Massa* 
chnsetts,  10  Wall.  566;  Watersbnry  v.  Mer.  W.  Ezpr.  Co.,  50  Barb.  157;  Fargq 
V.  McVickar,  55  Barb.  440;  Fargo  v.  L.  N.  A.  A;  C  R.  Co.,  6  Fed.  Bep.  787. 
Most  of  these  cases  also  recognize  the  doctrine  that  when  the  state  grants  to  indi- 
viduals such  property  rights  or  franchises  or  imposes  upon  them  such  burdens 
as  can  only  be  properly  held  enjoyed  or  borne  according  to  the  tenns  of  the 
grant  by  a  corporation,  the  intention  to  create  such  corporate  entity  is  presumed. 

>  The  earliest  corporations  of  which  history  gives  any  account  were  of 
a  municipal  kind  and  were  created  purely  from  political  motives  and  for  the  ac- 
complishment of  objects  of  public  concern.  There  is  no  doubt  but  that  impor- 
tant functions  of  government  were  conferred  upon  towns  and  dtiee  by  the 
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would  involve  historical  discussion  which  if  full  and 
critical  would  occupy  too  much  space*  and  if  partial 
and  cursory  would  be  of  little  value.  But  it  is  well  to 
note  that  the  early  division  of  lay  corporations  into 
eleemosynary  and  civil  is  still  of  considerable  import- 
ance, owing  to  the  fact  that  there  are  different  statutory 
enactments  governing  them  in  most  of  the  states,  and 
to  the  further  fact  that  judges  of  our  courts,  as  in  former 
times,  in  determining  the  respective  rights  of  the  two 
classes,  apply  to  them  different  principles  and  rules  of 
construction.  Civil  corporations  comprise  all  which 
have  for  their  object  pecuniary  profit,  and  all  are  muni- 
cipal and  other  public  corporations  which  perform  any 
of  the  functions  of  government.  Those  created  by 
statutes  and  city  ordinances  for  the  relief  of  the  dis- 
tressed indigent  and  helpless  members  of  society,  such 
as  hospitals,  insane  asylums,  and  homes  for  feeble- 
minded children  are  civil  and  not  eleemosynary.^ 


Greeks  from  whom  the  idea  was  derived  and  the  practice  adopted  by  the  Ro- 
mans. At  any  rate  some  of  the  most  important  conceptions  of  corporations  owe 
their  origin  to  the  Roman  civil  law.  Private  trading  corporations  are  of  almost 
a^  ancient  origin  as  mnnicipal,  but  they  were  at  all  times  under  the  ban  of  dis- 
favor with  the  ruling  powers  of  Greece  and  Rome  and  to  some  extent  among 
the  people  of  modem  nations.  An  evidence  of  this  is  found  in  the  abolition  of 
all  trading  companies  by  one  imperial  decree  of  Augustus.  The  classifications 
of  the  early  English  Judges  and  law  writers  though  still  retained  in  our  law 
books,  were  based  on  a  state  of  political  and  religious  affairs  which  have  no  ex- 
istence in  this  country.  Though  most  of  the  definitions  of  that  period  will 
apply  to  institutions  found  among  us  at  the  present  day,  yet  this  branch  of  the 
law  Is  greatly  simplified  by  limiting  the  primary  classification  of  corporations  to 
the  heads  public  and  private  here  given.  There  were  at  the  period  mentioned, 
the  general  division  into  ecclesiastical  and  lay;  the  first  term  including  all 
religious  corporations  and  the  latter  all  other  kinds.  Ecclesiastical  corporations 
were  before  the  Reformation  subdivided  Into  regular  and  secular.  R^ular  cor- 
porations were  composed  of  ecclesiastical  persons  who  lived  under  some  rule  and 
had  a  common  dormitory  and  refectory  and  were  obliged  to  observe  the  statutes 
of  their  order;  while  secular  were  80  called  because  they  performed  spiritual 
oiBces  and  took  upon  themselves  the  care  of  souls. 

I  1  Blk.  Com.  471 ;  1  Kyd  on  Corp.  27.  The  reason  for  so  classifying  them 
is  that  in  providing  for  them  the  body  politic  does  not  administer  a  private 
charity  but  performa  a  duty  to  the  unfortunate  among  the  members  constitnte 
ifigit. 
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Eleemosynary  corporations  comprise  all  having  for 
their  objects  the  prosecution  of  purely  charitable 
objects  and  the  promulgation  of  religious  and  humane 
doctrines  when  personal  gain  forms  no  part.  This  de- 
finition embraces  all  colleges  and  other  educational 
institutions  founded  by  private  gifts  and  bequests  in 
aid  of  those  who  have  not  the  means  for  otherwise 
pursuing  their  studies.^  Though  the  government  be 
the  principal  promoter  and  supporter  of  a  corporation 
having  for  its  object  the  gratuitous  distribution  of 
alms  or  free  education  of  persons,  yet  unless  it  con- 
ducts and  controls  it  as  a  part  of  the  governmental 
autonomy,  the  institution  is  not  a  public  but  a  private 
eleemosynary  corporation.*  The  object  to  be  accom- 
plished by  public  corporations  are  strictly  public  ;  by 
private  corporations  strictly  private.  Public  corpora- 
tions assume  some  of  the  duties  of  the  state  in  a  sub- 
ordinate relation  to  the  state  and  within  circumscribed 
boundaries  fixed  by  it.  Private  corporations,  are  such 
as  have  no  public  interest  to  subserve  except  in  a  vague 
sense,  and  their  principal  object  is  the  emolument  of 
their  members.  There  is  a  class  of  private  corporations, 
sometimes  called  qimsi  public,  having  a  concern  with 
certain  expensive  undertakings  which  though  highly 
beneficial  to  the  public  are  undertaken  from  no  sense 
of  public  duty  but  in  consideration  of  valuable  con- 
cessions and  privileges  conferred  by  the  state  and 
from  the  further  motive  of  employing  the  franchises 
thus  conferred  in  the  prosecution  of  gainful  private 
enterprises.* 

1  Dartmouth  College  ▼.  Woodward,  4  Wheat  681;  1  Blk.  Com.  471;  1  Kyd  on 
Corp.  25;  Trustees  of  Phillips  Academy  v.  King,  12  Mass.  540. 

'  It  was  so  held  in  a  case  where  an  act  of  Congress  reserved  certain  town- 
ships for  the  use  of  a  seminary  of  learning  and  by  subsequent  acts  incorporated 
it  as  the  Vincennes  University  and  provided  that  the  trustees  in  their  corporate 
capacity  or  a  majority  of  them  might  sell  and  convey  any  portion  of  the  land  not 
exceeding  four  thousand  acres  for  the  use  of  the  university  and  rent  the  remain- 
der for  the  same  use.    Vincennes  University  v.  Indiana,  14  How.  268. 

>  McKim  V.   Odom,  3  Bland  Ch.  407.    A  public  corporation  has  been  de- 
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§  18.  The  range  of  objects  not  deelslye. — In  determining 
whether  the  powers  exercised  are  public  or  private, 
regard  should  be  had  not  so  much  to  the  nature  and 
character  of  the  rights  conferred  as  to  the  object  and 
purpose  of  the  legislature  in  conferring  them.  If 
granted  for  public  purposes  exclusively  they  belong  to 
the  corporate  body  in  its  public  and  political  character. 
But  if  the  grant  was  for  purposes  of  private  advantage 
and  emolument  though  the  public  may  derive  a  com- 
mon benefit  therefrom  the  corporation  qtioad  hoc  is  to 
be  deemed  private. 

Ck>rporations  which  exercise  any  delegated  powers 
of  government  are  public  however  restricted  as  to  the 
number  and  extent  of  the  exercise  of  such  functions. 
In  this  sense  school  districts,  road  districts  and  the 
like  are  public  corporations.  Unless  public  objects 
are  contemplated  and  designated  in  its  creation  the  cor- 
poration is  private  though  the  government  be  the  prin- 
cipal stockholder. 

§  13.  Private  corporations  performing  public  duties.— 

Merely  conferring  power  for  the  performance  of 
duties  of  a  public  character  does  not  make  a  corpora- 
tion public  even  though  such  duties  amount  to  police 
regulations.  The  Statute  of  Henry  VIII,  ch.  6,  created 
the  college  of  physicians  in  London  and  authorized 
them  in  their  corporate  capacity  to  impose  a  fine  on 
persons  practicing  without  its  license  and  yet  it  was 
held  to  be  a  private  corporation.^  All  corporations 
are  founded  upon  the  principle  that  by  their  creation 


teed  to  be  one  which  cannot  cany  out  the  purposes  of  Its  organization  without 
cbarterad  rights  from  the  commonwealth.  Alleghany  County  v.  McKeesport 
Diamond  Market,  123  Pa.  St  1(H;  16  A.  619;  and  a  private  corporation  as  one 
needing  no  franchise  from  the  state  in  order  to  carry  on  its  business.  Pittsburgh's 
Appeal,  128  Pa.  St.  374;  16  A.  621. 
^  BeffMito  of  UniTenity  of  Md.  v.  Williams,  9  Gill,  ^k  Johns.  365. 
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the  public  interest  or  convenience  will  be  promoted « 
and  the  mere  fact  that  the  public  derives  a  benefit  from 
it  is  not  sufficient  to  determine  its  character  as  public 
or  private.^  This  applies  to  all  insurance,  canal, 
bridge  and  turnpike  companies.*  The  true  criterion 
is  whether  the  objects,  uses,  and  purposes  for  which 
the  corporation  was  organized  were  solely  for  public 
benefit  and  convenience  or  for  private  emolument,  and 
whether  the  public  can  participate  in  them  by  right 
or  only  by  permission.' 

§  14.  SubdMslon  common  to  both.— Both  public  and 
private  corporations  are  susceptible  of  subdivision  into 
aggregate  and  sole,  such  subdivision  relating  to  func- 
tional control  and  primary  constitution.  Corporations 
sole  have  their  objects  carried  out  by  a  single  incum- 
bent, while  corporations  aggregate  are  usually  composed 
of  more  than  one.  Still,  if  in  a  capitalized  corporation 
one  person  should  become  possessed  of  all  the  stock 


1  A  corporation  haTing  for  its  objects  the  promotion  of  priyate  interests  of 
owners  of  real  estate  in  a  district  and  of  others  not  included  in  its  pioyisions  was 
held  to  be  a  private  corporation  though  its  ix>wers  were  co-eztensiTe  with  the 
district..  Directors  ▼.  Houston,  71  UL  318. 

s  Tinsman  ▼.  Belyidere  Del  R.  R.  Co.,  2  Dntcher  N.  J.  148;  State  ▼.  New 
Orleans  Gkw  Light  A  Banking  Co.,  2  Bob.  La.  629; Ten  Eyckv.  Del.  A  R.  Can 
Co.  3  Bar.  (N.  J.)  200. 

'  Ala.  etc.  R.  R.  Co.  v.  Kidd.  29  Ala.  221;  Sweat  ▼.  Boston,  8  aifford,339. 
The  property  of  a  railroad  corporation  is  in  the  hands  of  individnals  who  exer- 
cise control  and  management  for  their  own  benefit,  while  the  public  derives  a 
benefit  and  has  an  interest  regulated  and  guarded  by  the  state.    The  status  of 
railroad  and  turnpike  companies  is  well  defined  by  Ruffin,  0.  J.,  in  R.  A  O.  R. 
R.  R.  Co.  y.  Davis,  2  Dev.  A  Batt.  451:  "As  to  the  corporation  it  is  afranchise 
like  a  ferry  or  any  other.    As  to  the  public  it  is  a  highway  and  in  the  strictest 
sense  pubUei  Juris  ^    The  land  needed  for  its  construction  is  taken  by  the  public, 
for  the  public  use  and  not  merely  for  the  private  advantage  of  individuals.    It  is 
only  vested  in  the  company  for  the  purposes  of  the  act,  that  is  to  make  the 
road.*'    Water  companies  incorporated  to  supply  cities  or  districts  and  gas  com- 
panies are  guosi  public  corporations  whose  primary  objects  are  mainly  private 
in  the  same  sense  with  railroad  companies.  Society,  etc.,  v.  Butler,  12  N.  J.  Bq. 
40S.    A  valuable  explanation  of  the  distinction  between  a  public  and  a  private 
corporation  may  be  found  in  the  City  of  Louisville  v.  University  of  Ijouisville,  15 
B.  If  on.  642. 
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or  in  case  of  an  incorporated  non-capital  association 
all  the  members  except  one  should  die  or  resign,  tlie 
character  of  the  corporate  body  would  in  neither  case 
change  from  aggregate  to  sole,  such  not  being  the 
intent  of  the  legislature  at  its  creation.  Nor  in  such 
cases  is  the  corporation  dissolved.  By  the  death  of 
nearly  all  its  members  the  corporate  enterprise  may 
come  to  an  end  or  become  impossible  of  further  prose- 
cution, but  the  corporate  entity  still  exists  until  dis- 
solution in  the  manner  provided  by  law/  Number  is 
often  made  the  test  of  classification  as  sole  or  aggregate ; 
but  such  test  seems  arbitrary  and  misleading.  Those 
corporations  which  at  their  creation  imply  an  undivided 
individual  responsibility  are  sole,  and  those  which  by 
the  form  and  terms  of  their  creation  are  designed  to 
combine  divers  interests  are  aggregate. 

Under  the  first  head  fall  the  oflSce  of  Governor,  that 
of  parson,  rector,  etc.,  in  churches  in  England  and  in 
this  country  where  incorporated  as  such.     . 

Municipalities,  capital  stock  insurance,  banking, 
manufacturing  and  railroad  companies  and  all  incor- 
porated, mutual  benefit  and  fraternal  societies  be- 
long to  the  class  of  corporations  aggregate. 

§  15.  Public  corporations  sole  distinguished  from  private. 

-The  incumbents  of  public  corporations  sole  are  trus- 


tees for  the  people  and  the  interests  they  represent. 
In  case  of  a  minister  of  a  parish  who  is  seized  of  lands 
in  its  right  as  a  corporation  sole  he  holds  them  to  him- 
self and  his  successors  in  trust ;  and  in  case  of  a 
vacancy  the  parish  is  entitled  to  possession  and  may 
enter  and  take  possession  until  there  is  a  successor .2 

1  Infra,  §  1006. 

^  X.  Hempstead  v.  Hempstead,  2  Wend.  UV>,  Under  the  general  banking 
law  of  New  York  of  ISSS  an  individual  banker  was  held  not  to  be  a  corpora- 
tion. Hallett  V.  Harrower,  .S3  Barb.  5.S7;  Coddv.  Kathbone,  19  N".  Y.  373;  pank 
of  Havana  v.  Magee,  2  Id.  i^t. 
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And  it  is  held  that  whenever  any  oflScer  or  other  per- 
son is  authorized  to  •  hold  real  and  personal  property 
to  himself  and  his  successors  he  •  thereby  becomes  a 
corporation  sole.^  Mr.  Kyd,  an  excellent  authority  on 
the  law  of  corporations  in  England,  distinguishes  very 
clearly  between  the  two  classes  of  corporations  sole. 
Of  the  one  class  are  those  wherein  the  incumbent  acts 
only  as  a  trustee  for  the  benefit  of  others,  and  of  the 
other  those  where  the  incumbent  has  a  corporate  power 
for  his  own  benefit.  The  Chamberlain  of  the  City  of 
London,  he  places  in  the  class  of  public  corporations 
sole,  '*  who,"  says  he  "  may  take  a  recognizance  to 
himself  and  his  successors  in  his  politic  capacity  in 
trust  for  the  orphans."  2  Corporations  sole,  the  incum- 
bents of  which  hold  particular  offices  with  power  to 
act  in  their  public  character  as  trustees  for  others  in- 
volve the  necessity  of  having  perpetual  succession  and 
the  power  of  suing  and  being  sued  in  their  public 
character  as  far  as  their  trusts  are  concerned.  A  cor- 
poration aggregate  may  acquire  and  hold  personal 
property  for  itself  and  its  successors  but  a  corporation 
sole  cannot  at  common  law.^    They  are  empowered  by 


1  Thomas  v.  Dakin,  22  Wend.  1,  102;  Denton  v.  Jackson,  2  John  (Ch.) 
235. 

^  In  England  there  are  many  authorized  appropriations  of  particular  rev- 
enues to  corporations  sole,  which  belong  to  the  incumbent  not  in  his  natural  but 
in  his  public  capacity,  and  the  right  to  them  vests  at  death  not  in  his  heirs  but 
in  his  successors  in  office.  All  such  are  private  corporations,  as  they  subserve 
no  public  interest  except  in  a  very  limited  sense. 

'  "  A  bishop  or  parson  acting  in  a  corporate  capacity,  and  holding  property 
to  him  and  his  successor  in  right  of  his  office,  has  no  ncied  of  a  corporate  name, 
he  requires  no  peculiar  seal,  in  his  own  name,  and  name  of  office  ;  his  own  will 
regulates  his  acts,  and  he  lias  no  occasion  for  a  secretary,  for  he  need  not  keep  a 
record  of  his  own  acts;  no  need  of  a  treasurer,  for  he  has  no  personal  property 
except  the  rents  and  proceeds  of  the  corporate  estate,  and  these  he  takes  to  his 
own  use  when  received.  By-laws  are  unnecessary,  for  he  regulates  his  own  ac- 
tion by  his  own  will  and  judgment,  like  any  other  individual  acting  in  his  own 
right.  Such  a  person  holding  an  estate  as  a  sole  corporation  dies  or  resigns  his 
office;  the  fee  is  in  abeyance  until  a  successor  is  appointed.  The  incumbent 
holds  the  property  to  his  own  use  and  benefit  whilst  he  retains  the  office,  and 
afterward  the  estate  and  the  enjoyment  of  it  go  together  to  his  successor.     The 
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statute  however  to  take  and  transmit  personalty  to 
their  successors.  Few  general  principles  apply  alike 
to  aggregate  and  sole  corporations.  There  are  but  few 
private  corporations  sole  to  be  found  in  the  United 
States  at  the  present  day.  Where  they  exist  thev 
nave  been  created  or  provided  for  by  statute. 

§  16.  Existence  of  priyate  corporations  beneficial.— Re- 
gardless of  prejudices  and  popular  demands  for  strin- 
gent statutory  limitations  and  strict  judicial  construc- 
tion the  necessity  for  private  corporations  is  almost 
universally  admitted.  Without  them  no  rights  could 
be  continued  beyond  the  lives  of  persons  possessed  of 
them.  For  such  great  works  of  internal  improvement 
as  require  enormous  investments  in  land,  machinery 

and  other  property  and  in  wages  before  yielding  a 
revenue,  railroads  for  instance,  and  such  enterprises 
as  from  their  nature  could  not  be  profitably  prosecuted 

for  short  periods,  such  as  the  business  of  banking  and 

insurance,  they  may  be  said  to  be  indispensable.^ 


transmission  of  the  estate  is  perpetual,  but  the  beneficial  enjoyment  changes  at 
each  succession.  On  the  other  liand,  a  corporation  aggregate  has  a  perpetual 
existence  without  any  change,  so  that  an  estate  once  vested  in  it  continues 
vested  without  interruption.  From  this  flows  one  necessary  but  obvious  legal 
consequence,  which  is,  tliat  a  grant  to  an  aggregate  corporation  carries  a  fee 
without  the  word  successors;  while  a  grant  to  a  corpohttion  sole  without  includ- 
ing successors  carries  a  life  estate  only  to  tlie  actual  incumbent  who  is  the  first 
taker."     Overseers  v.  Sears,  22  Pick.  125. 

^  Many  examples  of  lloman  jealousy  of  private  corporations  might  l>e  given. 
The  same  prejudice  existed  imtil  a  comparatively  recent  date  in  England.  There 
is  still  a  deep  seated  jealousy  cherished  and  cultivated  among  the  people  against 
certain  phases  and  tendencies  of  private  corporations.  It  never  totally  disap- 
pears, but  on  occasions  with  little  or  much  provocation  becomes  a  popular  cla- 
mor. The  basis  of  the  present  fear  in  regard  to  corporations  is  not  as  formerly, 
that  they  will  exercise  directly  the  functions  of  government,  but  that  they  will 
by  unfair  and  corrupt  means  influence  the  instruments  of  government,  and  that 
their  ability  and  opportunity  to  do  so  is  furnished  in  the  facilities  the  law  of 
their  creation  gives  them  to  absorb  and  aggregate  wealth  and  with  it  operate  on 
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the  hopes,  fears  ami  necessities  of  both  the  people  and  those  to  whom  they  have 
for  the  time,  entrusted  legislative,  judicial  and  executive  duties,  it  must  be  ad- 
mitted that  the  spirit  of  Injustice  and  the  disposition  to  prey  upon  wealthy  cor- 
porations has  sometimes  cliaracterized  legislators  to  such  an  extent  as  to  aimoH 
justify  such  corporations  in  going  into  politi(*s  in  self-defense. 

Xotwithstanding  numerous  and  widespread  suspicious  and  wailiings  there  is 
an  undeviatlng  trend  of  legislative  enactment  and  judicial  construction  favor- 
able to  their  numerical  Increase  and  the  extension  of  corporate  privil^^  and 
objects. 

In  justification  of  tliis  policy,  great  reliance  is  placed  upon  tlie  wisdom  and 
virtue  of  the  people  and  their  representatives  supposed  to  1k>  sufficient  to  meet 
and  dispose  of  any  dangers  which  may  arise  from  this  source.  Time  alone  can 
determine  whether  that  confidence  is  being  safely  reposed  or  i>erilous]y  mis- 
placed. Like  other  great  political  and  economic  problems  beset  with  dlfficaU 
tles,  it  will  probably  be  solved  and  set  at  rest  when  our  form  of  government  and 
lilierties  become  iII^>erilled,  if  that  time  should  ever  come,  and  not  before.  In 
whatever  there  is  opportunity  for  competition  on  equal  tenns,  as  in  trading,  in- 
surance, banking  and  the  like,  there  can  be  no  valid  objection  to  an  unlimited 
number  of  corporations;  but  where  the  necessities  of  the  public  or  geographical 
conformation  have  provided  vantage  points  as  in  the  business  of  transportation, 
furnishing  light  and  water  to  cities  and  districts,  and  in  certain  manufactures 
the  number  which  can  operate  within  a  given  territory  successfully  is  often  re- 
stricted to  one,  and  monopoly  with  the  opportunity  for  oppression,  extortion 
and  accumulation  of  colossal  wealth  is  a  necessary  consequence. 
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§  17.  Authority  to  act  as  a  corporation,  how  derived  and  evidenced. 

J 8.  Whether  corporations  may  exist  by  prescription. 

19.  Indirect  authorization. 

20.  Quasi  corporations. 

21.  Official  boards. 

22.  Must  have  capacity  to  perpetuate  itself. 

23.  Joint  stock  companies. 

24.  Agricultural  societies. 
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26.  Reclamation  and  drainage  districts. 

27.  Private  irrigation  corporations. 
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29.  Constitutional  limitations. 

30.  Cannot  create  by  amendment  of  charter. 

31.  Delegation  of  power  to  incorporate. 

32.  Territorial  corporations. 

3:!.  States  cannot  delegate  the  authority. 

34.  Incorporation  under  general  laws. 

35.  What  the  articles  should  contain. 

36.  Reorganization,  re-incorporation  and  amendment  of  articles. 

37.  Stricter  compliance  with  general  law  required  than  with  provisions  of 
special  charter. 

38.  Such  general  law  the  measure  of  authority. 

39.  Performance  of  conditions  precedent. 

40.  No  common  law  conditions. 

41.  Conditions  precedent  and  subsequent  requirements  distinguished. 

42.  Conditions  precedent  prescribed  on  grounds  of  public  policy. 
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44.  Evidence  of  incorporation. 
4.'>.    Of  foreign  corporations. 
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47.  Issue  of  corporate  existence  how  raised. 

§  17.  Authority  to  act  as  a  corporation,  how  derived  and 
eTideneed* — ^No  power  less  than  the  government  of  >i 
state  can  create  a  body  corporate  and  politic.^     Though 

>  Franklin  Uridge  Co.  v.  Wood,  14  Ga.  80;  ITaf ted  States  Trust  Co,  v.    Brady, 
20  Barb.  119;  Penn.  R.  R.  Co.  v.  Canal  Com' rs.,  21  l^a.  St.  0;  McKini    v.  Odom, 
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it  is  essentially  an  act  of  sovereignty,  yet  by  the  common 
law  and  by  its  recognition  and  adoption  in  this  coun- 
try the  sovereign  will  need  not  be  evidenced  by  direct 
and  express  language.  The  sovereignty  meant  here  is 
the  act  or  assent  of  the  law  however  established. 
When  it  is  said  in  England  that  the  creation  of  a  cor- 
poration is  the  exercise  of  royal  prerogative,  it  is  meant 
that  these  politiqfil  institutions  must,  in  some  form, 
have  royal  authority  for  their  existence,  which  author- 
ity may  be  inferred  as  well  from  long  acquiescence  as 
from  direct  acts  of  recognition  or  appointment.  So  in 
several  of  the  United  States  it  is  well  settled  that  the 
right  to  enjoy  and  exercise  a  corporate  franchise,  need 
not  necessarily  rest  upon  an  express  legislative  grant 
special  or  general,  but  may  be  acquired  by  prescrip- 
tion.^ 

§  18.    Whether  eorporatlons  may  exist  by  prescription. — 

Under   the   practice  which  prevailed  in   the    United 

States,  until  a  comparatively  recent  period,  and  still 
exists  in  some  of  the  states,  of  creating  corporations  by 
special  charter  after  the  manner  of  the  English  govern- 


3  Bland.  Ch.  (Md.)  407,417;  Stowe  v.  Flagg,  72, 111,397;  Hoadley  v.  County,etc., 
Essex,  105  Mass.  5111;  Slate  v.  Bradford,  32  Vt.  50.  It  Is  immaterial  whether  the 
legislative  will  be  exercised  in  the  form  of  special  or  general  laws.  Re  Gilbert 
El  K.  Co.,  70  N.  Y.  361;  People  v.  Bowen,  21  N.  Y.  516. 

1  Thus  wilere  a  body  had  held  itself  out  as  a  corporation  and  had  exercised 
coriwrate  functions  for  a  period  of  twenty  years  a  legislative  grant  was  pre- 
sumed. All  Saints  Church  v.  Lorctt,  1  Hall  X.  Y.  IftI;  Kose  Hill  «&  E.  R.  Co. 
V.  People,  115  111  1.33;  3  N.  E.  725.  But  such  rule  is  not  recognized  in  all  the 
states.  In  California  the  Supreme  Court  held  that  admitting  a  legislative  recog- 
nition a  corporation  of  that  character  (meaning  a  private  corporation)  could  not 
be  created  by  legislative  recognition,  the  Constitution  of  California,  Art.  4,  Sec. 
31,  prohibiting  the  creation  of  cor|>orations  except  for  muncipal  purposes  other- 
wise than  by  general  laws ;  Bailroad  (^o.  v.  Plumas  County,  .37  Cal.  354;  and  It 
was  lu^ld  that  a  mere  license  to  enter  a  stat<^.  given  tb  a  railroad  company  of  an- 
other state  did  not  create  a  new  corporation.  Goodlett  v.  L.  &  N.  R.  R.  Co., 
122  IT.  S.  391 ;  7  S.Ct.  1245.  See  also  O.  &  M.  R.  Co.  v.  Wheeler.  1  Black,  286, 3d3, , 
297;  Railroad  Co.  v.  Harris,  12  Wall.  «.".,  Si);  Railroad  Co.  v.  Vance,  06 U. S.  450, 
457;  M.  &  C.  R.  R.  Co.  v.  Alabama,  107  U.  S.  581,  584;  2  S,  Ct.  432;  Penn.  Co. 
V.  St.  L.  A.  &  T.  H.  Co..  118  U.  S.  200. 


S  18  ESSENTIAI^   OF   ACT   OF   ISCOKPOKATION.  2^ 

ment,  there  grew  up  certain  rules  of  construction  bor- 
rowed largely  from  that  source,  and  applicable  alike  to 
corporations  so  chartered  in  both  countries.  While  the 
system  of  principles  thus  built  up  apply,  for  the  most 
part,  to  private  corporations  organized  under  general 
laws,  yet  those  created  by  the  method  last  mentioned 
present  certain  organic  and  functional  phases,  to  which 
principles  well  recognized  under  the  old  practice  are 
clearly  inapplicable.  While  the  courts  have  in  a  few 
cases  tacitly  acknowledged  such  to  be  the  case,  and  de- 
cided contrary  to  long  established  precedent,  they  have 
l)een  slow  to  set  forth  the  reasons  for  a  departure  which 
it  was  necessary  to  take  in  order  to  meet  the  changed 
conditions.  But  the  initiatory  steps  having  been  taken, 
the  advance  to  new  ground  will  doubtless  proceed 
rapidly  and  surely.  The  principal  recent  divergence  is 
that  where  there  are  general  incorporation  laws  enacted 
under  constitutions  prohibiting  the  creation  of  any 
corporations,  except  municipal  by  special  act,  there  can 
be  no  private  corporations  by  prescription  (which  is  a 
tacit  sovereign  recognition)  nor  even  by  express  legis- 
lative recoofnition.  In  other  words,  where  the  claim  of 
corpo  rate  existence  and  right  trt  exercise  a  corporate 
iranclise  is  called  in  question  by  a  proper  proiieeding, 
nothing  less  than  proof  of  substantial  compliance  with 
statutory  provigions  will  support  the  claim. ^ 


'  In  People  v.  SUnford,  Tl  Cal.  351;  19  P.  693,  the  court  said:  '*  Asagainst 
^,  ^  "^Ute  there  ia  no  presumption  that  citizens  exercising  a  franchise,  are  exer- 
^'^'og  it  rightfully  .  .  •  Even  if  it  were  conceded  that  under  our  law  ^  franchise 
^  be  acquired  hy  prescription,  it  would  still  be  for  the  defendant  in  a  proceetl- 
'oglike  the  pwtent  (quo  warranto)  to  allege  and  prove  the  long  continued  use/^ 
^  »>so  People  V.  Cheesman  7  Col.  376;  3  P.  716.  The  New  York  &  L.  I. 
fri^lge  Co.  was  incorporated  by  Laws  N.  Y.  1867,  c.  395,  for  the  purpose  of  build - 
'n?abri<|ge.  The  bridge  was  to  be  built  within  a  certain  time,  or  all  the  rights 
*^  Pf^^ileges  of  the  petitioner  under  the  act  would  cease.  ByLaw8l88r>,  c 
'  ^i  tl^ep«riod  for  the  construction  of  the  bridge  was  extended,  and  it  was  pro- 
^"i«a  that  it  should  be  built  for  railway,  foot  and  carriage  travel.  It  was  held 
"*|  *s  the  legislature  had  no  power  to  make  the  provision  for  railroad  travel, 
^^^^  ^'onst.  N.  Y.  art.  3,  Sec.  18,  providing  that  the  legislature  shall  not  pass  a 
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But  the  existence  of  a  right  or  title  constituting  an 
essential  element  of  corporate  existence  maybe  estab- 
lished by  prescription  in  this  as  in  other  cases/ 

§  19.  Indirect  authorization,— Since  in  theory  corpo- 
rate powers  are  granted  for  the  benefit  or  convenience  of 
the  public,  the  language  creating  them  usually  receives 
a  liberal  construction,  the  legislative  intendment  being 
often  inferred  from  general  and  inexact  terms. ^ 

§  20.  Quasi  corporations.— However  it  may  be  in  re- 
gard to  prescriptive  rights  to  corporate  existence,  there 
is  no  doubt  that  bodies  may  be  so  organized  and  con- 
structed, by  law,  and  given  such  powers  as  are  incon- 
sistent with  other  intention  on  the  part  of  the  legisla- 
ture than  that  they  shall  exercise  their  powers  in  a 
corporate  capacity.  Often  in  the  administration  of 
governmental  affairs  and  sometimes  in  the  transaction 

private  or  local  bill  granting  to  any  corporation  the  right  to  lay  down  railroad 
tracks,  or  provide  for  building  bridges,  and  chartering  companies  for  such  pur- 
poses, the  extension  of  time  granted  to  the  petitioner  must  fall  with  the  con- 
dition upon  which  it  was  granted;  and  that  an  application  of  the  petitioner  to 
acquire  certain  lands  must  be  denied,  though  at  the  time  of  such  application,  no 
bridge  had  been  built  nor  any  rails  laid.  In  re  New  York  &  Long  Island  Bridge 
Co.,  5  N.  Y.  S.  77;  7  N.  Y.  S.  445 ?«i  N.  Y.  S.  Rep.  858. 

I  Where  a^  association  of  proprietors  of  common  land  has,  for  more  than  50 
years,  been  in  possession  of  the  land,  and  has,  during  all  that  time,  acted  as  a 
corporation  under  proceedings  of  incorporation  regular  on  their  face,  the  val- 
idity of  the  proceedings  cannot  be  attacked  by  proof  that  the  proprietors  had 
not  the  kind  of  title  necessary  for  a  valid  act  of  incorporation.  Proprietors 
of  Jeffries  Neck  Pasture  v.  Inhabitants  of  Ipswich,  (Mass.)  26  N.  E.  239. 

*  It  is  held  that  no  special  form  of  words  is  necessary  to  create  a  corporation 
by  special  act,  and  that  a  mere  grant  of  power  to  perform  corporate  acts  in 
itself  implies  a  grant  of  corporate  capacity.  Com.  v.  West  Chester  R.  R.  Co.,  3 
Grants  Cas.  (Penn.)  200.  And  in  another  case  that  a  mere  grant  of  lands  by  the 
state  to  individuals  to  be  possessed  and  enjoyed  by  them  in  a  corporate  char- 
acter in  itself  conferred  upon  such  individuals  the  right  to  take  and  hold  in  a 
corporate  capacity.  N.  Hempstead  v.  Hempstead,  2  Wend.  (N.  Y.)  21fl.  But  in 
Southern  Pac.  R.  Co,  v.  Ortoii,82Fetl.  R.  457,  it  was  held  that  the  granting  of 
other  than  the  speci  lie  franchise  constituting  a  corporation  and  of  other  privi* 
leges  and  powers  to  a  pre-existing  corporation  are  not  acts  regulating  the  con- 
duct of  the  existing  corporation  in  its  relation  to  and  intercourse  with  the  pub- 
lic and  other  i)erson8  natural. and  artifical. 
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ofbusinses  of  a  public  nature,  it  becQuies  necessary 
for  men  to  organize  themselves  into  permanent  collec- 
tive bodies.  Upon  some  of  these  the  law  has  conferred 
rights  and  powers  very  like  those  enjoyed  and  exercised 
by  corporations  ;  and  tQ  that  extent  and  no  farther, 
they  are  corporations.  To  distinguish  these  from  those 
regularly  constituted  and  clothed  with  complete  cor- 
porate authority,  they  are  termed  quasi  corporations. ^ 
The  people  of  a  county  are  not  a  corporation  in  any 
sense  nor  are  they  recognized  in  law  as  capable  of  suing 
or  being  sued.  But  the  country  itself  is  a  corporation 
and  as  such  may  become  party  to  a  suit.^  But  at  com- 
mon law  all  collective  bodies  of  men,  such  as  towns 
and  parishes  as  had  corporate  capacities  for  specified 
purposes,  though  without  the  ordinary  general  powers 
of  a  corporation,  were  quasi  corporations,  and  as  such 
vested  with  powers  ceextensive  with  the  duties  im- 
posed upon  them  by  law.^ 

§  21.  Offleial  boards. — State  boards  of  Railroad  Com- 
missioners, Commissions  of  Horticulture,  of  Viticulture, 
State  Labor  and  Mining  Bureaus  and  the  like  are  vested 
by  law  with  powers  similar  to  those  exercised  by  muni- 
cipal corporations  among  which  are  the  powers  to 
institute  legal  proceedings,  to  send  for  persons  and 
papers,  and  compel  obedience.  With  respect  to  such 
rights  and  powers  they  are  to  be  considered  as  corpo- 
rations.    It  may  be  stated  generally  that  where  bodies 


^  Adams  v.  WiscassetBank,  1  Me.  3B1;  Harrison  v.  Tiininins,  4  M-  &  \V. 
510;  Instances  of  quasi  corporations  are:  Counties;  Ooodnow  v.  Cornmrs.  Ram- 
sey County,  11  Minn.'3l,  41;  Hannibal  &  St.  Joseph  R.  Co.  v.  Marion  County, 
36  Mo.  294;  School  Dist.  v.  Thompson,  5  Minn.  286;  Lawrence  County  v.  (Jhat- 
Urol  K  R.  Co.,  81  Ky.  225;  Hampshire  v.  Franklin,  10  Mass.  87.  ;  Boards  of 
Supervisors  of  Counties  and  County  Commissioners;  Board  of  Cornmrs. v.  Mighels, 
t  Ohio  St.  109;  Vankirk  v.  Clark,  11  Searg.  &  R.  28:  Commrs.  v.  Gherky,  Wright 
R.  493;   Supervisors  v.  Bowen,  4  Lansing,  24. 

«  Smith  V.  Myers,  15  Cal.  33. 

•  Clarissy  v.  Metroi>.  Fire  Dep  t;  7  Abb.  Vv.  (S.  S.)  3j:1. 
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and  political  persons  are  created  by  law,  and  are  charged 
with  the  administration  of  legal  duties,  and  directed  to 
adopt  the  necessary  measures  for  enforcing  obedience 
to  their  rules  and  respect  for  their  authority,  they  are 
to  that  extent  bodies  corporate,  and  may  be  described 
generally  as  quasi  corporations.* 

§  22.  Must  have  capacity  to  perpetuate  itself — But  in 

order  to  constitute  a  body  a  quasi  corporation,  there 
must  be  not  only  a  distinct  existence  and  the  right  to 
exercise  some  of  the  powers  of  corporations,  but  there 
must  be  a  capacity  to  perpetuate  its  existence  and  such 
stability  in  its  organization  as  entitles  it  to  a  standing 
in  court  as  a  political  person.^ 

§  23.  Joint  Stoclc  Companies. — Joint  Stock  Companies 
may  be  cited  as  quasi  corporation^  of  a  private  character. 
They  have    some  of  the  features  of  a  copartnership 

^  See  Dean  v.  Davis,  51  Cal  406.  A  Reclamation  District  is  declared  to  be  a 
public  corporation,  in  People  v.  Rec.  Dist.  No.  108,  53Cal.  546;  People  v.  Wil- 
liams, 7  Pac.  C.  L.  J.  120;  Halce  v.  Perdue,  62  Cal.  545.  Additional  examples  of 
quasi  public  corporations  are:  Overseers  of  the  Poor  ;  Pittstown  v.  Plattsburg, 
IS  Johns,  407;  Kewen  v.  Johnson,  3 Denio,  185:  Armine  v.  Spencer,  4  Wend.  406; 
Palmer  v.  Vandenberg,  93  Wend.  193  ;  County  Supervisors  v.  Hartwell,  8  Johns, 
4-J4;  Johnson  v.  Ostrander,  1  Cow.  670;  Board  of  School  Directors;  Inhabitants 
of  School  District  v.  Wood,  13  Mass.  193;  Lexington  v,  McQuillan,  9 Dama,  519; 
(Jrant  v.  Francher,  5  Conn.  309;  Dist.  v.  McCloon,  4  Wis.  79;  Clarke  v.  School 
Dist.  ?»  R.  I.  199;  Horton  v.  Garrison,  24  Barb.  176 ;  State  v.  Hullin,  2  Or.  3D0; 
Iload  Commissioners ;  Duntz  v.  Duntz,  44  Barb.  459. 

'^  It  was  Iield  that  the  General  Assembly  of  the  Presbyterian  Ohuroh  is  not  a 
corporation  in  any  sense.  It  is  a  segregated  association,  which  though  it  is  the 
pi*oductive  organ  of  corporate  succession,  has  no  corporate  quality.  Comm.  v. 
(rreen,  4  WharU  531.  Subordinate  lodges  of  the  I.  O.  O.  F.  oiganized  by  the 
Grand  Lodge  in  Tenn.  and  vested  by  statute  with  power  to  take  and  hold  title 
to  property,  were  held  to  have  continuing  personality  and  to  be  capable  of  Iiold* 
ing  and  administering  a  trust;  but  they  were  held  not  to  be  corporations.  Heis- 
kell  v.  Chichasaw,  Lodge  87  Tenn.  668.  For  a  case  in  which  the  facts  were  of 
peculiar  historical  interest  and  the  exposition  of  the  law  on  the  subject  able  and 
exhaustive,  see  Baeder  v.  Jennings,  40  Fed.  Rep.  199.  But  the  fact  that  the 
business  of  a  lumber  company  is  conducted  by  a  president  and  secretary  raises 
no  presumption  of  corporate  existence.  Clark  v.  Jones,  87  Ala.  474;  6  So.  362. 
'  See  also  Duggan  v.  Investment  Co.,  1  Colo.  113;  Wood  v.  Construction  Co.,  56 
Conn.  87;  13  A.  187. 


kb 
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and  others  of  a  private  corporation.  A  joint  stock 
company  being;  in  legal  effect,  as  respects  its  relations 
to  the  state  and  its  liabilities  to  parties  dealing  with 
it,  a  copartnership  ^  need  have  no  statutory  authority 

(i)  Kellogg  Bridge  Co.  v.  U.  S.  15  Ct.  CI.  Ill;  Cross  v.  Jackson,  5  Hill,  478; 
Ik>3toa&  Albany  K.  R.  Co.  v.  Pearson,  128  Mass.  445;  Kramer  v.  Arthurs,  7 
Pa.  St.  IGo;  Wescott  v.  Fargo,  61  N.  Y.  642;  Skinner  v.  Dayton,  19  Johns. 
513;  Kells  v.  Gates,  18  Barb.  554;  Taft  v.  Ward,  111  Mass.  518;  Cutter  v. 
Estate  of  Thomas,  25  Yt.  lH;  Frost  y.  Walker,  60  Me.  468;  Gott  v.  Dinsmore, 
111  Kass.  45;  Newell  ▼.  Borden,  128  id.  31;  Keasley  v.  Codd,  2  Carr.  & 
P.  406;  Moore  v.  Brink,  4  Hun,  402.  In  Taylor  v.  IfiU,  1  N.  Y.  576  it  was 
held  that  the  transferree  in  an  unincorporated  joint  stock  company  was  liable 
for  all  debts  existing  before  or  subsequent  to  the  transfer.  In  Lewis  v.  Tilton, 
<M  la.  220,  the  court  say  :—*'  It  is  immaterial  whether  they  be  so  held 
because  they  held  themselves  out  'as  agents  for  a  principal  tlmt  had  no  exist- 
ence, or  on  the  ground  that  they  must,  under  the  contract,  be  regarded  as  prin- 
cipals, for  the  simple  reason  that  there  is  no  other  principal  in  existence/*  and 
held  the  officers  entering  into  a  contract  for  the  company  personally  liable.  See 
also  Beding  t.  Anderson,  34  N.  W.  (la.)  300;  Phillips  v.  Blatchford,  187 
Vaas.  510;  Davidson  v.  Holden,  10  A.  (Conn.)  515;  Fredenhall  v.  Taylor,  26 
Wis.  220.  In  Dayton  Ac.  R.  IL  Co.  v.  Hatch  1  Sis.  Cin.  S.  Ct.  (Ohio)  840  the 
Coort  say :  "  As  no  one  is  bound  to  own  property  in  indivision,  it  follows  that 
nch  owners  who  wish  a  division  hftve  a  right  to  have  that  property  sold,  and 
^ter  a  liquidation  of  the  affairs  of  the  concern  to  have  the  residue  distributed 
ntably  among  themselves."  Compare  Chandler  v.  Brainard,  31  Mass.  285;  Ir- 
vine V.  Forbes,  11  Barb.  587;  Ridenour  v.  Mayo,  40  O.  St.  0;  Manning  v.  Gash- 
vie,  27  Ind.  300;  Livingston  v.  Lynch,  4  Johns.  Ch.  573;  Frost  v.  Walker,  60 
He.  468;  Townsend  v.  Groewey,  19  Wend.  423.  The  same  duties  as  to  giving 
notice  of  an  interest  by  one  of  the  holders  of  the  stock  as  In  an  ordinary  co- 
partnership. Shambnrg  v.  Abbott,  (Pa.)  4  A.  518.  At  common  law  the  mem- 
hen  of  a  voluntary  association  are  in  legal  effect  partners  and  should  be  sued  as 
such.  Pipe  V.  Bateman,  1  la.  369;  Williams  v.  B'k  of  Mich.,  7  Wend.  542;  Wells 
V.Gates,  18  Barb.  554;  Hess  v.  Werte,  4  S.  &  W.  (Pa.)  356.  Their  relation  is 
notaltered  by  statute  m  Cal.  Sec.  368.  C.  C.  P.  As  to  what  constitutes  doing 
business  under  a  common  name,  see  Swift  v.  S.  F.  S.  <fe  £.  Board,  67  Cal.  567;  8  P. 
^4.  The  same  rule  of  practice  applies  where  the  business  is  done  under  a  com- 
mon  name  as  if  the  associates  were  partners.  Sec.  388.  C.  C.  P.  of  Cal.  and  sim- 
ilar statutes  are  permissive  and  the  parties  hehind  the  common  name  may  still 
be  individually  sued.  Whitman  v.  Keith,  18  Ohio  St.  134;  Feder  v.  Epstein,  66 
Cal.  456,  453;  Davidson  v.  Knox,  67  Cal.  143.  To  same  effect  Iron  Works  v. 
Davidson,  8  Cal-  389;  see  also  75  Cal.  590.  The  New  York  Code,  Civil  Proce- 
dure, Sec.  1919,  differs  from  Sec.  388  Cal.  C.  C.  P.  in  allowing  the  suit  against 
the  association  in  the  name  of  its  president  or  treasurer.  It  is  therefore  hel<l 
that  the  liability  of  members  is  neither  extended  or  lessened  by  such  statute, 
and  they  may  still  be  sued  directly  on  their  individual  liability.  Kingsland  v . 
Braisted,  2  Lans  17;   Park  v.  Spaulding,  10  Hun,  128. 

The  name  assumed  by  parties  in  theii  dealings  is  not  decisive  of  their  capacity 
or  of  the  character  of  their  association.  In  Lawler  v.  Murphy,  58  Conn.  294;  20 
A.  457,  it  was  held  that  a  cortlfirato  rorltfng  a  oontraot  between  the  holder  and 
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for  its  creation*  although  the  creation  of,  such  com- 
panies is  sometimes    authorized  by  statute.^     There 

the  state  Insurance  Fund  A.  O.  H.,  and  signed  by  its  officers,  the  x>ersonal 
liability  of  the  latter  is  sufficiently  shown  by  a  complaint  which  alleges  that 
they  were  jointly  engaged  in  carrying  on  a  life-insurance  business,  and  entered 
into  the  contract  under  the  name  of  the  ''  State  Insurance  Fund  A.  O.  H/* 

It  is  generally  not  necessary  to  sue  all  the  members  where  plaintiff  elects  to 
proceed  against  them  personally  instead  of  proceeding  against  the  common 
property.  See  Wood  v.  Draper,  24  Barb.  187;  Pipe  v.  Bateman,  1  Iowa,  369; 
Phipps  y.  Jones,  20  Pa.  St.  260;  Mandeville  v.  Kiggs,  2  Pet.  482;  Smith  v.  Lock- 
wood,  1  Code  Kep.  N.  S.  319;  Snow  v.  Wheeler,  113  Mass.  179;  Birmingham  v. 
Gallagher,  112  Mass.  190;  Lloyd  v.  Loarlng,  6  Ves.  773;  Deems  v.  Albany  &  V, 
Line,  14  Blatchf.  471.  But  one  of  the  associates  cannot  sue  without  joining  the 
others  with  him  unless  he  sue  in  a  representative  capacity.  Liggett  v.  Ladd 
Or.),  21  P.  133. 

(1)  Lindley  on  Partnership,  192.  This  authority  after  citing  and  commenting 
on  various  English  cases  in  a  note  thus  concludes. — '^The  case  of  Blundell  v. 
Winsor,  always  relied  upon  as  an  authority  by  those  who  contend  that  such  a 
oompany  is  illegal,  has  never  met  with  approbation  from  the  bench,  nor  has  it 
ever  been  followed.  Upon  the  whole,  therefore,  it  appears  that  there  is  no  case 
deciding  that  a  joint-stock  company  with  transferable  sliares,  and  not  incorpo- 
rated by  charter  or  a'.!t  of  parliament,  is  illegal  at  common  law;  that  opinion 
have  nevertheless  differed  upon  this  question;  that  the  tendency  of  the  courts 
M'as  formerly  to  declare  such  companies  illegal;  that  this  tendency  exists  no 
longer;  and  that  an  unincorporated  cempany  with  transferable  shares  will  not 
be  held  illegal  at  common  law  unless  it  can  be  shown  to  be  of  a  dangeroas  and 
mischievous  character,  tending  to  the  grievance  of  her  majesty^s  subjects.  The 
legality  at  common  law  of  such  companies  may  therefore  be  considered  as  finally 
established."  He  cites  and  discusses  Rex  v.  Dodd,  9  East.  406;  Buck  v.  Buck,  1 
Campb.  547;  Duverger  v.  Fellows,  5  Bing.  248;  Josephs  v.  Pebrer,  3  B.  &  0. 
639;  K.  V.  Stratton,  1  C^ampb.  o49,  u.;  Blundell  v.  Winsor,  8  Sim.  601;  10  B.  & 
.  C.  826;  Kinder  v.  Taylor,  Coll.  on  Partn.  917,  2nd.  Ed.,  holding  unincorpo- 
rated associations  with  transferable  shares  to  be  illegal,  and  Sheppard  v.  Oxen- 
ford,  1  K.  &  J.  491 ;  Ex  parte  Barclay,  26  Beav.  177;  R.  v.  Webb,  14  East.  516; 
Xockels  V.  Crosby,  3  B.  &  C.  814;  Pratt  v.  Hutchinson,  15  East.  511;  Ex  parte 
Aston.  27  Beav.  474;  Walburn  v.  Ingilby,  1  M.  &  K.  61;  Kimpson  v.  Saunders,  4 
Bing.  5;  Brown  v.  Holt,  4  Taunt.  587;  Ellison  v.  Bignold,  2  J.  &  W.  510;  Ex* 
parte  Grisewood,  4  De  G.  &  J.  544;  Garrard  v.  Hadley,  5  Man.  &  Gr.  471 ;  Har- 
rison V.  Heathom,  6  Man.  &  Gr.  81,  holding  the  contrary.  Most  of  the  £ngli<li 
eases  which  insist  upon  the  illegality  of  joint  stock  associations  are  found  U|M>n 
examination  to  have  been  largely  influenced  by  the  iniquitous  practices  under 
the  Bubble  Act  in  force  from  1720  to  1826.  The  view  in  Massachusetts  was 
thus  expressed  by  the  court  in  Phillips  v.  Blatchford,  37  Mass.  510,  *'  It  is  too 
late  to  contend  that  partnershi]>s  with  transferable  shares  are  Illegal  in  this  com- 
monwealth  The  grounds  upon  which  they  were  formerly  said  to  be 

illegal  in  England,  apart  from  statute,  have  been  abandoned  in  modem  times." 
See  also  Snow  v.  Wheeler,  113  Mass.  170;  Townsend  v.  Goewey,.19  Wend.  423. 
2  When  organized  un<ler  statutory  authority  as  they  may  be  in  England,  in 
New  York  and  ])efhai>s  one  or  two  other  states  they  resemble  corporations  more 
than  copartniTships,  tlioui^h  deelunMl  not  to  be  the  fornuT.     The  only  respect 
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are,  however,  at  least  two  exceptions  to  this  rule.  In 
Louisiana^  and  Illinois ^  joint  stock  companies  in 
which  shares  are  issued  to  represent  the  separate  inter- 


in  which  a  joint  stock  company  whose  capital  is  divided  into  shares  and  made 
transferable  resembles  a  copartnership  consists  in  the  fact  that  its  members  are 
still  held  to  unlimited  liability  to  creditors  and  partners.  Joint  stock  companies 
may  be  organized  in  Xew  York  under  Sess.  Laws  1S54,  ch.  245 ;  Sess.  Laws 
1858,  ch.  172;  Sess.  Laws  1807,  ch.  289;  Sess.  Laws  1868,  ch.  290;  Sess.  Laws 
1881,  ch.  599.  For  cases  arising  under  these  various  acts  see  Leavitt  v.  Tates,  4 
Bdw.  134;  B'k  of  Watertown  v.  Watertown,  25  Wend.  686;  Boisgerard  v.  N.  Y. 
Bkg.  Co.,  2  Sandf.  ch.  231;  Gifford  v.  Livingston,  2  Den.  380;  Warner  v.  Beers, 
25  Wend.  103;  Willoughby  v.  Comstock,  3  Hill,  389;  People  v.  Niagara,  4  Hill, 
20;  Matter  of  B'k  of  Danville,  6  Hill,  370;  Leavitt  v.  Blatchford,  17  N.  Y.  521; 
Tracy  v.  Talmage,  18  Barb.  450;  Talmage  v.  Pell,  7  N.  Y.  328;  Falconer  v. 
Campbell,  2  McLean,  195;  Duncan  v.  Jones,  32  Hun,  12;  Culver  v.  Sanford,  8 
Barb.  225.  The  only  effect  of  the  statutory  declaration  that  they  are  not  cor- 
porations is  to  fix  the  liability  of  the  members  as  copartners,  Boston  &  Albany 
R.  R.  Co.  V.  Pearson,  128  Mass.  445;  Oliver  v.  Liverpool  &  London  Life  &  Fire 
Ins.  Co.,  100  Mass.  531,  and  depriving  them  of  the  limitation  in  that  respect 
incident  to  corporate  membership.  They  are  treated  by  the  courts  generally  as 
corporations.  See  Fargo  v.  Louisville,  New  Alb.  A  Chicago  Ry.  Co.,  6  Fed.  Rep. 
7S7;  Waterbury  v.  Merchants'  Union  Ex.  Co.,  50  Barb.  157;  Liverpool  Ins.  Co. 
V.  Mass.  10  Wall.  56(5;  Oliver  v.  Liverpool  &  London  Fire  Ins.  Co.,  100  Mass. 
•>il;  Sanford  v.  B'd  of  Supervisors  of  N.  Y.,  15  How.  Pr.  172.  They  are  also 
treated  as  corporations  under  tax  laws.  People  v.  Wemple,  52  Hun,  434;  but 
they  cannot  sue  as  such  in  the  federal  courts.     Cliapman  v.  Barney,  129  U.  S. 

677. 

>  State  V.  American,  etc..  Trust,  40  La.  Ann.  8;  3  So.  409:  1  liy.  Corp. 
L.  J.  509.  In  Factors',  etc.,  Ins.  Co.  v.  Harbor,  etc.,  Co.,  37  La.  Ann.  2:5^5,  2.3J>, 
snclian  organization  was  described  as  "a  nondescript  organization,  composeil 
of  the  owners  of  certificates  showing  the  proportion  of  their  respective  interest 
in  its  assets  and  liability  for  its  obligations,  and  who  are  co-owners  or  pi-oprie- 
tors  in  common.  As  no  one  is  bound  to  own  property  in  indlvision,  it  follows 
that  such  owners  who  wish  a  division  have  a  right  to  have  that  property  sold, 
and  after  a  liquidation  of  the  aflfalrs  of  the  concern  to  have  the  residue  distrib- 
uted ratably  among  themselves.*' 

2  In  Green  et  al.  v.  People  ex  rel.,  etc.  (111.),  21  N.  E.  605,  it  was  held  that 
•'  an  association  or  number  of  persons,  who,  in  conducting  the  business  of  insur- 
anc«-,  profess  to  limit  their  liability  to  the  amount  of  money  contributed  by  each, 
and  assume  to  give  perpetuity  to  the  business  by  making  membership  certifi- 
cates transferable  by  the  assignment  of  the  member  or  his  personal  representa- 
tives, are  **  acting  as  a  corporation,"  so  as  to  authorize  a  judgment  of  ouster  on 
quo  warranto  under  Rev.  St.  III.  1874,  c.  112,  where  they  are  not  legally  incor- 
porated. The  Court  said:— "We  think  it  clear  that,  in  two  respects  at  least, 
these  respondents  are  acting  as  a  corporation,  and  In  pretending  that  they  are 
actually  hicorporated,  namely:  First— in  professedly  limiting  their  liability  to 
the  amount  of  money  contributed  by  each;  second— in  assuming  to  give  per- 
petuity to  the  business  bv  inikiui;  membership  certificates  transferable  by  the 
assignment  of  the  member  or  his  personal  representative.     It  may  be,  as  con- 
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ests  of  members  and  made  transferable  are  held  illegal 
as  usurpations  of  corporate  functions.  A  joint-stock 
company  has  been  defined  as  *'a  partnership  whereof 
the  capital  is  divided  or  agreed  to  be  divided  into  shares 
and  so  as  to  be  transferable  without  the  express  con- 
sent of  all  the  copartners.*'  ^  From  this  definition,  it 
is  seen  that  the. object  of  forming  such  associations  is 
to  enjoy  some  of  the  benefits  of  corporate  organization 
without   actually   becoming   incorporated.*     But  be- 

tended  by  counsel,  tliat  individnala  may  insure  property  against  loss  by  fire. 
They  cannot  limit  their  liability  to  any  given  amount  of  capital  they  choose  to 
set  apart  for  that  purpose,  nor  can  they  perpetuate  the  business  without  change 
of  capital,  beyond  their  own  lives  indefinitely.  These  things  can  only  be  done 
by  a  corix)ration/^ 

I  Homers  Appeal,  63  Pa.  St.  273.  Regularly  organized  corporations  are 
in  Mass.  designated  as  joint  stock  companies.  Atty.-Gen.  t.  Mer.  Ins.  Co., 
121  Mass.  524.  But  they  have  few  rights  and  immunities  of  an  ordinary 
corporation  however  much  their  articles  of  association  resemble  the  constating 
instruments  of  the  latter.  The  object  of  these  in  a  joint-stock  company  is  to 
**  regulate  the  duties  of  the  officers  and  the  duties  and  obligations  of  the  mem- 
bers of  such  a  company  among  themselves;  they  specify  the  capital,  limit  the 
duration  and  define  the  business  of  the  company.*'  Bray  v.  Farwell,  81  N.  T. 
600.  See  also  White  v.  Browncll,  42  Abb.  Pr.  X.  8. 162, 193;  Bobbins  v.  BuUer» 
24  111.  387,  426,  482. 

^  They  may  perpetuate  in  themselves  and  their  successors  the  ownership  of 
real  estate,  by  having  it  conveyed  to  the  trustees  of  the  association.  This  was  a 
feature  of  the  English  Cost  Book  Mining  Companies  which  existed  in  the  coun- 
ties of  Cornwall  and  Devonshire,  England  about  the  year  1850.  For  a  full  ex- 
planation of  their  plan  of  organization  and  of  conducting  business  consult  In  re 
Wrysgan  Co.,  5  Jur.  X.  S.215;  In  re  Prosper,  etc.,  Co,  L.  K.,  7  Ch.  286;  Hybart 
V.  Parker,  4  C.  B.  X.  S.  2  JO;  Kittow  v,  Liskeard  Union,  L.  It  10  Q.  B.  D.;  In 
re  Bodwin,  etc.,  Co.«  23  Barb.  370;  Ex  parte  Chippendale,  4  De  G.  M.  A  6.  19, 
52;  Lanyon  v.  Smith,  3  B.  &  S.  i)3S.  The  associates  in  a  cost  book  mining  ven- 
ture were  imiformly  held  liable  as  partners.  Johnson  v.  Goslett,  18  0.  B.  728; 
alFd  in,  3  C.  B.  X.  S.  569;  Xorthey  v.  Johnson,  19  L.  T.  104;  In  re  Wrysgan, 
etc.,  Co.,  28  L.  J.  (Ch.)  894;  Mayhew's  Case,  5  De  G.  M.  A  G.  837;  Thomas  v. 
Clarke,  18  C.  B.  662;  Xewton  v.  Daly,  1  F.  d;  F.  20;  Teake  v.  Jackson,  15  W. 
R.  3:^8;  Fenn*s  Case,  4  De  G.  M.  A  G.  285;  Harvey  v.  Clough,  8  L.  T.  X.  S. 
324;  Birch's  Case,  2  De  G.  A  J.  10;  Ellis  v.  Schmoeck,  5  Bing.  521;  Tredwell 
V.  Bourne,  6  M.  <ft  \V.  461;  Hart  v.  Clarke,  6  De  G.  M.  A  G.  232.  For  cases 
governed  by  similar  principles  as  those  governing  cost-book  mining  companies, 
see,  generally,  Treat  v.  Hiles  (Wis.),  32  K.  W.  Rep.  517;  Ward  v.  Davis,  3  Sandf. 
Rep.  (X.  Y.)  502;  Watson  v.  Spratley,  10  Ex.  222;  Hayter  v.  Tucker,  4  K.  <ft  <'• 
243;  Mallory  v.  Russell,  32  X.  W.  Rep.  102;  Holmes  v.  Mead,  52  X.  Y.  a^2; 
Powell  V.  Jessop,  18  C.  B.  336;  Sparling  v.  Parker,  9  Beav.  4'>0;  Owens  v.  Mis- 
sionary Soc.  of  the  M.  E.  Church,  14  X.  Y.  380;  Webb  v.  Wetherhead,  17  How. 
.'>76:  Goeselle  v.  Bimeler,  5  McLean,  223;  Gerard's  Titles  to  Real  Estate,  p.  490; 
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tween  ordinary  partnerships  and  corporations  in  the 
follest  sense,  are  found  every  possible  variety  of  asso- 
ciation. The  real  character  of  the  organization  must 
in  each  case  be  determined  by  reference  to  the  laws 
and  articles  of  agreement  under  which  it  is  formed.^ 

§2#.  Agricultural  Societies. — A  county  agricultural 
society  organized  under  an  act  of  a  state  legislature, 
by  persons,  and  authorized  to  adopt  a  constitution  and 
by-laws,  to  appoint  the  customary  oflScers,  to  become 
a  body  corporate,  with  capacity  to  sue  and  be  sued, 
'*  and  perform  all  such  acts  as  they  deem  best  calcu- 
lated to  promote  agricultural  and  household  interests  '* 
of  the  county  and  state,  of  holding  real  estate  for  its 
purposes,  and  receiving  and  accepting  aid  from  the 
county,  was  held  to  be  neither  a  public  nor  a  quasi 
public  but  a  private  corporation  aggregate,  and  as  such 
liable  out  of  its  property  and  estate  for  negligence. 
In  Dunn  v.  Brown  County  Agricultural  Society*  the 
Court  say  :  *•  It  is  true  their  purpose  may  be  public 
in  the  sense  that  their  establishment  may  conduce 
to  the  public '  welfare  by  promoting  the  agricultural, 
household  and  manufacturing  interests  of  the  county  ; 
that  in  the  sense  that  they  are  designed  for  the  accom- 
plishment of  some  public  good  all  private  corporations 
are  for  a  public  purpose,  for  the  public  benefit  is  both 
the  consideration  and  the  justification  for  the  special 


German  Land  Association  v.  Scholler,  10  Minn.  331;  Sherwood  v.  Am.  Bible 
Soc.,  4  Abb.  Pr.  221;  Byam  v.  Beckford,  140  Mass.  31;  White  v.  Howard,  46  N. 
T.  144;  Trustees,  etc.,  v.  Hart's  JEx'n,  4  Wheat.  1 ;  McKeon  v.  Kearney,  57  How. 
Pr.  349;  African,  etc..  Oh.  v.  Conover,  27  N.  J.  Eq.  157;  Peabody  v.  Eastern 
Methodist  Soc.  in  Lynn.,  87  Mass.  540;  Cliapin  v.  First,  etc.,  Soc.,  74  Mass.  582: 
Gibson  y.  McCall,  1  Rich.  174;  Leonard  ▼.  Davenport,  58  How.  Pr.  384;  Towar 
T.  Hale,  46  Barb.  361. 

^  There  is  not  known  to  the  laws  of  Massachusetts  any  interm€Rl!ate  form 
of  organization  between  a  corporation  and  a  copartnership.  Riclcer  v.  Am.  L. 
&  Tr.  Co.,  140  Mass.  346;  5  X.  E.  284. 

2  (Ohio^  25  Am.  A  Eng.  Corp.  Gas.  467. 
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privileges  and  franchises  conferred  on  them.  These 
agricultural  societies  are  not  only  of  the  free  choice 
of  their  constituent  members,  but  they  are  also  by 
their  active  procurement  ;  for  it  is  only  when  they  or- 
ganize themselves  into  a  society,  adopt  the  necessary 
constitution  and  elect  the  proper  ofScers  that  they 
become  a  body  corporate,  The  State  neither  compels 
their  incorporation,  nor  controls  their  conduct  after- 
wards.^ " 

§  26,  Irrigation  Districts. — The  subject  of  irrigation  has 
become  of  vast  and  is  of  increasing  importance  in  a 
number  of  Western  and  Pacific  states  and  territories. 
From  the  very  nature  and  necessities  of  the  case,  the 
supplying  of  water  frgm  a  common  source  to  a  com- 
munity of  separate  interests  can  only  be  accomplished 
by  corporations  operating  on  an  extensive  scale.  Great 
waste  and  inequality  are  inseparable  incidents  to  the 
use  of  water  in  agricultural  development,  and  common 
observation  would  seem  to  teach  that   economv  and 


1  V.  471,  472.  The  only  decision  on  tlie  question  of  tlie  liability  of  agri- 
cultural societies  to  actions  for  negligence  prior  to  this  decision  was  the  case  of 
Brown  v.  South  Kennebec  Agricultural  Society,  47  Me.  245.  The  Haine  case 
like  the  Ohio  case  holds  tliat  an  agricultural  society  is  distinguishable  from  a  qvcufi 
corporation  in  several  essential  particulars;  and  like  an  individual  is  responsible 
for  injuries  resulting  from  want  of  ordinary  care  and  foresight ;  but  that  the  liabil- 
ity is  corporate,  to  satisfy  which  only  corporate  property  can  be  levied  upon.  U 
is  a  well  established  principle  in  both  England  and  America  that  at  common  law 
private  actions  cannot  be  sustained  against  quasi  corporations  for  neglect  to 
perform  a  public  duty.  See  Eastman  v.  Meredith,  .*](}  N".  IT.  284,  where  Perley, 
C.  «J.,  in  a  very  able  and  leame<l  opinion  classifies  and  to  a  certain  extent  recon- 
ciles the  various  deciBlons  involving  that  question.  In  Biddle  v.  The  Locks  and 
(^anals,  7  Mass.  187,  the  Court  said:  We  distinguish  between  proper  aggregate 
corporations  and  the  inhabitants  of  any  district  who  are  by  statute  invested  with 
particular  powers  without  their  consent.  These  are  in  the  books  sometimes 
called  quasi  corporations;  of  this  description  are  counties  and  hundreds  in  Eng- 
land, and  county  towns,  etc.,  in  this  state.  Although  quasi  corporations  are 
liable  to  information  or  indictment  fr)r  neglect  of  a  public  duty  imposed  upon 
them  by  law,  yet  no  private  action  can  be  sastained  against  them  for  a  breach 
of  their  corporate  duty  unless  such  action  is  given  by  statute.  And  the  reason 
is  that  having  no  corporate  existence  and  no  legal  means  of  obtaining  one,  each 
corporator  is  liable  to  satisfy  any  judgment  rendereil  against  the  corporation. 
See  also  Adams  v.  Wieasset  Bank,  1  Maine,  :^1. 
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benefieatl  results  kiereaBe  m  proportion  to  the  enden- 
skm  ffiid  indasiTe  ma^nitade  of  »78tein».  Tbe  best 
thought  conversant  with  the  science  and  practice  of 
irrigation,  favors  governmental  supervision  and  con- 
trol. Superintendence  and  direction  by  the  federal 
government  or  even  direct  state  control  would  hardly 
be  tolerated ;  bat  the  management  of  extensive  sys- 
tems througk  municipal  districts  has  been  tried  and 
results  of  such  experiments  have  been  very  satisfactory 
and  full  of  promise  for  the  future. 

So  far  as  one  may  judge  from  so  youthful  an  enter- 
prise, inaugurated  under  recent  and  novel  statutory 
provisions,  these  corporations,  termed  by  the  courts 
*' quasi  public,"  are  to  become  a  fruitful  subject  for 
litigation  involving  the  most  important  and  valuable 
interests. 

The  range  of  objects  and  number  of  persons  inter- 
ested in  the  corporate  enterprise  is  not  the  only,  if 
indeed  any  reason  for  terming  such  corporations  quasi 
public.  It  is  because  they  are  empowered  by  statute 
to  exercise  important  functions  of  government.^ 


^Toriock  Ir.  Dist.  y.  Williams,  76  Gal.  860,  372;  18  P.  360;  Cent.  Ir. 
nut.  ▼.  DeLappe,  70  Gal.  351  365;  21  P.  825;  Supervisors  v.  Tregea,  (1891)  88 
CaL  in  press;  Grail  v.  Directors  Poso  Dlst.  (1801)  87  Gal.,  hi  press;  Tide  Water 
Co.  ?.  C^ter,  18  N.  J.  Eq.  521;  00  Am.  Dec.  634;  Hartwell  v.  Armstrong,  10 
Barb.  166;  Lax  y.  Haggin,  60  Gal.  303;  10  P.  674;  Gilmer  v.  Lime  Point.  18 
CaL  252;  Cooley  on  Taxation,  2nd  Ed.  103;  Olmstead  v.  Gamp,  SH  Gonn.  532; 
^  Am.  Dec  221;  Talbot  y.  Hudson,  82  Mass.  417;  Goomes  y.  Burt,  30  Mass. 
427;  Worts  y.  Hoagland,  114  U.  S.  606;  Head  y.  Amoskeag  Mfg.  Go.,  113  U.  S. 
9;  5  &  Ct.  441;  Hagar  y.  Reclamation  Dist.,  Ill  U.  S.  701;  4  S.  Gt  663;  Hager 
V.  Yolo  County,  47  Gal.  222;  Reclamation  Dist.  y.  Hager»  66  OaL  54;  4  P.  045; 
C.  W.  ife  Z.  B.  R  Go.  y.  Gom.  Giinton  Co.,  1  Ohio  St,  04;  Bazbier  ▼.  Gonnelly, 
113  U.  S.  27;  6  S.  Gt.  357;  S.  A  V.  R.  R.  Go.  v.  Stockton,  41  GaL  147.  Lriga- 
tion  districts  are  created  in  Gal.,  under  act  of  1887,  Sess.  Laws,  p.  20,  commonly 
called  the  '*  Wright  Act,*'  to  which  important  amendments  were  made  in  1880 
and  in  1801.  The  most  important  features  of  the  law  are :  The  jurisdiction  of 
county  commissioners  to  designate  boundaries  and  make  the  necessary  orders 
for  uganization;^  the  election  of  directors  and  other  olBcers  by  qualified  electors 
within  the  prescribed  boundaries  in  similar  way  to  that  in  which  state  and 
county  officers  are  elected,  and  making  returns  to  superyisors  who  declare  the 
result  and  Issue  commissions;  the  yesting  of  power  in  the  board  of  directors  to 
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&  26.  Keelamation  and  drainage  districte — Theanalocry 
between  reclanfation  and  irrigation  districts,  as  regards 
their  functional  character  and  relation  to  the  state  is 
very  close,  both  being  regarded  as  quasi  public.  The 
purpose  of  the  one  is  to  make  large  bodies  of  land  6t 
for  cultivation  by  removing  the  excess  of  water,  and 
of  the  other  to  accomplish  the  same  object  by  distrib- 
uting water  over  the  land.  Their  general  powers 
are  similar  in  many  respects  and  they  are  organized 
upon  the  same  plan.^ 

change  the  boundaries  so  as  to  include  other  lands  upon  petition  of  the  owners 
thereof  and  approval  by  vote  of  the  landowners  within  the  existing  district; 
the  power  to  tax  for  the  corporate  purposes,  to  incur  indebtedness  and  issue  cor-  * 
porate  bonds  to  represent  the  same,  and  to  appropriate  public  and  private  prop- 
erty upon  making  compensation.  The  constitutionality  of  the  act  was  strongly 
contested  in  a  case  which  arose  soon  after  its  approval,  and  the  act  was  declared 
constitutional.  Turlock  Ir.  Dist.  v.  Williams,  76  Cal.  360,  372;  followed  in 
Cent.  Ir.  Dist.  v.  DeLappe,  79  Cal.  3ol,  365;  Supervisors,  etc.,  v.  Tregea  (1M)I) 
88  Cal.  in  press,  and  in  Crall  v.  Directors  Poso  Ir.  Dist.  (1801)  87  Cal.  in  press. 

1  Cent.  Ir.  Dist.  v.  DeLappe,  79  Cal.  351,  365;  21  P.  825.  See  also  Dean 
V.  Davis,  51  Cal.  410;  People  v.  Rec.  Dist.  53  Cal.  348;  People  v.  Williams,  5«J 
Cal.  647;  Hope  v.  Perdue,  62  Cal.,  546;  People  v.  La  Rue,  67  Cal.,  528;  S  P.  84. 
The  charge  imposed  for  the  purpose  of  paying  the  bonds  is  strictly  an  assess- 
ment for  local  improvements  and  not  »  general  tax;  consequently  the  methods 
adopted  for  enforcing  the  assessment  need  not  conform  to  the  requirements  of 
the  Constitution  in  reference  to  general  taxation.  Dillon  on  Munic.  Corp.  752; 
Desty  on  Tax.,  151-171;  Cooley  on  Taxation,  639;  Goodrich  v.  W.  «fe  D.  T.  Co., 
26  Id.  119;  Creighton  v.  Scott,  14  Ohio  St.  438;  Seattle  v.  Yesler,  1  Wash.  571; 
Dailey  v.  Swope,  47  Miss.  367;  Mason  v.  Spencer,  35  Kan.  512;  McGehee  v. 
Mathis,  21  Ark.  40;  Emery  v.  S.  F.  Gas  Co.,  28  Cal.  346;  Burnett  v.  Sacra- 
mento, 12  Cal.  76;  73  Am.  Dec.  518.  The  legislature  has  constitutional  authority 
to  commit  the  power  to  levy  the  assessment  to  a  special  board.  Hager  v.  Rec- 
lamation Dist.  No.  108,  111  U.  S.  701.  It  is  not  necessary  that  the  local  im- 
provement for  which  the  assessment  Is  levied  should  be  confined  within  the  dis- 
trict taxed.  Pattison  v.  Yolo  County,  13  Cal.  189.  The  legislature  has  power 
to  determine  all  questions  of  policy  involved  in  the  formation  of  an  irrigation 
district  and  may  delegate  such  power  to  boards  of  supervisors  or  other  subordi- 
nate bodies.  Pearson  v.  Zable,  78  Ky.  170;  Cooley  on  Tax.  150;  Kelsey  v. 
Trustee  of  Nevada,  18  Cal.  030;  Desty  on  Tax.  1247;  Hager  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  701;  Abbott  v.  Dodge,  18  Neb.  1240.  The  mode  pro- 
vided by  the  Cal.  Act  of  1887,  Sess.  Laws,  p.  29,  as  subsequently  amended  for  the 
levy  and  collection  of  the  assessment  is  not  a  denial  of  due  process  of  law. 
Davidson  v.  New  Orleans,  96  U.  S.  97;  Hager  v.  Yolo  County,  47  Cal.  222;  Bur- 
roughs on  Taxation,  sec  145;  Hager  y.  Reclamation  Dist.  No.  106,  111  U.  S» 
706. 
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§  27.  Private  irrigation  corporations. — In  addition  to 
the  comparatively  few  irrigation  districts  formed  under 
the  recent  California  law,  there  are,  in  tliat  state,  and 
in  others,  and  in  one  or  two  terri  tori  ties,  many  private 
corporations  formed  under  general  incorporation  laws 
carrying  on  the  business  of  supplying  water  for  irriga- 
tion  purposes  both  to  rural  and  urban  populations  to 
an  important  extent.  The  litigation  concerning  these, 
has  developed  but  few  principles  of  corporation  law 
iiot  applicable  alike  to  them  and  other  private  corpo- 
rations, and  need  not  be  here  further  noticed.  Many 
^uch  cases  are  incidentally  cited  in  divers  connections 
throughout  this  work.  • 

§  28.  Powers  of  Congress  and  State  Legislatures  to  create 
eorpoTsAions. — Although  the  constitution  is  silent  on  the 

question  of  the  power  of  Congress  to  grant  charters 
to  corporations,  the  power  is  exercised  as  incidental 
to  the  carrying  out  of  those  powers  expressly  con- 
ferred. 

The  determination  of  the  right  of  Congress  to  grant 
a  charter  in  any  given  case,  turns  upon  the  question 
whether  it  is  an  appropriate  means  of  accomplishing 
the  object  contemplated,  and  whether  the  object  itself 
is  constitutional.  If  both  these  tests  are  affirmatively 
determined,  courts  have  never  presumed  to  inquire 
into  the  expediency  or  necessity  for  adopting  that 
method  of  accomplishing  its  object.  Since  the  con- 
stitutionality of  acts  of  Congress  creating  corporations 
was  established  in  the  case  of  McCuUough  v.  Mary] and, ^ 
CJongress  has  often  exercised  this  power  as  a  means 
of  executing  public  enterprises  of  great  importance. 
The  Pacific  Railroad  Companies  and  the  National 
Banks  are  familiar  instances.^ 

M  Wheat  3I<^. 

'  For  a  learned  discussion  of  this  once  great  constitutional  issue,  see  tlie 
rajdy  of  Alexander  Hamilton,  when  Secretary  of  the  Treasury,  to  the  Secretary  of 
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§  39.  ConstitetiMai  ItmltetfMft.— Constitational  pro- 
hifaiiionft  of  the  creation  of  corporations  by  special  acts 
of  the  legislature  and  limitations  of  the  exercise  of  that 
process  to  general  enactments,  owe  their  origin  partly 
to  abuses  of  the.  power  to  incorporate  by  special  act, 
and  to  the  opportunities  it  afforded  for  fovwitism  and 
corruption,  and  partly  to  the  convenience  and  justice 
of  uniform  provisions  affecting  all  impartially  and  avail- 
able at  all  times.  No  resort  to  indirect  means  or  sub- 
terfuges designed  or  calculated  to  create  a  corporation 
or  confer  corporate  privileges  other  than  or  additimial 
to  those  provided  for  in  the  general  law  are  allowed  to 
prevail.!*  The  constitutional  provisions  on  the  subject 
in  the  different  states  vary  but  little,  but  in  some  the 
exception  is  broader  than  in  others.  In  Maryland' 
private  corporations  may  be  created  by  special  act  when 
110  general  law  exists  for  the  creation  of  corporations 
of  the  same  general  character  as  that  proposed  in  the 
special  act.' 

A  legislative  recognition  of  the  existence  of  a  body 


SUte  and  AtL-GeneraL  1  Hamilton's  Works,  111,  and  Message  of  President  Madi- 
son, Dec.,  1815.  The  State  Legislatures  have  so  long  and  often  exercised  the 
rif^to  giant  corporate  priyileges  on  such  obvioas  grounds  that  no  diaenssioQ  of 
the  origin  or  nature  of  tliat  right  is  necessary  further  than  to  say  that  it  is  a 
part  of  the  sovereign  power  which  they  may  exercise  to  any  extent  on  all  sub- 
jects when  not  prohibited  expressly  or  inferentially  by  the  national  or  by  state 
onstitutions.  The  reasoning  employed  by  the  courts  in  Justification  of  the  riglit 
of  Congress  to  legislate  on  this  subject  applies  equally  to  the  right  of  a  state 
govemment.    See  the  opinion  of  the  Court  in  McOuUough  y.  Maryland,  sopra. 

1  Ex.  parte  Pritz,  9  Iowa,  30;  San  Francisco  v.  Spring  Valley  W.  W.  C*., 
48  Cal.  493,  515;  over-ruling  California  State  Tel.  Go.  v.  Aita  Tel.  Co.  22  Cal. 
98.     See  Southern  Pacific  R  R.  Co.  v.  Orton,  6  Sawy.  a57,  186. 

s  Const.  Md.,  Art  3,  Sec.  48. 

*  An  act  incorporating  the  Baltimore  Trust  A  Guarantee  Company,  and 
authorizing  it  to  accept  and  execute  trusts  of  every  description,  to  act  as  guar- 
dian, executor,  receiver,  etc.,  as  a  safe-deposit  company,  and  to  exercise  nnaer- 
ous  other  powers.  Is  not  void,  for  the  general  law  (Code  Md.  art,  23,  Sec.  29) 
providing  for  the  formation  of  '*  Savings  institutions,  trust  companies,  and  guar- 
anty companies  '*  does  not  confer  the  powers  granted  by  the  special  act.  Beed 
V.  Baltimore  Trust  A  Guarantee  Co.,  (Md.)  20  A.  194;  Bell  7.  Mwcantile  tnsi 
A  Deposit  Co.,  Id.  195;  Chapter  346,  Laws  Wis.  1880. 
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claiming  to  be  a  corporation,  but  wittioitt  proper 
authMity  ratifying  its  claim,  is  clearly  unconstitatioiial 
and  Toid.^ 

Bat  the  power  of  congress  not  being  limited  in  this 
reapect  by  constitutional  provisions  may  give  valid 
and  binding  recognition  to  a  corporation  whether  claim- 
ing existence  under  state  or  national  laws  or  the  con- 
current acts  of  both  sovereignties.* 


1  OroTille,  etc.,  R.  R.  Co.  v.  Plumas  Co.,  37  Gal.  354.  A  similar  decision 
was  made  where  bj  a  special  act  purchasers  under  a  foreclosure  sale  of  the  prop- 
erty of  a  railroad  company  were  given  authority  to  oi^nize  and  form  a  corpo- 
ration with  the  same  rights  and  franchises  as  belonged  to  the  corporation  whose 
property  was  taken,  there  being  a  oonsdtntional  provision  that  '*  The  General 
.\s9embly  shall  pass  no  special  act  conferring  corporate  powers.**  Atkinson  v. 
Marietta,  etc.,  R.  R.  Co.,  15  Ohio  St.  21. 

^  Act  Cong.,  July  27,  1866,  recognized  the  Southern  Pac.  R.  R.  Co.,  oigan- 
ixed  under  a  general  law  of  California,  and  made  it  certain  grants  of  land.  Pur- 
suant to  Act  Oal.  Leg.,  March  1,  1870,  authorizing  any  corporation  already 
formed,  or  thereafter  to  be  formed,  to  amend  its  articles  of  association,  and  Act 
April  4, 1870,  in  terms  authorizing  the  S.  P.  R.  U.  Co.  to  file  new  and  amenda- 
tory articles  of  association  lo  enable  it  completely  to  conform  to  Act  Cong.,  July 
27,  1S(56,  the  S.  P.  R.  R.  Co.  and  other  railroads,  October  II,  1870,  filed  articles 
amalgamating  and  consolidating  themselves  into  a  new  corporation, — S.  P.  R. 
R.  Co.  Act  Cong.,  Bfarch  8,  1871,  authorized  the  8.  P.  R.  R.  Co.  of  California 
(subject  to  the  laws  of  California)  to  construct  a  line  of  railroad  from  a  point  at 
or  nearTehachi^^Mt  Pass,  by  way  of  Los  Angeles,  to  the  T.  P.  R.  II.  at  or  near 
the  C.  river,  wiUi  the  same  rights,  grants,  and  privileges,  an  1  subject  to  t!ic 
same  limitations,  restrictions,  and  conditions,  as  were  granted  to  said  S.  P.  R. 
R.  Ca.,  of  CaUfomia,  by  Act  July  27, 1806.  Held,  that  Congress  thereby  recog- 
tiiaed  that  the  S.  P.  R  R.  Co.  of  California,  existing  March  3,  1871,  under  the 
articles  of  amalgamation  and  consolidation  of  October  11,  1870,  was  the  same 
S.  P.  R  H.  Co.  to  which  the  grant  of  July  27, 1866,  was  made.  Unite  1  Stages  v. 
SovChem  Pac  R.  Co.,  45  F.  506;  Same  v.  Colton  Marble  A:  Lime  Co.,  Id.  So  an 
act  providlBg  that  any  number  of  resident  members  of  a  church  **  may  form  such 
eorponttlon;"  that  the  first  niyie  members  signing  the  articles  shall  be  directors 
thereof  vstil  others  are  elected  ;  that  certain  policy-holders  shall  be  members  *'  of 
the  eorponOoB  ;^'  that  *'  its  '*  officers  shall  make  a  verified  report  of  **  Its  *'  doings ; 
that  every  awibcr  of  "  this  organization  ^'  shall  notify  *'  tte"  secretary  of  cer- 
tain ooomenoes;  and  that  any  member  of  'Hhis corporation**  may  withdraw 
theraCnMB,  sIiowb  a  legislative  Intention  to  indirectly  authorize  the  organization 
of  one  eotporation  only  for  the  specified  purposes,  and  is  therefore  In  contraven- 
tioa  i)f  the  ameiufaMent  (1871)  to  artlde  4,  Const.  Wis.  Sec.  31,  subd.  7,  prohlblt- 
iif  **  special  **  or  "private*'  legislation  granting  corporate  ''  powers  '*  or  "  priv- 
Btgm^"  eae^it  to  cities,  and  section  33,  providing  that  the  purposes  of  such  pto- 
hifcftii  kgislattop  can  only  be  efleeted  by  general  Uiws  of  oniform  operation, 
Ite  aei  la  woeoBatltstional  and  void.    State  v.  Che^,  (Wis.)  46  N.  W.  161. 
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§  30.  Cannot  create  by  amendment  of  cliarten — Every 
alteration  of  a  contract  implies  a  new  contract,  and 
every  amendment  of  a  charter,  if  allowed,  grants  a 
new  charter.  But  there  are  cases  in  which  additional 
provisions  have  been  made  by  the  legislature,  notwith- 
standing the  constitutional  prohibition,  and  upheld  by 
the  courts  on  the  ground  that  they  could  not  be  with 
propriety  called  the  creation  of  a  corporation.^  At  any 
rate  the  legislature  may,  by  special  act  relegate  or 
grant  to  an  existing  corporation  new  privileges,  if  by 
so  doing  its  character  is  not  altered,  and  such  act  is 
not  open  to  the  objection  that  it  impairs  the  obligation 
of  contracts  by  releasing  the  shareholders.^ 

§  31,  Delegation  of  power  to  incorporate, — In  England, 
it  is  a  well  established  doctrine  that  Parliament  with 
the  consent  of  the  Crown,  or  the  King  alone,  can  dele- 
gate thepower  of  conferring  corporate  privileges,  though 
at  a  former  period  the  right  even  of  the  King  to  grant 
a  license  to  another  to  exercise  this  power  was  denied. 
Corporations  created  by  proprietq^ries  of  Pennsylvania 

* 

1  Colton  T.  Mississippi  Boom  Co.,  22  Minn.  372;  St.  Paul  Fire,  etc.,  Ins.  Co. 
y.  Allis,  Minn.  Sup.  Ct.  1889.  An  act  of  the  Alabama  legislature  authorizix^a 
railroad  company  to  change  its  name  and  to  purchase  the  railroad  and  franchises 
of  another  company  was  upheld  by  the  Supreme  Court  of  the  United  States. 
Wallace  v.  Loomis,  07  U.  S.  146. 

3  Everhart  ▼.  Westchester,  etc.,  R.  R.  Ca,  28  Pa.  St.  839;  Gray  y.  Mononga- 
hela  Nay.  Co.,  2  W.  A  S.  150;  Clark  y.  Monongahela,  Kav.  Co.,  10  Watts,  364; 
Cross  y.  Peach  Ry,  Co.  90  Pa.  St.  392;  Poughkeepsie,  etc.,  Plank-road  Co.  y. 
Griffin,  24 N.  Y.  150;  Delaware,  etc.,  R.  R.  Co.  y.  Irick,  3  Zablnskie,  321.  In  Fry 
Extr.  y.  Iiezington,  etc.,  R.  R.  Co.,  2  Met.  (Ky.)  322,  the  court  said:  '*If  it 
(the  company)  should  ayail  itself  of  such  proyisions  in  the  amendment  as  are 
calculated  to  aid  in  the  accomplishment  of  the  original  undertaking,  and  are 
entirely  consistent  therewith,  it  will  haye  the  right  to  do  it.  Eyery  stockholder 
in  a  railroad  company  which  is  organized  for  the  purpose  of  constructing  a  rail- 
road comes  under  an  implied  agreement  that  such  amendments  may  be  required 
to  carry  the  original  design  into  complete  effect.  The  corporation  still  has  the 
power  to  execute  the  primary  object  of  its  creation  and  if  it  should  not  attempt 
to  use  the  means  of  the  shareholders  for  any  other  purpose,  they  cannot  claim 
to  be  absolyed  from  their  obligation  to  pay  the  amount  of  their  subscriptions.*' 
See  also  So.  Pac.  R.  Co.  y.  Orton,  6  Sawy.  157;  Att'y. -General  y.  N.  A.  L.  Ins*. 
Co.,  82  N.  Y.  172. 
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under  delegated  authority  from  the  Crown  of  England 
before  the  Revolution,  were  recognized  afterward  as 
valid.  Similar  powers  were  also  exercised  in  Maryland 
under  royal  sanction,  during  the  provincial  government. 
In  these  cases  the  persons  to  whom  these  powers  were 
delegated,  exercised  them  as  instruments  in  the  hands 
of  the  government,  under  the  familiar  maxim  •'  quifacit 
per  aliumfacit per  se'*  In  but  few  instanceis,  has  such 
power  been  exercised  in  this  country  under  a  delegation 
of  authority  from  a  State  legislature.* 

§  33«  Territorial  corporations. — The  authority  of  ter- 
ritorial governments  in  the  creation  of  corporations  has 
always  been  liberally  used  but  is  now  regulated  and 
limited  by  a  general  statute.^  But  when  territorial 
governments  before  the  enactment  of  a  general  law  on 
the  subject  created  corporations  their  legal  existence 
was  uniformly  recognized  as  being  created  under  a 
delegation  of  power  from  the  Federal  government,  the 
right  being  reserved  in  Congress  to  disapprove  and 
revoke  any  act  passed  by  territorial  legislatures.^ 

§  33.  States  cannot  delegate  the  authority, — But  state 
governments  as  now  constituted  being  themselves 
agents  of  a  still  greater  sovereignty,  the  people,  from 
whom,  in  constitutions,  they  derive  their  powers,  can- 
not delegate  their  trust  in  the  matter  of  creating 
corporations  any  more  than  in  any  other  species  of 
legislation.  **  One  of  the  settled  maxims  of  constitu- 
tional law  is  that  the  power  conferred  upon  the  legis- 
lature to  make  laws  cannot  be  delegated  by  that  de- 

^  In  the  Case  of  St.  Mary's  Church,  7  S.  &  R.  517,  a  similar  power  was  dele* 
gated  by  the  Pennsylvania  legislature  and  its  exercise  recognized  as  valid. 

*  Sec.  1889,  Rev.  Stat.  U.  S.  Laws  N.  Y.  1884,  c. .  252,  sec.  14,  is  not  im- 
eonstitutional  on  the  ground  that  it  constitutes  a  delegation  of  legislative  power 
in  requiring  the  consent  of  roads  already  occupying  a  street,  before  another 
street  railroad  can  be  built  upon  such  street.  .In  re  Thirty-Fourth  St.  Ry.  Co., 
102N.Y.84S;7N.  £.  172. 

*  Riddicky.  Amelln  1  Kev.  5;  Late  Corporation,  etc.  v.  United  States,  186  U. 
&l;10S.Ct.  792. 
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partment,  to  any  other  body  or  autiiority.  Where 
the  sovereign  power  of  the  state  has  located  the  author- 
ity, there  it  must  remain*' '^  Th&te  are  several  eases 
vrhieh  appar^itly  conflict  with  the  principle  bete  de- 
clared, bat  it  is  thought  that  a  thorough'  examination 
of  them  will  show  the  soundness  of  the^ibove  doctrine. 
City  authorities  are  gen^*aliy  given  important  control- 
ling powers  over  stiieet  railways.  But  the  aui&ority 
so  conferred  cannot  be  exercised  so  as  to  grant  stai^eet 
car  companies  any  new  franchises.'  In  ihe  ease  of 
the  New  York  Elevated  Railroad  Ck)mpany,'  an   act 


^  Cooley's  GonBt.  Lim.,  116. 

*  Mattlage  ▼.  N.  T.  £1.  R.  Co.,  14  Daly  1.  Act  N.  Y.  1867,  avthocizing 
the  oonftniction  of  an  elerated  street  milway  in  the  city  of  New  YoA  on 
Greenwich  street  and  on  Xinth  Avenue,  or  streets  west  of  Ninth  A^en»e,  and 
authorizing  the  railway  company*  ^*  to  rent,  purchase,  or  acquire  such  bnildings 
or  parts  of  buildings  as  may  lie  convenient  for  the  stations  or  depots  for  public 
access  to  the  railway,'*  did  not  empower  the  company  to  build  stations  in  or 
over  any  streets  except  those  in  which  it  was  authorized  to  lay  its  tracks. 
See  Canal,  etc.,  St.  Ry.  Co.  ▼.  Crescent  City  R.  Co.,  41  La  Amer.  561;  T^iylor  ▼. 
Bay  Olty  St.  Ry.  Co.,  80  Mich.  77;  45  K.  W.  835;  In  re  Rochester  £L  Ry.  Co., 
57  Hun,  56;  10  K.  Y.  S.  879;  Passenger  Ry.  Co.  ▼.  £a8ton,.7  Pa.  Co.  Ct  Uep. 
669,  577;  Harrisbnrg  City  Pass.  R.  Co.  ▼.  Harrisburgh,  id.  584,  593;  People  y. 
Oihroy  (Matter  of  Third  Ave.  R  Co.),  56  Hun,  587;  9  N.  Y.  8.  638. 

•  70  N.  Y.,  827,  848.  Under  Laws  N.  Y.  1884,  c  252,  §  3,  requiring  a  street 
milway  company  Incorporated  under  that  act,  before  constructing  its  railroad^ 
to  obtain  the  oonsent  in  writing  of  the  owners  of  one-half  in  value  of  the  prop- 
erty bounded  on,  and  of  the  local  authorities  having  control  of,  that  portion  of 
a  street  on  which  it  is  proposed  to  construct  such  railroad,  a  petition  by  such  a 
company,  for  the  appointment  of  commissioners  to  determine  the  points  of 
crossing  of  its  railroad  over  another,  must  contain  an  allegation  that  such  con- 
sents have  been  obtained;  notwithstanding  section  1  of  the  act  confers  on  such 
companies  all  powers  gnuited  by  the  general  railroad  act,  and  thatact  does  not 
require  such  consents  to  be  obtained.  Distinguishing  In  re  Lockport  ft  B.  R. 
Co.,  77  V.  Y.  558;  In  re  Saratoga  Electric  R.  Co. ,  12  K  Y.  S.  818. 

The  charter  of  the  Brooklyn  Blevated  Railway  Company  (Laws  S,  Y.  1874,  c 
5&5)  required  that  iron  columns  should  be  placed  on  each  side  of  the  streets, 
etc,  **on  a  line  with  the  curbstone,**  their  location  to  be  st(bjectto  the  approval 
of  the  city  engineer;  and  that  iron  girders,  not  more  than  86  feet  in  length, 
should  be  pteeed  '*  across**  the  streets,  and  be  properly  attached  to  the  top  of 
said  columns.  An  amendatory  act  (Laws  K.  Y.  1875,  c  422)  required  that  iron 
cohunns  should  be  placed  on  eadi  side  otf  the  streets,  "as  near  as  pracUoable  on 
a  line  parallel  with  the  curbstone,**  subject  to  the  approval  of  the  city  engineer, 
and  that  iron  giiden  should  be  placed  **  above'*  the  stnets,  jmd  be  property  at> 
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ppcmding  for  the  inoorporation  of  andergroand  rail- 
roadfl  liad  conferred  the  power  on  certain  commissioners 
to  ^determine  the  necessity  for  such  railroads,  fix  the 
rovfces  upon  which  they  should  be  located,  and  to 
pvBBcribe  ihe  plans  for  their  construction.  It  was 
held  that  notwithstanding  the  fact  that  a  determination 
of  theise  matters  was  left  to  commissioners,  the  act 
rested  upon  the  legislative  will,  and  in  no  way  depended 
for  its  validity  upon  the  action  of  the  commissioners, 
and  that  corporations  organized  under  the  act  derived 
their  franc^ses  from  the  legislature  and  in  no  proper 
sense  from  the  commissioners.  The  same  may  be 
said  of  all  officers  clothed  by  statute  with  the  per- 
formance of  ministerial  duties  during  the  process 
of  perfecting  corporate  organization  under  specific 
grants  or  under  general  laws.  They  are  merely  instru- 
ments for  executing  the  legislative  will,  and  upon  this- 
view  all  the  cases  on  this  subject  may  be  harmonized 
to  the  effect  that  the  .maxim  delegcUa  poteatas  non  potest 
delegari  applies  alike  to  the  power  of  legislatures  to 
create  corporations  and  to  cases  involving  special  fit- 
ness of  a  trustee  or  agent.' 

tadied  to  said  eolmms.  The  raiul,  jw  comtmcted,  had  its  line  of  eolumns  in  the* 
stM0fc,  Uieie  Mng  *  s]Mce  of  eigiit  feet  ei^t  inches  between  the  curb  and  the 
foundation,  and  eight  feet  four  inches  between  the  foundation  of  the  two  lines 
of  columns.  Held^  that  the  location  was  such  as  the  act  of  1875  authorized  the 
company  to  adopt,  and,  having  been  approved  by  the  city  engineer,  was  lawful. 
Affirming  11  K.  Y.  S.  161.  lu  re  Brooklyn  El.  Ry.  Co.  (S.  Y.),  26  N.  E.  474. 
Flor  eonstruction  of  acts  requiring  consent  of  municipal  authorities  as  oondition- 
prseedent  to  the  laying  out  and  the  oonstmetion  of  street  railways,  see  People  v. 
BefiMtfd,  48  Hun,  57. 

1  In  Heiakell  v.  Chicasaw  Lodges,  87  Tenn.  666,  an  act  of  the  Tennessee 
leglshitttre  had  authorised  the  Grand  Lodge  I.  O.  O.  F.  to  establish  suhonlinate 
kNlgea  and  provided  that  such  lodges  might  hold  title  to  property.  The  act  was 
held  BOt  to  delegate  power  to  create  corporations  and  that  such  lodges  did  not 
eocpoiatlens.  But  in  the  same  state  branch  banks  established  by  parent 
vnder  acta  of  the  General  Assembly  were  rseogniaed  by  the  courts  as  oor- 
IfcVell  ▼.  Wymtt*  Z  Hnmi^  127;  Bank  of  Tenn.  ▼.  Burke,  1  Cohlw. 
-Wk  The  poiwar  eommltted  tothe  eoufts  of  Geoigia  to  grant  corporate  po^rars 
tofrlvale  eompaniesis  not  Judicial  but  legislative.  Gaslight  Co.  ▼.  Weat,^* 
6a.31& 
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§  34.  Ineorporation  ander  general  laws, — Nearly  every 
state  in  the  Union  now  provides  for  the  formation  of 
corporations  under  general  law.  The  right  to  enact 
general  laws  on  the  subject  is  often  given  the  legislature 
even  where  the  power  to  grant  specitjl  charters  is  also 
given  in  state  constitutions.  In  all  these  states,  a 
compliance  with  such  general  provisions  by  signing,  ac- 
knowledging, and  filing  articles  of  association  or  incor- 
poration and  performing  other  prescribed  acts  con- 
stitutes the  incorporators  a  body  corporate.^ 

These  laws  extend  the  right  to  incorporate  to  all 
persons  who  accept  their  provisions  and  comply  with 
their  conditions,  and  no  further  acceptance  by  the 
members  or  recognition  by  the  state  is  necessary.  A 
corporation  is  not  created  by  merely  signing  and  ac- 
knowledging articles  of  incorporation.  It  is  necessary 
that  the  subscribers  acknowledge  the  same  in  due  form, 
and  cause  the  certificate  of  incorporation  to  be  recorded, 
A  preliminary  organization  usually  precedes  the  filing 
of  articles,  and  this  dispenses  with  the  necessity  of  for- 
mal acceptance  by  the  incorporators,  and  the  certificate 
•of  the  Secretary  of  State,  or  other  oflScer,  furnishes  ample 
evidence  of  the  sovereign  recognition  of  corporate  exist- 
ence. The  articles  and  the  certificate  correspond  with 
and  take  the  place  of  charters  granted  by  special  act 


^  Indianapolis  F.  A  M.  Co.  v.  Herkimer,  46  Ind.  143.  The  directors  named 
therein  for  the  first  year  incur  no  liability  as  such  prior  to  the  filing  of  the  char- 
ter, St.  L.  Ft.  S.  A  W.  R.  Co.  V.  Tiernan,  37  Kan.  006;  15  P.  544.  As  to  liabil- 
ity of  subscriber  for  special  stock  as  partner  in  case  of  failure  to  file  the  articles 
with  proper  officer  see  Granby  M.  &,  S.  Co.  v.  Richards,  95  Mo.  106;  S  S.  W.  246, 
holding  that  no  such  liability  is  incurred  and  that  advantage  of  such  omission 
can  be  taken  only  by  the  state.  A  failure  to  acknowledge  the  articles  is  a  fatal 
defect  and  does  not  estop  one  of  the  incorporators  though  the  certificate  of  the 
Secretary  of  State  recites  that  the  articles  were  duly  acknowledged.  I>oyle  v. 
Mizner,  42  Mich.  332.  It  is  not  necessary  that  the  acknowledgment  of  articles 
of  incorporation  should  show  that  the  persons  accepting  were  personally  known 
to  the  acknowledging  officer  to  be  the  persons  who  executed  the  articles.  People 
▼.  Cheesman,  TColo.  376;  3  P.  716. 
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and  formally  accepted  by  the  members.^  Taken  to- 
gether they  may  without  any  violation  of  propriety  be 
designated  as  the  charter.  The  construction  of  articles 
of  incorporation  executed  under  general  laws  is  within 
the  exclusive  province  of  the  courts,  and  the  same  general 
rules  of  interpretation  apply  to  them  as  to  other  written 
instruments. 2 

§  35.  What  the  Articles  shoald  contain, — The  statements 
which  the  articles  must  contain  are  usually  prescribed 
by  the  general  law  as  well  as  are  the  duties  of  state 
and  county  oflScers  upon  the  filing  of  articles.*  It 
may  be  generally  stated  that  all  the  statutory  require- 
ments in  regard  to  what  the  articles  must  contain  and 
other  acts  to  set  the  institution  on  its  feet  as  a  corpora- 
tion, must  be  substantially  complied  with,  and  an  entire 

1  S.  v.  W.  W.  V.  S.  F.  22  Gal.  434.  The  grant  of  a  charter  by  legislative 
act  to  persons  named  as  incorporators  does  not  of  itself  create  a  corporate  body. 
It  mast  be  shown  either  by  the  act  itself  or  by  other  proof  that  the  corporators 
applied  for  the  charter  or  afterwards  accepted  it,  and  an  acceptance  must  be 
shown  to  have  taken  place  within  the  state  granting  the  charter.  Smith  v.  Silver 
Valley  Min.  Co.,  64  Md.  85;  20  A.  1032. 

^  Explanation  of  Terms.  The  word  charter  is  often  used  in  this  treatise 
indiscriminately  to  describe  special  acts  of  incorporation  and  articles  of  incorpo- 
ration under  general  law.  The  word  director  is  used  to  denote  a  member  of  the 
managing  board  of  a  corporation  whether  such  board  is  designated  in  the  char- 
ter by  that  title  or  by  that  of  trustee,  curator  or  otherwise.  So  the  word  stock- 
holder, shareholder  and  member  are  often  employed  interchangeably.  Likewise 
the  words  constating  instruments  when  used  are  to  be  understood  to  include  not 
only  the  charter  or  articles  of  incorporation  but  such  constitution,  by-laws  and 
rules  aujd  regulations  of  a  permanent  character,  as  the  members  of  the  corpo- 
ration may  have  adopted. 

'  The  statements  required  by  the  California  statute.  Civ.  Code^  Sec.  290, 
which  may  be  taken  as  a  fair  illustration  are  as  follows  :~1.  The  name  of  the 
incorporation;  2.  The  purpose  for  which  it  is  formed;  3.  The  place  where  its 
principal  business  is  to  be  transacted;  4.  The  term  for  which  it  is  to  exist  not 
exceeding  fifty  years;  5.  The  number  of  its  directors  or  trustees  which  shall 
not  be  less  than  Ave  nor  more  than  eleven  and  the  names  and  residences  of  those 
who  are  appointed  for  the  first  year;  6.  The  amount  of  its  capital  stock,  and 
the  number  of  shares  into  which  it  is  divided;  7.  If  there  is  capital  stock  the 
amount  actually  subscribed  and  by  whom.  In  addition  to  these  other  statements 
are  often  required  to  be  contained  in  articles  incorporating  certain  classes  of  cor- 
porations. These  generally  relate  to  the  advance  payment  of  a  certain  percent- 
age of  the  capital  stock,  etc. 


44  IS66ENTIALS  OF  ACT  OF  INCOBPORATIOH.  §  SS 

omission  of  any  of  them  will  be  fatal  to  the  legal  existence 
of  the  organization  as  a  corporation,  when  attacked  on 
quo  warranto  or  whatever  method  of  sovereign  attack 
is  provided  in  a  given  state/  But  where  the  steps  taken 
to  organise  a  corporation  have  been  ineffective  to  give 
it  corporate  C€^acity,  an  act  of  the  legislature,  authoriz- 
ing reincorporation  of  "  any  existing  corporation,  asso- 
ciation or  society  *  *  *  incorporated  under  the  laws*  of 
this  state*'  was  held  to  authorize  reincorporation  of 
such  defective  organization.* 

§  36«  Beorgranization,  reineorporation  and  amendment  of 
Articles. — In  most  states  where  corporations  may  be 
formed  under  general  laws,  are  found  in  addition  provi- 
sions for  reorganizing  corporations  which  have  from  any 
cause  abandoned  the  enterprises  to  prosecute  which 
they  were  originally  formed,  or  where  their  terms  of 
existenoe  have  expired,  and  in  others  authority  for 
doing  so  may  be  given  by  special  act.^  The  same  re- 
sult is  accomplished  where  power  is  given  to  re-inoor- 
porate,  or,  which  is  the  equivalent,  thereto  filing  amended 
articles.  Amended  articles  must  be  executed  with  the 
same  formalities  and  are  subject  to  the  same  construc- 
tion and  tests  as  to  tiieir  validity  as  original  articles. 

1  People  V.  SeMridge,  52  Od.  381;  Molcdiuniie  mil  Mfg.  Oo.  ▼.  Woodbnry, 
14  Cal.  424;  Harris  t.  McGnsgor,  29  Id.  1^;  BIgelow  ▼.  Gregory,  73  Ul.  197.  See 
also,  Kclntire  v.  HclAin  Ditching  Co.,  40  Ind.  104;  Hunt  v.  SalMiury,  55  Mo. 
310;  ludianapolis  Furnace  Co.  v.  Herlcimer,  46  Ind.  142;  Keed  ▼.  Bixdunond  St. 
R.  R.  Co.,  50  Ind.  342;  Field  A  Co.  v.  Oookt,  16  La.  Ann.  153;  Utley  v. 
Union  Tool  Co.,  11  Gray,  139;  Doyle  v.  Mlzaer, 42  Midi.  332;  3  K.  W.  966;  Hieh- 
mond  Factory  y.  Alexander  61  Me.  S51 ;  Abbot  y.  Omaha,  Smelting  Co.  4  Neb. 
416;  Unity  Ins.  Co.  y.  Crane,  43  N.  H.  641;  fiarrod  y.  Hamer,  32  Wis.  162. 

<  State  y.  Steele,  (Minn.)  34  N.  W.  903. 

^  An  act  proyiding  for  an  extension  of  terms  of  existence  of  corpofraUonB 
beyond  the  term  originally  limited  by  their  charters  is  not  naoonstitotiottal 
wiien  corporations  can  only  be  created  under  general  laws  although  the  prod- 
slotts  of  such  act  eKtend  only  to  a  specified  class  of  oorporatlom.  Seneca  Min.  Go. 
y. Secretary  <if  State  (Mich.),  47  N.  W.  25.  Where«  town  company  was  created 
byvpedalAct'Of  the  teirhorial  legislature  of  Kansas  whidi  took  effect  in  1657, 
and  which  contained  no  proyision  as  to  the  period  during  wUeii  tiie 
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However  brought  into  being,  the  new  institution  is  dis- 
tinct from  the  original  and  possesses  only  such  powers 
as  are  conferred  by  the  new  proceeding,  in  connection 
with  the  general  laws,  governing  the  class  into  which 
it  falls.^  If  the  reorganization  or  reincorporation 
proceed  under  a  special  act  conferring  additional  powers 
to  those  enjoyed  by  its  predecessor,  it  takes  the  same 
subject  to  the  same  construction  as  in  the  case  of  the 
creation  of  any  other  corporation  by  special  charter.' 

§  S7.  Strieter  compliance  with  general  law  reqaired  than 
with  provisons  of  special  charter. — Where  a  general  law 

was  to  exist,  its  existence  was  limited  to  10  yean,  by  the  general  corporation 
law,  (Laws  Kan.  1835,  P.  185,)  and  a  deed  made  by  it  thereafter  is  void,  and  not 
admissible  as  evidence  of  title  in  the  grantee  therein.  Marysville  Investment 
Co.  ▼.  Monson,  (Kan.)  24  P.  077.  Where  a  statute  provides  that  a  corporatton 
shall  not  exist  to  exceed  20  years  bat  the  articles  of  incorporation  provide  for 
an  existence  of  fifty  jrears  they  are  valid  for  20  years*  existence,  People  v.  Chees- 
man,  7  Cdi,  376;  8  P.  716.  Section  1041,  Code  Miss,  provides  that  all  corpora- 
tions, after  their  charters  have  expired  or  been  annulled,  shall  nevertheless  be 
continued  bodies  corporate  for  three  years  thereafter  for  the  purpose  of  suing 
and  being  sued  and  closing  up  their  business.  It  was  held  that,  where  a  rail- 
road comptmy's  franchise  was  sold  with  the  rest  of  the  property  on  a  decree  of 
foreciosure,  and  the  purchasers  organized  a  new  corporation  under  an  act  of  the 
legislatnrey  the  old  corporation  ceased  to  exist  at  the  end  of  three  years  there- 
after. Ford  V.  Delta  &  Pine  Land  Co.,  43  F.  181.  And  in  another  case  it  was 
held  that  an  ordinance  granting  to  a  gas  company,  its  successors,  and  assigns, 
the  right  of  supplying  gas  to  the  city  and  to  private  consumers  for  a  stated  period, 
is  not  void  because  the  time  extends  beyond  the  Ihnit  of  the  company's  chartered 
existence,  the  ordinance  providing  that  it  might  transfer  all  of  its  rights,  privi- 
leges, property,  and  franchises  conferred  by  the  ordinance  to  any  organized  gas 
company  of  the  state,  which  should  within  20  days  after  the  transfer  file  its 
written  acceptance  of  the  ordinance  and  give  bond  to  perform  all  the  agreements 
required  of  the  original  company.  Barclay,  J.,  dissenting;  State  v.  Laclede 
Gas-Light  Co.,  (Mo.)  14  S.  W.  974. 

1  Day  V.  Mill  Owners  West  F.  Ins.  Co.,  75  la.  694;  38  N.  W.  113.  See  Att*y- 
Gen.  V.  Perkins,  73  Mich.  303;  41  N.  W.  426,  holding  also  that  an  act  extending 
period  of  corporate  existence,  is  not  in  conflict  with  constitutional  provision  that 
private  corporations  shall  not  be  created  by  special  act.  See  also  Dester  v.  Ross 
<Mlch.),  48  N.  W.  530. 

*  People  V.  Cook,  110  N.  Y.  433;  18  N.  E.  113;  State  v.  Butler,  2  Pick. 
(Tenn. )  614 ;  8  S.  W.  586.  But  where  before  the  expiration  of  period  for  which  a 
national  bank  was  chartered,  its  term  of  existence  was  extended  by  act  of  Con- 
gress, it  was  held  that  the  identity  of  the  old  corporation  was  in  no  wise 
sffected^  and  that  it  simply  had  a  new  lease  of  life.  Kat.  Exch.  Bk.  v.  €hiy,  57 
Obnn.  224;  17  A.  655.    See  also  Day  v.  Ins.  Co.,  75  la.  694;  38  K.  W.  113. 
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provides  that  persons  may  become  a  body  politic  and 
corporate  upon  complying  with  the  provisions  of  the 
law  such  as  that  before  any  such  corporation  shall  com- 
mence business  its  articles  of  association  shall  be 
published  in  a  certain  w^y,  and  a  certificate  of  the  pur- 
poses of  the  organization  shall  be  filed  in  certain  public 
oflSces,  the  performance  of  these  acts  is  a  necessary 
prerequisite  to  corporate  existence.  In  this  respect 
there  is  a  manifest  difference  as  to  the  effect  of  irregu- 
larities and  omissions  of  the  requirements  of  the  law 
in  the  organization  of  corporations,  between  those 
created  by  special  charter,  where  there  have  been  acts 
of  user,  and  the  case  of  individuals  seeking  to  form 
themselves  into  a  corporation  under  a  general  law.  In 
the  latter  case,  it  is  only  in  pursuance  of  the  provi- 
sions of  the  statute  for  such  purposes,  that  corporate 
existence  can  be  acquired,  and  a  stricter  compliance 
with  the  statutory  provisions  is  necessary  in  order  to 
shield  such  individuals  from  personal  liability.* 

The  articles  should  by  apt  reference  or  clear  purport, 
show  in  what  class  of  corporations  provided  for  in  the 
general  law  they  seek  corporate  authority,  setting 
forth  explicitly  the  objects  to  be  accomplished,  and 
pointing  out  the  manner  of  accomplishing  them.^ 

^  Sometimes  a  reorganizing  law  defines  the  powers  of  the  new  corpora- 
tion to  he  such  as  were  exercised  by  that  which  it  succeeds.  See  Gas  L.  Co.  v. 
Green,  46  N.  J.  Eq.  118.  Protesting  stockholders  will  not  be  bound  by  any 
arrangements  affecting  the  interests  in  the  corporate  property  imless  there  is 
legal  authority  for  such  reorganization  and  strict  compliance  therewith.  Duten- 
hoffer  Y.  Adirondack,  etc.,  R.  Co.,  U  N.  Y.  S.  558. 

^  The  charter  of  a  private  corporation  is  not  Told  where  the  petition  for  a 
charter  states  the  iiame  and  by  it  the  purposes  and  objects  of  the  association, 
and  shows  in  connection  with  the  order  granting  It  that  the  charter  was  suffi- 
cient. Yan  Pelt  v.  Home  Building  <&  Loan  Ass'n,  79  Ga.  349;  4  S.  £.  501. 
For  construction  of  articles  filed  under  Territorial  law  in  connection  with  statute 
U.  S.  Sec.  1889,  see  Carver  Mercantile  Co.  v.  Hulme,7  Mont.  566;  19  P.  213. 
Under  the  provisions  of  a  law  requiring  the  certificate  to  state  the  manner  of 
carrying  on  the  business  of  the  association,  a  statement  merely  that  the  manner 
of  carrying  on  the  business  shall  be  such  as  the  association  may  from  time  to 
time  prescribe  by  rules  and  regulations  was  adjudged  insufficient.  State  v.  Cen- 
tral Ohio  Relief  Ass'n,  39  Ohio  St.  399.    A  certificate  of  incorporation  which 
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But  a  strict  compliance  in  matters  of  detail  is  not 
essential  and  the  proceeding  will  not  be  held  invalid 
for  slight  defects  or  omissions.^ 

§  38.  8neh  general  law,  the  measure  of  authority. — Under 
general  laws  providing  for  what  purposes  Corporations 
may  be  formed,  no  persons  by  merely  going  through 
the  formality  of  filing  articles  of  incorporation,  acquire 
any  corporate  powers  not  authorized  by  such  general 


provides  that  the  corporate  affairs  shall  he  controlled  by  its  p/esident,  vice  pres- 
ident and  attorney  instead  of  providing  for  a  hoard  of  directors  or  trustees,  held 
insufficient  to  create  a  corporation  dejure.     Bates  v.  Wilson  (Colo.),  24  P.  99. 

1  S.  V.  Water  Works  v.  San  Francisco,  22  Cal.  404;  Ex  parte  S.  V.  W.  W., 
17  Id.  132;  People  v.  Stockton,  etc.,  R.  R.  Co.,  45  Id.  306;  Eastern  Plank  Road 
Co.  v.  Vanghan,  14  N.  Y.  543;  Roman  Catholic  Orphan  Asylum  v.  Ahrams,  49 
Cal.  455;  Eakright  v.  Logansport  R.  Co.,  13  Ind.  404;  Wallworth  v.  Bracket t, 
nSMass.  98;  Rogers  v.  Danvers,  etc.,  Society,  19  Vt.  187;  Walton  v.  Riley,  So 
Ky.  413;  3  S.  W.  605.  Where  the  certificate  stated  that  San  Francisco  was  the 
place  of  business  instead  of  *'  the  principal  place  of  business**  it  was  held  not 
sufficient  Tariance  from  the  requirement  of  the  statute  to  render  the  proceedings 
void;  Ex  parte  Spr.  V.  W.  W.,  17  Cal.  132.  Where  a  statute  authorized  all 
"  moral,  beneficial,  literary,  or  scientific  associations  by  such  methods  as  their 
rules  or  regulations  may  direct  to  appoint  or  elect  any  number  not  less  than 
three  nor  more  than  ^ine  trustees  to  take  charge  of  the  estate  property  belong- 
ing thereto/'  etc.,  and  that  "  upon  the  appointment  or  election  of  such  trustees 
or  directors,  a  certificate  of  such  appointment  shall  be  executed  by  the  person  or 
persons  maJking  the  appointment,  or  the  judges  holding  the  election,  stating  the 
names  of  the  trustees  or  directors;  the  name  by  which  said  trustees  shall  there- 
after forever  be  called  and  known  shall  be  particularly  mentioned  and  specified, 
etc,"  it  was  beld  the  statute  did  not  require  the  rules  and  regulations  adopted 
by  the  society  to  be  set  forth  in  the  certificate.  Roman  Catholic  Orphan  Asylum 
V.  Abrams,  49  Cal.  455.  As  to  different  requirements  for  benevolent,  social, 
etc.,  associations  and  manufacturing  corporations  and  construction  of  same,  see 
Edgarton  Tobacco  Mfg.  Co.  v.  Croft,  69  Wis.  256;  34  N.  W.  143.  Where 
statute  requires  articles  to  be  signed  by  nine  persons,  signatures  of  less  number 
not  sufficient,  SUte  v.  Critchett,  37  Minn.  13;  32  N.  W.  787.  Under  statute 
requiring  articles  to  be  recorded  filing  for  record  in  proper  office  sufficient.  Heald 
V.  Owen,  79  Iowa,  23;  44  N.  W.  210;  Walton  v.  Riley,  85  Ky.  413;  compare 
Childs  Vi  Hurd,  32  W.  Va.  66;  9  S.  E.  362.  Same  ruling  with  respect  to  failure 
tQ  ffie  a  certified  copy  of  certificate,  Vanneman  v.  Young,  (X.  J.)  20  A.  53;  In 
re  Shakopee  I.  A  B.  Works  v.  Cole,  37  Minn.  91 ;  33  N.  W.  319;  Portland  & 
C.  Tp.  Co.  V.  Bobb,  (Ky.)  10  S.  W.  794;  Granby  Min.  <fe  Smelting  Co.  v. 
lUchatds,  05  Mo.  106;  8  S.  W,  246;  contra,  Ricker  v.  Larkin,  27  111.  App.  625. 
FUlure  of  probate  judge  to  certify  on  the  *^  completion  of  organization'^  that 
corporatofB  are  organized  under  the  law  and  are  authorized  to  do  business  does 
not  invalidate.    Sparks  v.  Woodstock  Iron  &  Steel  Co.,  87  Ala.  294;  6  So.  195. 
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Iftws.^  And  if  in  their  articles  tliey  asftome  to  cterive 
the  r^t  to  engage  in  the  prosecntion  of  bosineas  or 
the  accomplishment  of  purposes  not  warranted  in  saeh 
general  law,  the  state  officer,  whose  duty  it  is  to  receive 
and  place  on  file  articles  of  incorporation  and  iscRie 
a  certificate,  may  refuse  to  give  recognition  to  the  same ; 
nor  can  he  be  compelled  to  do  so  by  writ  of  manda- 


estate  ▼.  Atchison  A  N.  R.  Co.  (N^eb.),  38  N.  W.  40.  See  also  Smith  ▼. 
Bemdt,  1  N.  Y.  S.  108;  Wood  v.  Odessa  W.  W.  Co.,  42  Ch.  Div.  636. 

Bat  a  foreign  corporation  need  not  show  authority  in  its  cliarter  to  hold  land 
in  the  state  where  it  does  business,  such  right  beii^  determined  by  the  laws  of 
the  latter.  Tarpey  v.  Deseret  Salt  Co.  (Utah),  17  P.  631 ;  nor  does  the  fact  that 
an  alien  owns  stock  in  a  corporation  which  has  acquired  title  to  real  estate  dis- 
turb its  title.  Princeton  Min.  Co.  v.  First  National  Bank,  7  Mont.  530;  10  P. 
210.  A  statute  giving  power  to  borrow  money  to  the  extent  of  one  half  par 
value  of  capital  stock  means  the  par  value  of  the  paid  up  capital  only  and  not 
half  of  the  authorized  capital.  Appeal  of  Lehigh  Ave.  Ry.  Co.  (Pa.),  24  N.  K 
•530.  The  development  of  natural  gas  is  an  object  for  which  corporations  may 
beorganized  under  statute  authorizing  their  formation  to  engage  in  '*  any  woik 
or  works  public  or  private  which  may  tend  or  be  designed  to  improve,  increase, 
facilitate  or  develop  trade.*'    Carothersv.  PhiUu  Co.,  118  Pa.  St.  468;  12  A.  314. 

Under  the  New  Jersey  act  to  authorize  the  formation  of  railroad  corporations 
and  regulate  the  same,  approved  April  2,  1873,  (Revision,  025,)  and  its  supple- 
ments, a  railroad  less  than  a  mile  in  length  may  be  built,  and  an  independent 
company  may  be  organized  to  build  a  railroad  which  will  connect  two  existing 
raUroads.  National  Docks  &  N.  J.  J.  C.  Ry.  Co.  v.  State,  (N.  J.)  21  A.  570. 
For  construction  of  articles  purporting  to  convey  corporate  authority  under  vari- 
ous statutes,  see  Appeal  of  Scranton  Elec.  Light  A  Heat  Co.,  122  Pa.  154;  15  A. 
446;  Nat.  Bank  v.  Tex.  Ins.  Co.,  74  Tex.  421;  12  S.  W.  101;  Brown  v.  Coihin, 
40  Minn.  508;  42  N.  W.  481;  State  v.  Minn.  T.  Mfg.  Co.,  40  Minn.  213;  41  N. 
W.  1020;  In  re  N.  Fifth  St.  Mut.  L.  Ass'n,  8  Pa.  Co.  Ct.  Rep.  17.  F6r  valuable 
review  of  the  N.  Y.  Mfg.  Corp.  Act  1848,  and  Business  Corp.  Act  1875,  as 
amended  extended  and  modified  to  Apr.,  1800,  see  7  Ry.  A  Corp.  L.  Jour.  480. 
Decisions  on  such  corporations  collected  27  American  and  English  Corp.  Cte. 
307  n. 

^Isle  Royale  Land  Corp.  v.  ^ec.  of  State,  (Mich.)  26  Am.  A  Eng.  Corp.  Cas.  84, 
holding  that  a  corporation  formed  for  '*  buying  and  selling  and  dealing  in  real 
estate,  live  stock,  bonds,  securities  and  other  properties  of  all  kinds  on  its  own  ac^ 
count  and  for  commissions  **  may  be  incorporated  under  a  statute  which  provides 
that  a  corporation  may  be  created  for  the  purposes  therein  enumerated  and  **  for 
any  other  purpose  intended  for  mutual  profit  or  benefit  not  otherwise  specially 
provided  for*'  and  consistent  with  the  constitution  and  laws  of  the  state.  Nkt 
Bank  v.  Texas  Investment  Co.,  (Tex.)  12  S.  W.  R.  101.  See  also  Brown  v;  Cor- 
bin,  40  Minn.  508.  If  the  incorporation  be  lawful  under  one  statute  it  will  be 
lawful  though  another  statute  be  referred  to  in  the  articles.  State  v.  Minn.,  etc., 
Co.,  40  Minn.  213.  A  stock  association  may  be  incorporated  under  the  Texas 
statute  for  the  purposes  of  giving  mutiud  protection  to  its  members  against  tiMfb 
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§  39«  Performance  of  conditions  precedent, — The  per- 
formance of  prescribed  acts  are  often  made  conditions 
precedent  to  the  transaction  of  business  by  certain 
classes  of  corporations.  The  classes  upon  which  these 
conditions  are  imposed  are  usually  such  as  do  business 
of  a  public  nature,  and  which  both  in  the  sale  of  the 
stock  and  the  transaction  of  business  after  incorpora- 
tion, invite  the  confidence  of  many  persons  who  have 
no  means  of  knowing  or  ascertaining  the  extent  of 
their  trustworthiness. 

It  is  apparent  that  if  in  any  such  case  a  corporate 
existence  prior  to  a  compliance  with  the  preliminary 
requirements  to  the  extent  of  legalizing  any  business 
transaction  could  be  successfully  claimed  it  would 
defeat  entirely  the  intent  and  object  of  the  law.  There- 
fore it  is  well  settled  that  all  conditions  precedent 
imposed  by  the  express  terms  of  the  law,  must  be  com- 
plied with,  before  the  assumption  of  corporate  func- 
tions.^   

and  ferreting  oat  crime.  Guadaloupe  A  S.  A.  R.  Stock  Ass'n  v.  West,  70  Tex. 
^1;  7  S.  W.  817.  It  was  held  that  the  General  Railroad  Act  of  New  York  of 
1850,  and  its  amendatory  and  supplementary  acts,  do  not  authorize  a  company 
organized  thereunder  to  build  an  elevated  railway  through  the  streets  of  a  city. 
Following  Rapid  Transit  Co.  ▼.  Dash,  26  N.  E.  25;  Schaper  v.  Brooklyn  <fe  L. 
I.  Ry.  Co.,  (N.  Y.)  26  N.  E.  311. 

^  An  act  provided  that  the  capital  stock  of  a  banking  company  should  be 
130,000  that  no  increase  of  such  stock  should  be  made  unless  the  amount  thereof 
should  be  paid  in ;  and  that  before  the  corporation  began  business  the  stock- 
holders should  pay  in  full  the  several  amounts  subscribed;  and  that  the  act 
should  become  void  unless  the  corporation  should  organize  and  proceed  to  busi- 
ness within  two  years.    It  was  held  that  a  failure  to  subscribe  and  pay  in  $50,- 
000  in  two  years  forfeited  the  charter.    People  v.  Nat.  Sav.  Bank,  129  HI.  618; 
22  X.  E.  Rep.  288.     Under  the  Alabama  statute  construed  in  connection  with 
the  state  constitution,  it  was  held  no  essential  that  the  written  declaration  of  the 
incorporators  should  provide  that  the  unpaid  portion  of  the  capital  be  secured 
to  be  paid  in  fixed  installments.    Rolling  v.  Le  Grand,  87  Ala.  482;  6  So.  332. 
Obtaining  subscriptions  for  all  the  capital  stock  held  not  a  prerequisite  to  the 
hebt  to  begin  business  under  Kansas  general  laws.     Chicago  K.  <&  W.  R.  Co.  v. 
Cdmmra.,  Sd  Kan.  121;  12  P.  503.    See  also  Johnson  v.  Kessler,  76  la.  411; 
41 N.  W,  57;  Earnest  v.  W.  W.  Cor,  39  La.  Am.  550;  2  So.  415;  State  v.  R.  R 
r^   24  Neb.  143;  Appeal  of  Scranton  Electric  L.  <&  U,  Co.,  122  Pa.  St.  154;  15 
A  446;  SUtte  v-  Canal  Co.,  40  Kan.  96;  19  P.  349;  N.  Y.  Cable  Co.  v.  New 
T   k.  104  N-    Y.   1 ;  10  N.  E.  332,  whfere  the  condition  pi-ecedent  was  obtaining 
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§  40.  No  comnon  law  conditions. — ^Bat  there  are  no 
common  law  conditions  other  than  a  complete  organiza- 
tion by  the  preliminary  meeting  and  election  of  officers. 
It  was  held  that  a  railroad  company  was  authorized 
to  begin  business  before  any  of  its  capital  stock  was 
subscribed,  where  there  was  no  requirement  on  the 
subject  in  its  charter/ 

§  41.  Conditions  preeedent  and  subsequent  requirements 
distinguished. — A  distinction  must  be  kept  in  view  be- 
tween conditions  which  must  be  complied  with  before 
assuming  to  act  as  a  corporation,  and  those  which  con* 
stitute  merely  a  prerequisite  to  the  right  to  transact 
business  as  a  corporation,  after  it  has  been  formed. 

In  the  first  case  there  is  no  corporate  body  in  exist- 
ence which  the  law  recognizes  until  by  a  compliance 
with  the  statute  the  organization  is  complete.  In  the 
second  case  though  there  is  a  corporate  body  complete 
in  its  organization,  yet  it  has  no  authority  of  law  to 
exercise  its  function  as  such  until  it  has  acquired  it  by 
virtue  of  compliance  with  the  conditions  of  law.*  But 
it  seems  that  the  mere  filing  of  a  copy  of  the  articles 
with  another  officer  after  the  original  has  been  properly 
filed  with  its  proper  custodian  is  not  a  condition  pre- 

consent  of  property  owners  for  oonstniction  of  the  roatt.  Elisabeth  Gas  L.  Co. 
V.  Green,  40  N.  J.  Eq.  118,  holding  only  the  state  can  object  to  failure  to  pay 
preliminary  capital  stock  required  by  law. 

1  Johnson  ▼.  Kessler,  76  la.  411.  See  also  Earnest  y^  Water  Works  Co.,  89 
La.  Ann.  550;  State  ▼.  Railroad  Co.,  24  Neb.  143;  Appeal  of  Scranton  Electric 
Light  and  Heat  Co.,  122  Pa.  St.  154;  State  ▼.  Canal  Co.,  40  Kan.  06.  Where  a 
proportion  of  the  capital  stock  Is  required  to  be  subscribed  before  commencing, 
business,  it  is  no  legal  objection  that  certificates  for  the  same  were  not  issued. 
State  v.  Butler,  2  Pick.  (Tenn.)  614;  8  S.  W,  686.  A  charter  of  a  turnpike 
company  which  authorized  an  organization  when  '*$200  to  any  one  mile**  are 
subscribed,  is  substantially  complied  with  by  a  subscription  of  $200  without 
designating  any  particular  mile  of  road  to  which  it  shall  be  applied.  Fitch  t. 
Popular  Flat  L  R.  A  S.  L.  Tp.  Co.  (Ky.),  13  8.  W.  791. 

^  Where  the  statute  required  that  before  a  corporation  can  do  any  business, 
it  shall  record  in  a  certain  county  the  certificate  of  its  ineorporation,  this  w&s 
held  to  be  a  condition  precedent  to  corporate  existence.  Childs  y.  Hnrd,  82  W. 
Va.  (W;  «  S.  E.  362. 
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cedent  to  corporate  existence,  but  merely  a  condition 
inreeedent  to  the  right  to  transact  business/ 

§  4&  Cevditfons  precedent  iM-eseribed  on  grouids  of  pablie 
poliey. — ^The  case  is  diflFerent  where  from  reasons  of 
public  policy,  or  for  the  better  protection  and  security 
of  persons  dealing  with  them,  prescribed  acts  are  re- 
quired by  statute  to  be  performed  by  companies  pro- 
posing to  do  business  of  a  public  character.  For 
instance,  insurance  companies  are  often  required  to 
provide  guarantee  funds  and  furnish  a  certificate  of 
(capital  stock  ;  and  railroad  companies  to  obtain  a  per- 
centage of  the  subscribed  capital  stock  in  cash,  before 
doing  business  as  a  corporation.  These  may  be  con- 
sidered corporations  in  a  certain  sense,  before  compli- 
ance with  the  requirements,  but  they  are  not  insurance 
corporations  in  the  one  nor  railroad  corporations  in  the 
other  case,  with  legal  c£^acity  to  do  business  as  such 
until  the  prescribed  acts  are  performed.* 

1  Harrod  t.  Hamer,  82  Wis.  102.  A  corporation  was  held  to  be  organized 
under  tlie  Iaw  and  authorized  to  do  bnsiness  where  it  had  taken  all  proper  steps 
required  by  statute,  although  the  probate  Judge  who  had  been  requested  so  to 
do,  had  not  issued  the  certiiicate  of  incorporation  required  by  the  statute. 
Sparks  t.  Woodstock  Iron  A  Steel  Co.,  87  Ala.  294;  and  a  similar  view  was 
taken  where  after  original  articles  had  been  filed  with  the  county  clerk,  a  copy 
had  not,  as  required  by  statute,  been  filed  with  the  Secretary  of  State,  within 
three  monthis.  Portland  A  G.  Turnpike  Co.  ▼.  Bobb,  (Ky.)  10  S.  W.  794.  See 
also  Guadal€>upe  A  S.  A.  R.  Ass*n  v.  West,  70  Tex.  391;  Van  Pelt  v.  Assoclar 
tion,  79  Gi.  4?K»;  Elwards  v.  Denver  A  R.  G.  R.  Co.  (Colo.),  21  Pac.  Rep.  1011. 
In  Walton  ▼.  Riley,  a5  Ky.  413;  3  S.  W.  ($05,  It  was  in  view  of  the  facts  that 
under  Gen.  St.  Ky.  C.  56,  a  corporation  is  allowed  to  commence  business  as  soon 
as  its  articles  are  filed  in  the  county  clerk's  office;  that  the  l^^ity  of  the  incor- 
poration is  required  to  be  presumed;  that  neither  the  corporators  themselves 
nor  those  sued  by  the  corporation  are  allowed  to  deny  it;  and  tliat  the  franchise 
f^an  only  be  annulled  by  direct  proceedings,  held^  that  the  failure  of  a  turnpike 
company  to  file  articles  in  the  office  of  the  Secretary  of  State  within  three  months 
after  filing  them  in  the  county  clerk* s  office,  as  required,  would  not  invalidate 
its  organization^  so  as  to  effect  the  validity  of  a  tax  voted  for  building  a  turn- 
pike, although  section  6  of  the  act  provides  that  the  acts  of  corporations  shall 
be  valid  if  the  required  copy  of  the  articles  is  filed  in  the  office  of  the  secretary 
of  state  within  three  months. 

^  In  People  v.  Chambers,  42  Cal.  201,  which  was  a  ^uo  warranto  proceeding. 
the  diifendants  were  charged  with  usurping  the  functions  of  a  railro«d  company 
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The  National  Bank  Act  provides  that  no  banking 
association  *'  shall  transact  any  business  except  such 
as  is  incidental  and  necessarily  preliminary  to  its 
organization,  until  it  has  been  authorized  by  the  con- 
troller of  the  currency,  to  commence  the  business  of 
banking."* 

§  43.  The  State  alone  can  object — The  neglect  of  duties 
enjoined  upon  the  corporation  after  it  is  organized, 
does  not  put  an  end  to  its  existence  f  nor  does  the 
fact  that  it  has  violated  its  charter  so  as  to  authorize 
a  judgment  of  forfeiture  on  quo  warranto,  as  where  after 
incorporation,  it  has  commenced  business  before  com- 
pliance with  conditions  precedent  to  the  transaction  of 

under  the  name  of  the  '*  OrovUle  and  Virginia  City  Railroad  Company"  with- 
out haying  been  duly  and  properly  incorporated  as  such.  It  was  set  up  in  the 
answer  and  was  found  by  the  court,  that  ten  per  cent  of  the  whole  amount  sub- 
;scribed,  and  which  the  statute  required  to  bo  paid  in  ca<)ti  amounted  to  the  sum 
of  eleven  thousand  dollars;  and  that  ten  thousand  and  nine  hundred  dollars  of 
this  amount  had  been  paid  in  a  check,  drawn  by  one  of  tiie  incorporators  upon 
a  bank  where  he  usually  kept  a  large  balance  but  where  at  the  time  of  the  draw- 
ing it  he  had  none.  The  check  was  never  in  fact,  presented  by  the  company  at 
the  bank  for  payment,  though  it  had  been  received  from  the  drawer  and  treated 
as  cash.  It  was  held  that  this  was  not  such  compliance  as  to  entitle  the  com« 
pany  to  recognition  as  a  railroad  corporation.  See  also  People  v.  Rennselaer  Ins. 
Co.,  .38  Barb.  823;  Eaton  v.  Aspinwall,  19  N.  Y.  119;  People  v.  Troy  House 
Company,  44  Barb.  634;  Havilandv.  Chase,39  Barb.28d;  Taggartv.  Western 
Md.  Railroad  Company,  24  Md.  588 ;  Patterson  v.  Arnold,  45  Pa.  St.  415; 
People  v.  Stockton  &  Visalia  R.  R.  Co.,  45  Cal.  306.  But  under  an  act  of  incor- 
poration of  a  railroad  company,  the  first  section  of  which  declared  the  incor- 
porators to  be  **a  body  politic  and  corporate'*  and  In  a  subsequent  section,  it 
was  enacted  **  that  when  $100,000  shall  have  been  subscribed  and  $1  on  each 
share  shall  have  been  paid  in,  the  said  company  may  organize  and  proceed  to 
work;  **  it  was  held  that  this  requirement  was  sufficiently  complied  with  when 
$100,000  were  subscribed  and  a  sum  in  gross  paid  in  equal  to  $1  upon  every 
share  subscribed  and  that  a  failure  to  comply  strictly  with  these  requirements 
would  not  have  affected  the  corporate  existence,  but  would  have  been  an  irregu- 
larity only  which  could  not  defeat  the  right  of  the  corporation  to  recover  a  stock 
subscription.  A.  A  A.  R.  R.  Co.  v.  Ezell,  14  S.  C.  281.  And  it  has  been  held 
that  where  a  fee  of  one  hundred  dollars  was  required  to  be  paid  to  the  state 
before  the  corporation  **  shall  be  organized,''  such  pa3rment  was  not  a  condition 
precedent  to  the  legal  incorporation  of  the  company.  Hughesdale  Mfg.  Co.  v. 
Yanner,  12  R.  I.  491. 

1  Rev.  Stat.  U.  S.  Sec.  5136;  Armstrong  y.  Second  Nat.  B'k,  88  F.  883. 

9  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344,  871;  Boise  City  Canal 
Co,  V.  Pinkham,  1  Idaho,  n.  s.,  790;  Lyons  v.  Orange,  etc,  R.  R.  Co.,  82  Md*  IS. 
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business  imposed  by  law.  In  such  cases  the  state 
alone  can  object  in  a  proceeding  instituted  for  that 
purpose.^ 

§  44,  Eyidenee  of  incorporation. — The  law  of  evidence 
is  a  suflScient  guide  to  the  meiuis  of  proving  corporate 
existence,  which  is  established  like  other  facts  when 
such  proof  is  required.  The  charter  must  be  pro- 
duced as  the  best  evidence  or  its  absence  accounted 
for,  in  order  to  admit  secondary  evidence  of  its  exist- 
ence and  contents.^  But  while,  as  we  have  seen, 
there  can  be  no  corporate   existence  as  against  the 


^  In  Mokelumne  HUl  Mining  Co.  v.  Woodbury,  14  Cal.  424,  the  certificate 
had  been  filed  in  conformity  with  the  requirements  of  the  act  with  the  county 
clerk  of  the  proper  county,  but  no  duplicate  had  been  filed  in  the  office  of  the 
Secretary  of  State.    The  company  had  been  doing  business  as  a  corporation  for 
several  years.  The  court,  i)er  Cope,  J.,  said :— **  There  is  a  broad  and  obvious  dis- 
tinction between  such  acts  as  are  declared  to  be  necessary  steps  in  the  process 
of  incorporation,  and  such  as  are^required  of  the  individuals  seeking  to  become 
incorporated,  but  which  are  not  made  prerequisites  to  the  assumption  of  corpo- 
rate powers.    In  respect  to  the  former,  any  material  omission  will  be  fatal  to 
the  existence  of  the  corporation,  and  may  be  taken  advantage  of,  collaterally, 
in  any  form  in  which  the  fact  of  incorporation  can  properly  he  called  in  ques- 
tion.   In  respect  to  the  latter,  the  corporation  is  responsible  only  to  the  govern- 
ment, and  in  a  direct  proceeding  to  forfeit  its  charter.'*    See  also  Humphrey's 
v.  Mooney,  5  Cal.  283;  Hyde  v.  Doe,  4  Sawy.  1.33;  Cross  v.  Plnckneyville  Mill 
Co.,  17  Ul.  54;  contra,  Indianapolis  Furnace,  etc.,  Co.  v.  Herkimer,  40  Ind.  142. 
^  Where  the   certificate  of  incorporation,  and  the  record   thereof,  are  de- 
stroyed by  fire;  parol  proof  is  admissible  to  show  compliance  with  the  law  in 
the  organization  of  the  company  and  to  prove  the  contents  of  the  certificate; 
and  it  is  not  necessary  that  such  evidence  should  be  so  minute  as  to  permit  of 
the  reproduction  of  the  certificate  in  all  its  details.    It  is  sufficient  if  it  is  so  full 
as  to  show  that  the  law  was  complied  with.    Rose  Hill  &  £.  It  Co.  v.  People, 
115  ni.  133;  8N.  E,  725. 

Ina  verified  petition  by  a  railroad  corporation  to  condemn  lands,  the  corpo- 
rate existence  of  the  petitioners  is  sufficiently  established  by  an  allegation  to 
that  effect,  and  the  burden  of  proof  is  on  him  who  assails  it  to  show  its  non- 
existence.   In  re  New  York,  L.  &  W.  R.  Co.,  99  N.  Y.  12;  1  N.  E.  27. 

In  an  action  on  contract  to  recover  the  price  of  certain  sharas  of  stock  in  the 
M.  Co.  sold  to  the  defendant,  the  fact  that  the  defendant  signed  a  memorandum 
setting  forth  that  he  had  bought  a  certain  number  of  shares  in  the  M.  Co.  is  an 
admission  by  him  that  there  was  an  M.  (/O.  that  issued  what  were  called  by  the 
parties  shares  of  stock  which  the  defendant  bought.  And,  in  the  absence  of  evi- 
dence that  the  certificates  offered  by  the  plain tifif  were  not  genuine,  or  were 
what  were  generally  known  and  called  shares  of  stock  in  the  M.  Co.,  or  were 
not  what  was  intended  by  the  parties,  the  defendant  is  liable  for  the  purchase 
BMmey.    Maim  ▼.  Williams,  143  Mass.  394;  9  N.  E.  807. 
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State  without  proof  of  a  charter  in  existence,  or  of  facts 
from  which  the  court  will  presume  one  to  have  existed 
at  a  previous  period,  yet  in  most  cases,  the  question 
of  rightful  existence  is  only  incidental  to  the  main 
issue  ;  and  in  all  such  cases  slight  evidence  only  of 
'  corporate  existence  will  be  sufficient.  In  a  suit 
between  members  of  the  same  corporation,  affecting 
corporate  interests,  the  mere  naming  of  the  corpora- 
tion as  a  party  dispenses  with  all  further  proof  on  that 
point. ^  So  where  any  person  sues  on  claims  founded 
on  dealings  with  a  corporation  as  such,  he  is  estopped, 
except  where  such  estoppel  would  operate  fraudulent- 
ly,^ from  denying  that  the  corporation  exists  or  had 
capacity  to  have  such  dealings  as  far  as  concerns  those 
particular   transactions.^      In    other    words    evidence 

1  Fresno  Canal  &  Ir.  Co.  v.  W^arner,  72  Cal.  :n9;  14  P.  37.  Where  ii  is 
shown  that  there  is  a  charter  or  a  law  under  which  a  corporation  with  tlie 
powers  assumed  might  lawfully  he  Incorporated,  and  a  colorahle  compliance 
therewith,  as  well  as  a  user  of  the  rights  claimed  thereunder,  the  existence  of  a 
corporation  de  facto  is  established.  Stout  v.  ZuHck,  48  N.  J.  L.  599;  7  A.  302. 
Acts  incorporating  held  sufficient  without  producmg  charter,  Cd(n.  v.  Carrall,  145 
Mass.  403;  14  N.  E.  61S;  so  production  of  articles  without  showing  acts  of  in- 
corporation. Tarpey  V.  Desert  Salt  Co.  (Utah),  17  P.  C31;  Dolhear  v.  Aul  Bell 
Telephone  Co.,  8  S.  Ct.  778:  proof  of  recognition  in  community  where  business 
was  carried  on  and  acting  as  a  corporation.  Lakeside  Ditch  Co.  v.  Crane,  80  Cal. 
181;  22  P.  76.  The  corporate  existence  of  a  company  sued  as  "The  S.  Fire 
Ins.  Co.  of  W.,^'  may  be  inferred  from  Its  having  caused  the  policies  sued  on  to 
be  signed  under  that  name  by  its  president  and  secretary.  Bon  Acqua  Imp.  Co. 
V.  Standard  Fire  Ins.  Co.  (W.  Va.),  12  S.  E.  771.  But  where  the  certificate  of 
incorporation  when  produced  is  legally  defective  for  want  of  conformity  with  the 
statutory  requirements  under  which  It  purports  to  have  been  made,  it  cannot 
be  used  for  proof  of  a  corporation  in  esse  McCallian  v.  Hlbernla  Sav.  A  Loan 
Soc.,  70  Cal.  163;  12  P.  114.  For  presumption  in  favor  of  regularity  of  in- 
corporation see  Welch  v.  Importers  &  Traders'  Nat.  Bank,  (N.  T.)  25  N.  E. 
269;  In  re  Niagara  Falls  Paper  Manuf  g  Co.,  Id.  The  fact  that  the  business 
of  a  lumber  company  is  conducted  by  a  president  and  secretary,  raises  no  pre- 
sumption of  incorporation,  Clark  v.  Jones,  87  Ala.  474;  6  So.  362. 

«  State  V.  N.  J.  Tel.  Co.  (N.  J.),  8  A.  290. 

*  A  presumption  exists  in  favor  of  the  regularity  of  proceedings  to  incor- 
porate. Bank  of  Monroe  v.  Glfford,  72  la.  750;  32  N.  W.  669;  Wood  ▼.  Wiley 
Construction  Co.,  56  Conn.  87;  13  A.  137;  Duggan  v.  Col.  M.  A  L  Co.,  11 
Colo.  113;  17  P.  105.  But  courts  will  not  presume  legal  Incorporation  in  a 
state  foreign  to  that  under  whose  laws  the  corporation  claims  corporate  existence. 
Compliance  with  such  laws  must  be  shown.    Brown  v.  Dibble,  65  Mich.  502; 
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that  the  party  recognized  the  corporate  capacity  to 
transact  that  particular  business  is  sufiScient.^ 

The  court  will  take  judicial  notice  of  public  acts 
conferring  corporate  powers  ;  biit  organization  of  cor- 
porations created  by  private  statute  or  by  organization 
under  general  incorporation  laws  must  be  proven.^ 
When  the  question  of  corporate  existence  has  been 
properly  put  in  issue,  it  is  generally  suflBcient  proof 
for  the  corporation  to  produce  the  charter  and  show 
user.^  Grenerally,  by  statute  the  production  of  a 
certified  copy  of  the  copy  required  by  law  to  be  filed 
in  a  particular  office  is  suflBcient.*  Under  general 
incorporation  laws,  something  more  is  required  than 
the  mere  production  of  articles  of  incorporation. 
Either  a  compliance  or  attempted  compliance  with  the 
laws  governing  the  organization  of  the  particular  class 
of  corporations  to  which  it  belongs  must  be  shown  in 
addition.* 

■^—  I  ■  I  ■  I  ■  '■ 

32  X.  W  656.  Where  a  corporation  has  been  permitted  to  interplead,  and  has 
been  sabstituted  as  defendant  in  the  action,  a  supplemental  complaint  filed  by 
plaintiff  against  it,  which  fails  to  state  whether  it  is  a  foreign  or  domestic  cor- 
poration, and,  if  the  latter,  the  state  or  government  by  which  it  was  incorpo- 
rated, as  required  by  Code  Civil  Proc.  N.  Y.  §  1775,  is  fatally  defective,  and  a 
demurrer  to  such  complaint  will  be  sustained.  Chandler  v.  Erie  Transfer  Co., 
13  N.  Y.  S.  573. 

^  Infra.  Ch.  m. 

'Hays  V.  Northwestern  Bank,  9  Gratt  (Va.)  127;  Stribling  v.  Bank  of  the 
Valley,  5  Rand.  182;  Alderman,  etc.,  v.  Finley,  10  Ark.  423;  Hollo  way  v.  Mem- 
phis, etc.,  R.  R  Co.,  23  Texas,  405;  State  v.  Vincennes  University,  5  Ind.  91; 
Anderson  v.  Kerns  Draining  Co.,  14  Id.  199. 

*  Fire  Dept.  v.  Kip,  10  Wend.  (N.  Y.)  266;  McCune  Min.  Co.  v.  Adams, 
35  Kan  193;  10  P.  468;  UUca Ins  Co.  v.  Tilmad,  1  Wend.  (N.  S.)  555;  Meth.  Epis. 
Church  v.  Pickett,  19  N.  Y.  482;  Society,  etc.,  v.  Young,  2  N.  H.  310;  Scars- 
burgh  T.  Co.  V.  Cutler,  6  Yt.  315;  Sampson  v.  Bowdinham  Mill  Co.,  36  Me.  78; 
Sauce  V.  Bingham,  39  Id.  35;  Same  v.  Caldwell,  3  Wend.  296;  Wilmington,  etc., 
R.  R.  Co.  T.  Thompson,  7  Jones,  N.  C.  387. 

*  See  Boston  Tunnel  Co.  v.  McKenzie,  67  Cal.  485;  8  P.  22.  A  copy  of  the 
organization  and  certificate  of  a  national  bank,  duly  certified  by  the  comptroller 
of  currency  of  the  United  States,  and  authenticated  by  his  official  seal,  is  suffi- 
^tent  evidence  of  its  incorporate  existence.  Hanover  Nat.  Bank  v.  Johnson,  (Ala) 
8S0.42. 

'Hokelumne  Hill  Co.  ▼.  Woodbury,  14  Cal.  424;  Patterson  v.  Arnold,  45 
^  St  410;  Washington  Mnt.  Ins.  Co.  v.  Chamberlain,  16  Gray,  165.    A  certifl- 
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§  46.  Of  foreign  corporation. — Courts  will  not  take^ 
judicial  notice  of  acts  of  other  states  chartering  corpo- 
rations. These  must  be  produced  and  put  in  evidence  as 
other  material  facts. ^  Where  the  fact  of  legal  organiza- 
tion of  a  foreign  corporation  is  in  issue,  the  production 
of  a  copy  of  the  charter  or  articles  of  organization 
under  general  law  of  such  foreign  state  properly  cer- 
tified by  the  Secretary  of  the  State  is  sufficient  evidence 
of  such  fact  in  the  first  instance.^ 

cate  authenticated  by  the  state  officer  with  whom  a  copy  of  articles  are  required 
to  be  filed  and  showing  in  its  statements  substantial  conformity  with  the  law  is 
sufficient  evidence  of  legal  organization;  and  when  such  organization  is  once 
shown,  no  subsequent  irregularity  in  its  proceedings  or  non-user  is  admissible 
in  evidence  between  the  parties.  Eagle  Works  v.  Churchill,  2  Bosw.  166.  A 
statute  making  a  copy  of  the  certificate  properly  certified  presumptive  evidence 
of  what  is  therein  stated  does  not  exclude  other  evidence  of  incorporation.  New 
York  Car  Oil  Co.  v.  Richmond,  6  Bosw.  213.  Certified  copies  of  letters  of  incor- 
poration are  primd/acie  evidence  of  such  incorporation,  imder  Code  X.  C.  §§ 
677-682,  providing  that  letters  of  incorporation,  certifie:!  by  the  clerk  of  the  su- 
preme court,  shall  be  admissible  in  judicial  proceedings,  and  be  deemed  primA 
facie  evidence  of  the  organization  of  a  company  purporting  thereby  to  be  estab* 
lished.  Marshall  v.  Macon  County  Sav.  Bank,  (K.  C.)  13  S.  £.  282.  Evidence 
that  a  corporation  is  acting  as  such  is  primd  facie  evidence  of  de  facto- 
existence.  People  v.  Pharrls,  49  Cal.  342;  Oakland  Gaslight  Co.  v.  Dameron, 
67  Cal.  663;  8  P.  505,  and  a  contract  by  a  corporation,  in  a  name  different  from 
its  true  corporate  nams,  may  be  enforced  by  either  party,  where  there  is  no  ques- 
tion of  its  identity.  Hasselmen  v.  Japanese  Development  Co.  (Ind.),  27  N.  £. 
318. 

1  Lewis  V.  Bank  of  Ey.,  12  Ohio,  132;  U.  S.  Bank  v.  Steams,  15  Wend.  314; 
Savage  Manuf.  Co.  v.  Armstrong,  17  Me.  34;  Marine,  etc.,  Bank  v.  Jauncey,  1 
Barb.  486. 

2  People  y.  Ah  Sam,  41  Cal.  653;  Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582; 
State  V.  Carr,  5  K  H.  867;  U.  S.  v.  Johns,  1  Wash.  C.  C.  363;  s.  c.  4  Dallas, 
412;  Farmers,  etc..  Bank  v.  Troy  City  Bank,  1  Doug.  (Mich.)  437;  Stone  v.  State, 
20  N.  J.  401.  Under  Code  Iowa,  §  2717,  providing  that  when  the  corporate  ca- 
pacity has  been  alleged  generally,  as  authorized  in  section  2716,  it  shall 
not^  be  sufficient  to  deny  the  corporate  capacity  in  terms  contradictory  of 
the  allegation,  but  the  facts  relied  on  shall  be  specifically  stated;  where 
duly  authenticated  articles  of  incorporation  under  the  laws  of  another 
state  tend  to  disprove  the  allegations  of  the  answer  in  regard  to  plaint- 
iff's incorporation  they  should  be  admitted  as  competent,  though  they  do  not 
contain  all  that  is  required  in  such  articles  in  the  courts.of  Iowa,  such  fact  not 
being  relied  on  in  the  answer.  Warder,  Bushnell  &  Glessner  Co.  v.  Jack,  (Iowa), 
48  N.  W.  729.  A  party  relying  upon  a  non-compliance  of  a  foreign  corporation 
in  its  organization  with  the  laws  of  the  state  whence  it  claims  corporate  exists 
ence  must  set  out  the  particular  statute  or  statutes  relied  ux)on  in  order  that  the 
court  may  judge  of  the  legal  provisions.  Carey  v.  Cincinnati,  etc.,  B.  R.  Co.«  5- 
Iowa,  857. 
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§  46.  Pleading  and  denying  corporate  existence. — In  or- 
dinary suits  brought  by  or  against  a  corporation,  the^ 
question  whether  there  is  a  corporation  de  facto  is  in 
issue;  but  the  legality  of  the  corporate  existence 
usually  is  not.^  An  issue  may  be  raised  by  a 
deniid  in  proper  form  of  the  existence  of  any  fran- 
chise or  power  whenever  assumed  as  the  foundation 
of  a  right.^  But  a  general  denial  does  not  put  in 
issue   plaintiflTs   corporate   character.^       In    ordinary 

1  Such  allegation  is  no  part  of  the  cause  of  action,  and  its  absence  in  the 
complaint  is  not  ground  of  demurrer  for  insufficiency.  Adams  v.  Lamson  Con- 
solidated store-service  Co.,  13  N.  Y.  S.  118. 

1  City  of  ZanesTille  V.  Zanesville  Gas  L.  Co.  (Ohio),  2^i  N.  £.  55. 

«  Herron  v.  Cole,  25  Neb.  692;  41  N.  W.  765  Palmetto  Lumber  Co.  v.  Kisley, 
25  S.  C.  309.  In  an  action  against  certain  persons  who  alleged  in  their  answer 
generally  that  they  were  a  corporation,  it  was  held  error  to  exclude  the  testi- 
mony of  plaintiif  that  he  did  not  know  defendants  to  be  a  corporation,  and  did 
not  deal  with  them  as  such,  but  that  he  was  informed  by  one  of  them  that  they 
were  a  partnership,  and  in  the  belief  that  they  were  so  dealt  with  them.  Eaton 
T.  Walker,  76  Mich.  579.  Where  a  statute  provides  that  no  corporation  now  in 
existence  or  hereafter  formed,  sliall  maintain  any  action,  etc.,  until  it  has  filed 
copies  of  articles  with  certain  officers,  a  demurrer  to  a  complaint  which  does  not 
set  out  compliance  with  the  requirements  of  the  statute  in  these  respects'  will 
not  be  sustained.  The  non-compliance  must  be  specially  pleaded.  South  Yuba, 
etc.,  Co.  V.  Rosa,  80  Cal.  38:^;  22  P.  222;  S.  P.  Ry.  Co.  v.  Pursell,  77  Gal.  69;  18 
P.  886;  Tabor  v.  Mfg.  Co.,  11  Colo.  419;  18  P.  537;  Malone  v.  Transp.  Co.,  77 Cal. 
38;  18  P.  858;  Rembert  v.  S.  C.  Ry.  Co.,  31  S.  Car.  309;  9  S.  E.  968.  Plea  of 
general  issue  admits  plaintiff's  corporate  existence  as  well  as  its  power  to  sue; 
Rockland  Mt.  D.  etc.  Co.  v.  Sewall,  78  Me.  167;  3  A.  181.  A  consolidated  railroad 
company  assigned  a  note  given  to  one  of  the  corporations  merged  in  a  consoli- 
dation. In  a  suit  by  the  assignee,  it  was  held  that,  in  order  to  recover,  the  con- 
solidated company  must  be  alleged  and  shown  to  be  the  legally  created  successor 
of  the  corporation  to  whom  the  note  was  given.  Brown  v.  Dibble,  65  Mich. 
520.  Failure  to  allege  that  a  party  is  a  corporation  renders  the  complaint  de- 
murrable ;  Oesterreicher  v.  Sporting  Times  Pub.  Co.,  5  N.  Y.  Supp.  3.  An  allega- 
tion that  a  corporation  is  doing  business  in  a  certain  state  does  not  necessarily 
import  that  it  was  created  by  the  laws  of  that  state  and  was  a  citizen  thereof, 
Brock  V.  N.  W.  Fuel  Co.,  130  U.  S.  341.  Failure  to  allege  in  the  complaint  that 
plaintiff  is  a  corporation  is  ground  for  demurrer,  although  plaintiff  is  described 
in  the  title  of  the  action  as  a  company,  and  the  complaint  itself  begins  as  fol- 
lows: "  The  plaintiff  above  named  a  corporation  organized  under  the  laws  of 
the  state  of  New  York,  and  doing  business  in  New  York  City,  by  ....  its 
attorney,  complaining  of  the  defendants,  alleges,**  etc.  Schilline:er  Fire  Proof 
Cement  A  Asphalt  Co.  v.  Amott,  14  N".  Y.  S.  326  (Xfay,  1891.)  Following 
Society  v.  Anderson,  2  N.  Y.  Supp.  49;  Oesterreicher  v.  Sporting  Times 
Pub.  Co,f  5  N".  Y.  Supp.  2.  As  to  what  constitutes  sufficient  allegation 
of  corporate  existence  see   West  v.    Kiireka  Imp.    Co.,  -10  Minn.   .394;  42  N» 
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actions  between  private  parties,  the  general  principles 
of  pleading  determine  the  sufficency  of  allegations,  and 
denials  of  corporate  existence.*    In  a  suit  by  a  foreign 

W.  67;  Aduns  Eipr.  Co.  v.  Hurb,  120  Ind.  78;  21  N.  E.  Rep.  a¥>;  On- 
lario  StaMB&nkv.  Tibbltts,  80  CaI.  6S;22P.  66;  Columbia Baak  v.  JacksoD,  4 
N.  T.  Snpp.  433 ;  Am.  Bap.  Home,  etc . ,  Soc .  v.  Foote,  52  Hun,  236,  la  the  last 
case  It  was  held  sufflcieat  If  the  complaint  alleges  that  ttae  corporation  was 
created  Brat  under  statutes  of  other  8tat«a  and  that  it  was  also  Incorporated  under 
a  ipedBed  chapter  of  the  laws  ot  New  York,  for  a  given  year  as  the  facts  are 
■tated  from  which  a  conclnslon  as  to  whether  it  is  a  foreign  or  domestic  corpo- 
ration must  follow.  For  requisites  of  plea  of  failure  to  accept  of  statutory  pro- 
Tlslons  see  Bailey  v.  N.  Y.  Ry.  Co.,  1  N.  Y.  S.  304;  following  Aitor  v.  Ry.  Co., 

1  N.  Y.  S.  174;  Taendstlcks-fabrlks  Aktiebolaget  Vulcan  t.  Myers,  11  N.  Y.  S. 
663.  Estoppel  by  demurrer,  Berkmanv.  Hudson  BIt.  W.S.  Ry.0o.,35Fed.R.34. 

'  Plea  that  pMntiff  is  not  a  corporation  authorized  to  maintain  the  action 
held  to  be  a  defense  to  the  whoie  action  and  to  devolve  npon  plaintiff  the  bniden 
of  proving  its  corporate  existence.  Johnson  v.  Hanover  Nat.  Bank,  88  AJa.  871. 
Averment  of  corporate  existence  necessary  In  every  coont  of  complaint.  Peo- 
ple V.  Cent.^Pac.  R.  Co.,  83  CaL  393;  23  P.  303;  Same  PhilntiO  v.  Several  Other 
Defendants,  Id.  In  Indiana  it  Is  held  that  the  complaint  must  show  by  proper 
averment  when  the  corporation  was  oi^nlied  or  under  what  law  it  was  created. 
And  this  is  not  shown  by  an  averment  that  the  corporation  was  formed  by  the 
consolidation  of  two  corporations  in  a  certain  year,  it  not  being  stated  whetlier 
tliP  constituent  corporations  were  organized  under  general  laws  or  special  cliur- 
Wrs.     Crawfordsvillo  A   Houthwestfirn  Turnpike  Co.  v.    Fletcher,  lOJ  Ind.  97; 

2  N.  £.  24:3.  Where  a  defendant  sued  as  a  corporation  tiled  the  affidavit 
tvquireill>y  statute atntincllint  it  was  niita  corporation,  and  no  evidence  was  ad- 
duced to  the  contrary,  judgment  was  held  properly  entered  for  defendant.  Whitu 
V.  Bellerontaine  Lodge  I.  O.  O.  F.,  30  Mo.  App.  632.  See  also  l^mbert  v.  Ry. 
('o.,  31  S.  C.  :iD9.  Allegation  that  defendant  is  a  private  corporation,  sufficient 
without  stating  by  what  authority  it  was  Incorporated  ;  Houston  W.  W.  Co.  v. 
Kennedy,  70  Tex.  2*!;  8  S.  W.  36;  Texas  A  P.  Ry.  Co.  v.  Ti^nla  Ranch.etc, 
Co.  (Tei.)7S.W.o41;andlt  was  held  that  whweaparty's  name  imports  that  It 
is  a  corporation  the  fact  need  not  be  alleged.  Adams  Express  Co.  v.  Harris,  ISO 
Ind.  73j  21  N.  E.  340.  When  the  compl^nt  described  the  defendant  by  its 
full  corporate  name  it  was  held  lo  sufficiently  appear  that  defendant  was  a  cof^ 
pnration.  Cincinnati  H.  <&  I.  R.  Co.  v.  McDougall,  103  Ind.  179;  8  N.  E,  571. 
But  a  complaint  which  omitted  to  allege  whether  plaintiff  was  a  foreign  or  do- 
mestic corporation  or  the  state  or  county  by  or  under  whose  laws  it  was  created  or 
liny  facts  from  which  the  court  could  determine  the  class  to  which  it  belonged  held 
bad  on  demurrer.  Nat.  Temperance  Soc..  etc.,  v.  Anderson,  17  N.  Y.  St.  Rep. 
:J89;  2  N.  Y.  S.  49.  Plea  that  corporation  had  ceased  to  eslst  in  Uw  at  the  thue 
the  alleged  cause  of  action  arose  held  bad  tor  not  averring  that  corporation  had 
wound  np  Its  business  and  ceased  to  eiist  in  fact  as  well  as  In  law.  Mlllw's 
Mmy.\.  Newberg,  etc  Co.,  31  W.  Va.  83a;8  S.  E.  600.  A  corporation  plaintUT 
tieid  not  a]\6gs  that  it  was  empowered  by  Its  charter  to  make  the  contract.  St. 
P.  L.  Co.  V.  Dayton  87  Hinn.  364;  34  N.  W.  335.  An  answer  stating  that  aU 
tlie  members  of  the  ctHporation  are  non-residents  and  that  all  Its  buslnoM  Is 
done  in  another  state  does  not  set  np  a  defense.  Hoxie  N.  Y.  Co.  v,  Banmbftdh, 
32  P.  20.^.    As  to  what  officer"  should  verify  pleading  and  what  veritk^Uao 


I  47  ESSENTIALS  OF  ACT  OP  INCORPOKATION.  59 

corporation  it  must  allege  not  only  the  proceedings  of 
incorporation,  but  the  statute  of  the  state  where  it  was 
incorporated,  authorizing  such  incorporation.^ 

§  47.  Issue  of  corporate  existence,  how  raised. — It  is 

clear  that  in  all  cases  where  a  party  to  a  suit  brought 
by  a  corporation  is  not  stopped  by  having  dealt  with 
the  corporation  as  such,  in  the  transaction  upon  which 
the  action  is  based,  he  may  put  in  issue  the  corporate 
existence.  There  is  no  presumption  in  favor  of  exis- 
tence of  a  private  corporation,  and  in  the  absence  of  a 
statutory  provision  dispensing  with  it,  or  unless  it  is 
chartered  by  public  act  of  the  legislature,  its  existence 
must  be  alleged  and  proven  as  any  other  fact.^  The 
issue  cannot  arise  where  a  corporation  is  sued  by  its 
corporate  name  and  enters  its  appearance.  The  one 
party  by  bringing  the  action  against  it  as  a  corpora- 
tion, and  the  other  by  entering  its  appearance  as  such 
is  precluded  from  raising  the  question  of  corporate 
capacity  to  sue  or  to  be  sued. 

Accordingly,  the  objection  that  there  is  no  such  cor- 
porate  body   cannot  be  interposed   under  a  general 

should  contain,  see  Meton  v.  Isham  Wagon  Co.  (N.  Y.),  15  Civ.  Proc.  R.  259, 
Kelly  V.  Nom.  Pub.  Co.,  Id.  4  N.  Y.  S.  99.  As  to  whether  name  imports  a  corpo- 
ration should  be  left  to  judicial  Icnowledge.  St.  Cecilia  Academy  v.  Hardin,  78 
Ga-  39;  3  S.  E.  305.  The  following  additional  authorities  may  l>e  consulted 
witt^  profit  on  the  question  of  pleading  or  denying  corporate  existence:  Am. 
Bap.,  etc.,  Soc.  v.  Foote,  52  Hun,  307;  Sanders  v.  Sioux  City,  etc.,  Co.  (Utah),  24 
P.  532;  Columbia  Bank  v.  Jackson,  4  N.  Y.  S.  4a3;  Weeks  v.  G.  S.  G.  M.  Co., 
(Cal.)  15  P.  302  Ontario  State  Bank  v.  Tibbitts,  80  Cal.  68;  Young  v.  Prov.  & 
S.  S.  Co.,  150  Mass.  550;  Smyth  v.  Scott,  124  Ind.  183;  24  N.  E.  685;  Supreme 
Lodge  A.  O.  U.  W.  v.  Zulke,  30  HI.  App.  98;aff.  S.  C.  129  Dl.  298;  21  N.  E. 
789;  Rothschild  v.  G.  T.  Ry.  Co.,  10  N.  Y.  S.  36;  Ludowisky  v.  Polish,  etc.,  Soc. 
29,  Mo.  App.  337. 

1  Savage  v.  Russell  <fc  Co.,  84  Ala.  laS;  4  So.  235.  But  failure  to  file  the 
articles  of  incorporation  with  the  declaration  where  the  proper  allegations  are 
made  is  not  ground  for  plea  in  abatement.  C.  J.  L.  Meyer  &  Sons  Co.  v.  Black, 
4N.  M.  190;  16  P.  620. 

«  Rheem  v.  Nangatuck  Wheel  Co.,  33  Pa.  St.  358;  Northumberland  county 
Bank  v.  Eyer,  60  Pa.  st.  436;  Lehigh  Bridge  Co.  v.  Lehigh  Coal,  etc.,  Co.,  4  Raw, 
(Pk.)  9;  Brown  t.  Hlius,  27  Conn.  84;  School  District  v.  Blaisdell,  6  N.  H.  197' 
Methodist  Church  r.  Wood,  5  Ohio,  283;  Jones  v.  Bank  of  Tennessee,  8  B.  Mon. 
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denial,  but  must  tie  made  at  an  earlier  stage  or  hy 
special  plea  according  to  the  practice  of  the  court 
where  the  suit  is  brought. 

122;  Whltingtonv.  Farmers'  B&iilL,eHar.  £  Johns,  489;  Mtna.Iiii.  Co.  t.  Peck, 
28  Vt.  93;  SavKge  Maauf.  Co.  v.  Armstrong,  IT  Me.  34;  Mclntlre  t.  Preston,  5 
GUman,  48;  Soc.  v.  Pawlct  4  Pet.  480;  Hardy  v.  Merriweather,  14  Ind.  202; 
Hargrave  V.  Bank  of  Illinois,  1  Breese,84;  Jones t.  Cincinnati  Type,  etc.,  Co.. 
14  Ind.  80;  Honumoi  Gt.  Beach  v.  Bogers,  1  Mass.  IQfi;  Onto  t.  Wedgewoodr 
4  Id.  40;  Aldemum,  «tc.,  t.  Flnle;,  10  Aik.  448. 
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CHAPTER  ra. 

LEGAL  AITTHOBITT  PBESUMED  FROM  USEE  AND  BEOOGKITIOK. 

S  48.  Corporations  de  facto, 

49.  DisUngaishedfrom  corporations  de  Jure. 

50.  The  common  law  prohibition  considered. 

51.  De  facto  existence  mnst  be  shown. 

52.  How  the  law  of  agency  connects  itself  with  the  question. 
5S,  Powers  of  de  facto  corporations. 

M,  No  d/e  facto  corporation  withont  legal  authority  for  the  class  to  which 
it  assumes  to  belong. 

55.  Same  rule  applied  to  foreign  and  consolidated  de  facto  corporations. 

56.  A  different  rule  where  Ul^^ty  or  immorality  appears  in  articles. 

57.  Estoppel  in  the  case  of  dealings  with  a  de  facto  corporation. 

58.  Acts  of  acquiescence  must  be  shown. 

59.  Where  not  estopped. 

§  48.  Corporations  de  facto. — The  term  de  facto  ap- 
plied to  an  association  of  persons  may  either  signify 
that  they  are  assuming  and  acting  as  a  corporation 
without  legal  authority  or  upon  irregular  and  imperfect 
organization  under  it,  or  we  may  by  use  of  the  term 
mean  such  an  association  so  acting  without  regard  to 
their  legal  right  to  so  act. 

§  49.  Distinguished  from  corporations  de  jare« — ^By  the 

term  **  corporation  dejure''  we  describe  an  aggregate 
body  of  persons  acting  in  a  corporate  capacity  of  legal 
right.*  In  order  to  determine  more  clearly  the  difference 
between  corporations  de  jure  and  de  facto  it  is  necessary 


1  In  a  suit  by  a  o(HrpOFation  where  the  principal  issue  is  cori>orate  existence, 
it  b  mtalAi^tpg  and  mystifying  to  use  over  and  over  again  in  the  charge  the  ex- 
praBslona,  **  coxporation  dejure^'  and  **  corporation  cKe/acta."  C.  Aultman 
^  Go.  T.  Connor,  25  IXL  App.  654. 
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to  clearly  understand  the  proceedings  necessary  to  the 
legal  formation  of  a  corporation. 

Familiar  incidents   of  conditions  precedent  to  the 
assumption  of  corporate  powers  are  the  requirements 
that  there  shall  first  be  raised  by  subscription  a  certain 
amount  of  capital  stock  and  that  copies  of  articles  of 
incorporation  shall  be  filed  with  public  officers.^    Sub- 
scribers to  the  required  capital  stock  in  the  one  case 
are  not  bound  as  by  express  contract  by  their  subscrip- 
tions ;  and  signers  of  articles  of  association  do  not  in 
any  such  case  become  actual  members  of  the  proposed 
corporation  until  the  positive  requirements  in  regard 
to  filing  articles  are  fulfilled.*    The  same  rule  applies 
to  shareholders  in  the  original  companies  when  a  con- 
solidation of  two  or  more  companies  is  authorized  and 
attempted.     The  forms  prescribed  by  law  most  be  ob- 
served or  they  are  not  bound  by  the  attempted  consol- 
idation.^ 

§  M.  The  comMon  law  proUbltiov  eovsMered. — Acts 
done  in  excess  of  the  powers  conferred  by  law  upon 
legally  existing   corporations  are  prohibited  by  the 


^  Ooyote,  etc.,  Mining  Co.  v.  Ruble,  8  Oreg.  284;  Be  Witt  v.  Hastings,  09 
K.  Y.  518.  The  fkct,  that  a  religious  corporation  had  not,  preyiooaly  to  the 
commencement  of  a  suit,  caused  the  papers  and  certificates  required  by  chapter 
3  of  the  Laws  of  New  Mexico,  1880,  to  be  filed  In  the  office  of  the  secretary  of  the 
territory,  does  not  debar  it  from  access  to  the  courts  In  protecting  its  previously 
Tested  estate  in  the  territory.    Probst  v.  Trustees,  etc.,  8  N.  M.  287;  5  P.  702. 

The  law  requiring  foreign  corporations  doing  business  in  Montana  to  first  file 
charter  or  act  of  incorporation  declares  the  failure  to  do  so  to  be  willful  negli- 
gence. The  penalty  therefor  is  not  disqualification  to  do  business,  but  simply  re- 
Uevw  the  party  suing  such  corporation  from  the  necessity  of  proring  the  incor- 
powtion  except  by  reputation.  King  v.  National  M.  A  E.  Co.,  4  Mont. ;  1  P. 
727. 

^  There  is  a  corporation  de  facto  though  not  dejure  where  the  articles  are 
filed  with  the  county  clerk  but  not  with  the  Secretary  of  State,  as  required  by 
iKW.    Grand  River  Br.  Oo.  ▼.  Rollins,  13  Colo.  4;  21  P.  897. 

*  Mansfield,  etc.,  R.  R.  Co.  y.  Drinker,  30  Mich.  124;  Peninsular  By.  Ca  r. 
Thorp,  28  Mich.  G06;  TutUe  ▼.  Mich.  Air  Lbie  B.  R.  Co.,  36  Mich.  247;  Ziifk% 
{02. 
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common  law.^  It  necessarily  follows  that  all  the  acts 
done  by  a  body  assuming  to  act  as  a  corporation  but 
which,  in  fact,  has  no  legal  existence  as  such,  are  like- 
wise prohibited  by  the  common  law.  But  the  rights 
and  obligations  between  the  parties  to  such  prohibited 
contracts  are  matters  independent  and  distinct  from 
the  powers  of  the  corporation.*  So  with  reference  to 
the  validity  of  transactions  with  a  corporation  without 
legal  existence,  the  questions  are  different  from  that  of 
the  legal  authority  of  either  party  to  enter  into  it. 

These  are  two  in  number.  First :  Did  the  de  facto  cor- 
poration do  the  act  or  make  the  contract  in  a  corporate 
capacity  or  become  chargeable  with  it  on  the  principles 
of  the  law  of  agency  ?  Second  :  Is  the  contract  affected 
by  the  common  law  prohibition  ? 

The  organization  assuming  corporate  functions  with- 
out statutory  authority  has  sometimes  been  treated  by 
the  courts  as  a  nullity.  But  the  ends  of  justice  can  be 
better  promoted  by  recognizing  the  corporation  like 
other  existing  facts,  that  is  as  a  corporation,  unlawful 
though  it  be,  until  by  a  direct  proceeding  its  assump- 
iiom  of  corporate  capacity  has  been  terminated. 

§  61.  De  faeto  existeiiee  must  be  sliown. — ^But  since 
nothing  is  plainer  than  that  a  contract  cannot  be 
nmde  witii  a  non-entity  or  a  **  nullity  ";  therefore  the 
(fe/scto  corporation  must  be  shown  to  have  an  existence 
at  least  to  the  extent  of  contracting.^  But  when  it  is 
once  shown  that  an  attempt  has  in  good  faith  been  made 


1  Infra.  §7da. 

>  Infra.  i76B. 

'  WiMie  a  deed  of  tnwt  and  note  were  executed  to  the  Bank  of  Tennessee 
afler  Its  duurter  had  expired,  and  a  judgment  creditor  of  the  grantor  in  the  deed 
of  tnist  sued  to  hare  the  deed  of  trust  set  aside^  the  relief  prayed  for  wa^  granted 
on  the  groand  that  it  appeared  affirmatively  and  conclnsively  that  the  corpora- 
tion did  not  exist  for  any  purpose  at  the  time  of  the  execution  of  the  note  and 
deed  of  trust.    White  ▼.  CMupbel],  5  Humph.  38. 
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to  organize  a  private  corporation  by  colorable  proceed- 
ings, approved  by  the  attorney-general  and  the  secretary 
of  state,  and  the  paper  intended  for  the  certificate  of 
incorporation  is  adniitted  to  record  in  the  oflSce  of  the 
latter,  duly  certified  by  him  as  the  certificate  of  incor- 
poration of  such  body,  and  where  these  steps  are 
followed  by  uninterrupted  aind  unchallenged  user  for 
a  number  of  years,  and  valuable  rights  and  interests 
have  been  in  good  faith  acquired,  enjoyed  and  disposed 
of  by  such  organization,  acting  as  a  body  corporate,  it 
is  a  corporation  de facto  and  its  corporate  capacity  cannot 
be  questioned  in  a  private  suit  to  which  it  is  a  party. 

Such  an  organization  has  capacity  to  acquire,  hold, 
enjoy,  incumber,  and  convey  the  legal  title  to  real 
estate  ;  and  rights  acquired,  or  liabilities  incurred,  by 
it,  and  by  parties  dealing  with  it  in  good  faith,  will  not 
be  divested  or  defeated  by  a  subsequent  judgment  in 
quo  warranto  proceeding  excluding  it  from  the  use  of 
corporate  franchises  by  reason  of  some  defect  or  omis- 
sion in  the  original  steps  taken  to  assume  corporate 
powers.' 

§  52.  How  the  law  of  agency  connects  itself  with  the  ques- 
tion,— The  fact  that  entering  into  the  contract  or  doing 
the  act  by  the  de  facto  corporation  was  an  exercise  of  its 
assumed  corporate  capacity,  being  shown  or  presumed 
from  the  relations  of  the'  parties  to  the  transaction  or 
the  form  of  the  pleadings,  it  is  chargeable  subject  to 
general  laws  in  the  same  manner  and  to  the  same  extent 
as  corporations  de  jure.  The  principles  of  the  law  of 
agency  are  applicable  alike  to  all  corporations  whether 
lawfully  formed  or  not. 

The  scope  of  the  powers  of  agents  of  a  <fo  facto 
corporation  are  determined  by  the  same  means  as  in 
•corporations  dejure. 

1  Society  Perun  v.  Cleveland,  43  O.st.  481 ;  3  N.  E.  357. 
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§53*  Powers  of  de  facto  corporations, — The  power  of 
the  majority  of  members  is  bounded  and  limited  by  the 
charter  or  articles  and  by-laws,  if  they  have  accepted 
or  adopted  any,  as  in  corporations  existing  and  acting 
under  lawful  authority.  The  customs,  usages  and 
methods  of  business  governing  individuals  and  de  jure 
corporations  engaged  in  like  enterprises  with  the  de 
facto  corporation  determine  the  fact  and  extent  of 
liability  for  acts  of  their  oflScers  and  agents.  Persons 
assuming  to  act  as  a  corporation  may,  in  some  cases, 
be  chargeable  as  such,  even  though  they  have  made  no 
attempt  to  comply  with  the  law  governing  the  class 
of  corporations  to  which-  they  claim  to  belong ;  but 
generally  there  has  been  at  least  a  colorable  com- 
pliance. When  the  assumption  of  corporate  authority 
is  a  naked  and  bald  pretension,  the  presumption  can 
only  be  indulged  to  avoid  gross  injustice,  and  on  the 
principle  of  estoppel,  which  will  be  applied  in  these 
cases  as  in  others,  not  to  avoid  but  to  prevent  fraud. 
Where  the  ends  of  justice  would  be  promoted  by  refus- 
ing to  recognize  the  de  facto  claim  of  such  an  associa- 
tion courts  will  not  hesitate  to  ignore  it.  In  order  to 
avail  the  persons  so  claiming,  they  will  be  required 
to  show  that  they  have  acted  in  the  utmost  good  faith. 
Even  then  they  are  not  shielded  from  personal  lia- 
bility, except  in  those  cases  where  a  contractual  rela- 
tion has  been  assumed.  In  actions  not  founded  upon 
contract  made  between  the  parties,  the  existence  of. 
the  alleged  corporation,  if  put  in  issue,  must  be  proved  ; 
but  when  one  has  contracted  with  an  alleged  corpora- 
tion, and  is  sued  for  failure  to  perform  his  contract,  he 
cannot  be  heard  to  say  that  the  corporation  had  no  exist- 
ence, and  for  that  reason  no  contract  was  made.^ 


^  Freano  Canal,  etc.,  Co.  v.  Warner,  72  Gal.  379;  Lehman  v.  Warner,  91  Ala. 
456;  CkMe  t.  Glen  wood  Cemetery,  107  U.  S.  477;  Oregonian  Ry.  Co.  v.  Oregon 
B.  A  K.  Co.,  10  Sawy.  470;  Bigelow  on  Estoppel,  4th  Ed.  p.  627;  Lakeside  Ditch 
Ca  v.  Crane,  80  Cal.  181;  First  Bap.  Church  v.  Branham,  (Cal.)  27  P.  00. 

5 
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§  64.  No  de  facto  corporation  without  legal  authority  for 
the  class  to  wliich  it  assumes  to  belong. — There  can  be  no 

corporation  de  facto  for  any  purpose  in  the  absence  of 

a  law  authorizing  associated  parties  to  file  their  articles 

of  association  or  to  become  incorporated:     Nor  does 

the  carrying  on  of  business  in  a  corporate  name,  under 

such  circumstances,  constitute  evidence  of  user  whicli 

can  be  considered  in  aid  of  legal  corporate  existence.^ 

But  where  it  is  shown  that  there  is  a  charter  or  laiw- 

under  wnich  a  corporation  with  the  powers  assumed 

might  lawfully  be  incorporated,  and  there  is  in  good 

faith  a  colorable  compliance  with  the  requirements  of 

the  charter  or  law  and  a  user  of  the  rights  claimed 

under  the  charter,  the  existence  of  a  corporation  is 

established.^ 

§  66.  Same  mle  applied  to  foreign  and  consolidated  de 
facto  corporations. — With  respect  to  the  regularity  and 

legality  of  their  organization  in  the  sovereignty  whence 

they  claim  corporate  existence,  foreign  corporations 

are  treated  precisely  as  domestic  in  all  proceedings 

growing  out  of  their  contracts  and  dealings.'    And  so 

are  corporations  formed  by  an  attempted  consolidation 

of  two  or  more  corporations.* 


1  Eaton  V.  Walker,  76  Mich.  579;  43  N.  W.  6S8.  See  also  Doyle  ▼.  Mimer,  42 
Mich.  832;  3  N.  W.  968;  Meth.  Epls.  IT.  Church  ▼.  Bickett,  19  N.  Y.  482,  485 ; 
Heaston  v.  R.  Co.,  IBInd.  275;  Harriman  v.  Southam,  16  Ind.  190;  U.  S.  Bank 
v.  Steams,  15  Wend.  314;  Childs  v.  Smith,  65  Barb.  45. 

3  Stout  V.  Zulick,  48  N.  J.  L.  599;  7  A.  362;  Payette  v.  Free  Home,  etc, 
Ass'n,  27  111.  App.  307.  A  corporation  having  carried  on  business,  and  held  it- 
self out  to  the  world  as  such  before  it  was  organized  according  to  law,  the  assets 
thereof  should  be  made  liable  for  its  debts,  though  created  previously  to  the 
completion  of  such  organization.  Bergen  v.  Porpoise  Fishing  Co.,  42  N.  J. 
£q.  397;  8  A.  523. 

>  Bank  of  Toledo  v.  International  Bank,  21  N.  Y.  542;  Williams  v.  Cheney, 
3  Gray,  215;  Xewburg  Petroleum  Co.  v.  Weare,  27  Ohio  St.  354;  Barrett  v.  Head, 
10  Allen,  a37. 

« Branch  v.  Jesup,  106  U.  S.  468;  1  S.  Ct.  495;  Rachine,  etc,  R.  R.  Co.  v. 
Fanners'  L.  <&  T.  Co.,  49  Bl.  347;  Tenable  v.  Ebenezer  Baptist  Church,  25 
Kans.  177. 
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§  56%  A  different  role  where  illegalitj  or  immoralitT  ap- 
pears in  articles.— But  if,  in  the  purposes  for  which  the  de 
facto  corporation  was  attempted  to  be  organized,  appear,, 
on  the  face  of  the  articles  or  charter  under  which  it 
assumes  corjporate  capacity,  the  taint  of  illegality  or  im- 
morality, or  a  violation  of  apositive  statutory  prohibition, 
a  member  of  such  association  will  not  be  bound  by  his 
contract  of  membership,  nor  persons  dealing  with  it 
by  their  recognition  of  corporate  existence. 

This  rule  applies  whether  the  organization  in  pur- 
suance of  the  reprehensible  association  was  according 
to  the  formalities  prescribed  by  law  for  the  organiza- 
tion of  corporations  for  lawful  purposes  or  not.^ 

§  57.  Estoppel  in  the  ease  of  dealings  with  a  de  facto  cor- 
poration.— Corporate  capacity  cannot  be  denied  on  the 

ground  of  illegal  organization  by  those  who  have 
assumed  contractual  relations  or  had  transactions  with 
a  corporation  as  such  in  an  action  growing  out  of  such 
contracts  or  transactions.  Neither  party  will  be  per- 
mitted in  such  cases  to  deny  the  legality  of  corporate 
existence.^  All  such  objections,  if  valid,  are  only  avail- 


1  The  following  illiutrations  of  the  text  are  cited:  An  association  incorpo- 
TBted  to  resist  the  enforcement  of  the  law;  Detroit  Scheutzen  Band  v.  Agita- 
tions Yerein,  44  Mich.  318;  0  N.  W.  675;  to  aid  a  rebellion  against  the  gorem- 
ment,  Ohioora  Company  ▼.  Crews,  6  S.  Car.  248;  to  violate  any  constitutional 
pnMbition  or  statute  of  the  state,  St.  Louis,  etc.,  Assn.  v.  Hennessey,  11  Mo. 
App.  556.  But  see  Importing,  etc.,  Co.  t.  Locke,  50  Ala.  882;  United  States  ▼. 
Insurance  Companies,  22  Wall.  90,  and  the  two  following  sections.  Where  in- 
diTiduals  owning  a  grant  from  the  Mexican  government  of  lottery  franchises 
and  privileges  organized  a  corporation  under  the  public  improvement  law  of 
Louisiana  for  the  avowed  purpose  of  constructing  and  developing  various  public 
improvements  in  Mexico,  but  for  the  real  purpose  of  canning  on  a  lottery  in  that 
republic,  and  fixed  the  capital  stock  at  $1,000,000,  all  of  which  was  issued  as 
fuDy  paid  up  stock  to  subscribers  who  paid  nothing  therefor,  it  was  held  that  as 
by  the  constitution  of  Louisiana  the  lottery  business  is  prohibited,  unless  the 
privilege  is  granted  by  the  state,  as  is  also  the  issue  of  paid  up  stock  without 
any  payment  in  fact  being  made,  the  subscribers  to  the  original  stock  acquired 
no  interests  which  a  court  would  protect.    Lewame  v.  Meyer,  88  Fed.  Rep.  01. 

'Weinman  v.  Wilkinsburg,  etc.,  Ry.  Co.,  118  Pa.  192;  12  A.  288,  estoppel  of 
directors  to  deny  constitutionality  of  act  under  which  corporation  organized; 
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able  on  behalf  of  the  state.*  Transfers  of  property, 
real  or  personal,  by  and  to  a  corporation,  stand  upon 
the  same  footing  as  other  transactions.  Neither  party 
can  avoid  them  on  the  ground  that  the  corporation  was 


(Granger's  Bus.  Ass'n  v.  Clark,  67  Cal.  634;  8  P.  44o;  Fresno  Canal,  etc.,  Co.  v. 
Warner,  72  Cal.  ^9;  14 P.  37;  Wente  v.  Lowe,  (Pa.) 3  A.  87o;  Stout  v.  Zulick,  48 
N.  J.  L.  599;  7  A.  362;  Minn.  Gas.  etc.  Co.  v.  Denslov  (Minu.),  48  N.  W.  771; 
holding  that  persons  who  have  dealt  with  defaeto  corporations  cannot  deny  their 
corporate  capacity  for  the  purpose  of  holding  shareholders  to  individual  lia- 
bility as  partners;  also  that  the  principle  applies  as  well  to  corporations  formed 
under  general  laws  as  to  those  formed  under  a  special  charter;  Mann  v.  Wil- 
liams, 143  Mass.  904;  9N.  B.  807;  Independent  Order,  etc.,  v.  Paine,  122 Dl.  625; 
14  N.  E.  42;  purchase  of  shares;  Hamilton  v.  McLaughlin,  145  Mass.  20;  12 
N.  E.  424;  acoeptanceof  mortgage  duly  signed  by  officers  of  defaeto  corporation ; 
Marshall  Foundry  Co.  v.  KiUian,  99  N.  C.  501;  6  S.  E.  680;  participation  in 
organization  and  acting  as  president;  Williams  v.  Stevens  Pt.  Lumber  Co.,  72 
Wis.  487;  40  N.  W.  154;  estoppel  of  corporation  to  allege  its  lack  of  organiza- 
tion at  time  of  purchase;  Corey  v.  Morrill  (Vt.),  17  A.  840;  Demorest  v.  Flack,  11 
N.  T.  S.  aS;  to  same  effect;  Si.  Paul  Land  Co.  v.  Dayton,  42  Minn.  73;  43  N. 
W.  782;  Com.  Bk.  v.  Pfeiffer,  lOS  X.  Y.  R.  S.  (S.  Y.) 242;  15  N.  K  811;  ScheoAer 
V.  Gr.  L.  A.  A  N.  W.  (Minn.)  47  X.  W.  79i);  Beekman  v.  Hudson  River,  etc,  Ry. 
Co.,  35  F.  3;  estoppel  of  railroad  company  mortgagee  from  denying  source  of  title; 
Bates  V.  Wilson,  14  Colo.  140;  24  P.  99,  estoppel  of  director;  Yanneman  v. 
Young  (K.  J.),  20  A.  53;  Stout  v.  Zulick,  supra,  estoppel  of  parties  seeking  to  hold 
incorporators  as  partners  when  they  have  acted  in  good  faith;  People  v.  Board 
of  Trustees  111,  111.  171 ;  principle  applied  in  tnandamoM  proceeding.    A  corpora^! 
tion  bringing  suit  in  a  Justice^s  court  is  not  on  appeal  bound  to  prove  its  corpo- 
rate existence  in  the  appellate  court  if  no  objection  was  made  by  the  defendant 
to  its  failure  to  do  so  on  the  trial  in  the  court  below.    State  v.  N.  Y.  A  N.  J. 
Tel.  Co.,  51 N.  J.  L.  83;  16.  A.  188.  A  corporation  continuing  to  act  as  sooh  after 
the  expiration  of  the  period  of  existence  fixed  In  its  articles  held  to  be  a  d&facio 
corporation  to  the  extent  of  estopping  one  who  had  dealt  with  it  as  such;  also 
that  one  who  had  taken  part  in  its  organization  and  acted  as  an  officer  and 
agent  could  not  treat  it  as  a  copartnership  and  compel  his  fellow  oorporaiocs 
to  account  to  him  on  that  basis.    Bushnell  v.  Ont  Ice  Mach.  Co.  (III.  May,  1891), 
27  N.  E.  596. 

1  ^wland  V.  Meader  Furniture  Co.,  38  Ohio  St  270;  Gaff  ▼.  Flasher,  88 
Ohio  St.  107, 115,  453;  St.  LouU  <fe  S.  C.  <fe  M.  Co.  v.  Sandoval  C.  A  M.  Co., 
Ill  II.  32;  North  v.  State,  107  Ind.  356;  8  N.  E.  150;  Peoi^e  v.  Board  of  Tftw- 
tees.  111  m.  171;  Corey  v.  Morrill,  61  Yt.  508;  17  A.  840;  Pahner  v.  Lawr«aoe, 
8  Sandf.  161;  McFarlan  v.  Triton  Ins.  Co.,  4  Denio  (N.  Y.)  392;  West  Wlii«ted 
Savings  Bank  v.  Ford,  27  Conn.  282;  Town  of  Searcy  v.  YameU,  47  Ark.  W^\ 
1  S.  W.  319;  Cravens  v.  Eagle  Mills  Co.,  120;  Ind.  6;  21  N.  E.  Rep.  961;  Sehool 
Dist.  No.  61  V.  CoUlns,  (Dak.)  41  N.  W.  Rep.  464;  McCoid  ft  Nave  Mer.  Go.  v. 
Glen,  (Utah)  21  Pac.  Rep.  500;  Winget  v.  Quincy  Building  ft  Homestead  Asft'a, 
128  ni.  67;  21  N.  £.  12;  Booske  v.  Gulf  Ice  Co.,  24  Fla.  560;  5  So.  847;  Mc- 
Donnell v.  Ak.  Gold  L.  Ins.  Co.,  85  Ala.  401;  5  So.  Rep.  126;  Nat.  Cool 
Bank  v.  MeDonn^  (Ala.),  9  So.  149;  Dorgan  v.  Same,  Id. ;  Bush  v.  Saae,  U.; 
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not  formed  under  authority  of  law.^  In  suits  against 
shareholders  to  enforce  their  liability  on  their  subscrip- 
tion after  insolvency,  they  will  not  be  allowed  to  deny 
the  validity  either  of  their  contracts  of  membership  in 
the  de  facto  corporation,  or  the  contract  between  the 
latter  and  the  creditor.* 


McMillan  v.  Same,  Id.;  Worcester  Institution  v.  Harding,  11  Gush.  285;  New- 
burg  I'etroleum  Co.  v.  Weare,  27  Ohio  8t.  :#54;  Jones  v.  Kokomo  Building 
Ass'n,  77  Ind.  ^0;  Alexander  v.  ToUeston  Club,  110  111.  C5;  City  of  St.  Louis  v. 
Shields,  62  Mo.  247;  Grant  v.  Henry  Clay  Coal  Co.,  80  Pa.  St.  208, 218;  Butchers, 
etc..  Bank  v.  McDonald,  130  Mass.  264;  Town  Hall  Ass'n  v.  Chester,  55  Cal.  08; 
Golden  Gate  M.  ^  M.  Co.  v.  Joshua  Hendry  M.  M.,  82  Cal.  184;  23  P.  45.  Prin- 
ciple of  text  applied  to  maker  of  promissory  note.  Oregonian  Ry.  Co.  v.  Oregon 
Ry.  (k>..  etc,  22  Fed.  Rep.  245, 249;  s.  c.  23  Fed.  Rep.  232;  Heaston  v.  Cincinnati, 
etc,  R.  R.  Co.,  Id  Ind.  279.  The  rule  applies  as  well  to  municipal  as  to  private 
corporations.  Douglass  Coimty  v.  Balles,  94  U.  S.  104;  County  of  Leaven- 
worth ▼.  Barnes,  94  U.  S.  70;  Camp  v.  Byrne,  41  Mo.  525;  Smith  v.  County  of 
Clark,  54  Mo.  58;  Goodrich  v.  Reynolds,  31  111.  490;  Mitchell  v.  Deeds,  49  111. 
417.  Applies  to  suits  generally  upon  contracts  with  corporations  de  facto. 
Imboden  v.  Etowah,  etc.  Mining  Co.,  70  Ga.  80.  To  de  facto  corporations  as 
well  as  to  parties  dealing  with  them.  Caller  v.  Town  of  Cameron,  3  Dill.  198; 
Ulackbum  v.  Selma,  etc.,  R.  R.  Co.,  2  Flipp.  525;  Racine,  etc.,  R.  R.  Co.  v. 
Farmers*  L.  <fe  T.  Co.,  49  111.  346;  Dooley  v.  Cheshire  Glass  Co.,  15  Gray,  494; 
Empire  Manuf.  Co.  v.  Stuart,  46  Mich.  482;  9  N.  W.  527;  Snlder's  Sons  Co. 
▼.  Troy,  (Ala.)  8  So.  658;  Cory  v.  Lee,  Id.  694;  Stone  v.  Berkshire,  etc.,  Soc, 
14  Vt.  86;  Rush  t.  Halcyon  Steamboat  Co.,  84  X.  Car.  702;  Reynolds  v.  Meyers, 
51  Vt.  444.    Contra,  Boyce  v.  Towsontown  Station,  etc.,  Chiu*ch,  46  Md.  359. 

1  Cowell  ▼.  Springs,  Co.,  100  U.  S.  55,  60;  Broadwell  v.  Merritt  (Mo.),  1  S. 
W.  855;  Same  t.  Weller,  Id.  857;  Smithy.  Sheeley,  12  Wall.  358;  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466;  2S.  Ct.  267;  Sword  v.  Wickersham,  29  Kans. 
746;  City  of  Denver  ▼.  Mullen,  7  Col.  345;  3  P.  693;  Cahall  v.  Citizens'  Mut. 
Building  Ass'n,  61  Ala.  232;  Baker  r.  Neff,  73  Ind.  68;  Thompson  v.  Candor, 
60  m.  244;  Snyder  y.  Studebaker,  19  Ind.  462,  overruling  Harriman  v.  Southam, 
16  Ind.  190;  Case  y.  Benedict,  9  Cush.  540;  but  see  Doyle  v.  Mizner,  42  Mich. 
3U2;  3  X.  W.  968;  Dooley  v.  Wolcott,  4  Allen,  406;  Moigan  v.  Donaron,  58  Ala. 
255;  Carey  y.  Cincinnati,  etc.,  R.  R.  Co.,  5  Iowa,  3.58;  Nutting  y.  HUl,  71  Ga. 
557.  A  creditor  of  a  de  facto  corporation  who  had  obtained  a  preference  in  the 
distribution  of  its  assets  was  not  permitted  to  deny  its  legal  incorporation  in  a 
suit  by  a  receiver  to  recover  the  undue  proportion  after  inaolyency.  Rafferty  v. 
Bank  of  Jersey  City,  33  K.  J.  Law  368. 

^  Walworth  v.  Brackett,  98  Mass.  98;  Bon  Aqua  Imp.  Co.  v.  Standard  F. 
Ins.  Co.  fW.  Va.),  12  S.  E.  771;  Frost  v.  Walker,  60  Me.  468;  Hager  v.  Cleve- 
land, 96  Md.  476;  Wheelock  v.  Eost,  77  111.  296;  Automatic,  etc.,  Co.  v.  N.  A. 
PhoiL  Co.,45  F.  1;  Aultman  v.  Waddle,  40  Kan.  W>\  19  P.  730;  National 
Gmb.  Bftnk  y.  McDonnell  (Ala.),  9  So.  149;  Dorgan  v.  Same,  Id. ;  Bush  v.  Same, 
Id.;  ICeMillanV.  Same,  Id.;  McHose  v.  \Vheeler,  45  Pa.  St.  32,  41;  Minn.  Gas 
IJI^  JBeoBomixer  Co.  v.  Denslow,  (Minn.)  48  X.  W.  771;  Holyoke  Bank  v. 
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§  58.  Acts  of  acqaiescence  mast  be  shown. — Esttoppelin 
the  case  of  members  seeking  to  deny  liability  to  the 
corporation  can  only,  be  predicated  upon  some  act  or 
acts  of  acquiescence.^  Aparty  may  be  estopped  by  act- 
ing as  a  director,*  by  paying  calls,'  attending  meetings  of 
stockholders,^  by  any  other  act  indicating  an  acquies- 
cence in  the  validity  of  his  subscription.  In  such  cases 
he  cannot  set  up  as  a  defense  that  a  charter  has  been 
granted  upon  a  condition  precedent  which  has  not 
been  performed  where  the  incorporators  are  found  in 
the  quiet  possession  and  exercise  of  corporate  rights 
and  privileges,*  or  that  the  corporation  had  forfeited 


Goodman  Paper  Co.,  0  Gush.  576;  Beck  v.  Henderson,  70  Ga.  760;  Central 
Agricultural,  etc.,  Ass'n  v.  Alabama,  etc.,  Ins.  Co.,  70  Ala.  120;  Gaff  v. 
Flesher,  33  Ohio  St.  107.  See  Utley  v.  Union  Tool  Co.,  11  Gray  130;  Keyser  v. 
Hitz,  2  Mackay  (I>.  C.).473.  Where  a  subscription  is  made  to  the  capital  stock 
of  a  corporation  in  view  of  and  for  the  purpose  of  a  subsequent  oiganizatlon, 
which  is  actually  had,  and  the  subscriber  pays  in  full  for  one  share,  and  trans- 
fers other  shares,  he  thereby  recognizes  and  affirms  his  contract  of  subscription, 
and,  upon  a  bill  being  filed  by  a  creditor  of  the  corporation,  alleging  its  insol- 
vency, and  asking  for  the  payment  of  the  unpaid  capital  stock,  such  subscriber 
cannot  set  up  as  a  defense  that  the  corporation  was  not  in  existence  at  the  time 
the  contract  of  subscription  was  executed.     Beirs  Appeal,  115  Pa.  88;  8  A.  177. 

1  In  Swortout  v.  Mich.  Air  Line  R  R.  Co.,  28  Mich.  380,  the  Court  say:— 
*' Where  there  is  a  corporation  defacto^  with  no  want  of  legislative  power  to  its 
due  and  legal  existence;  where  it  is  proceeding  in  the  performance  of  corporate 
functions,  and  the  public  are  dealing  with  it  on  the  supposition  that  it  is  what 
it  professes  to  be;  and  the  questions  suggested  are  only  whether  there  has  been 
exact  regularity  and  strict  compliance  with  the  provisions  of  the  law  relating  to 
incorporations, ~it  is  plainly  a  dictate  alike  of  justice  and  of  public  policy,  that, 
in  controversy  between  the  de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or  otherwise,  such  questions 
should  not  be  suffered  to  be  raised.^' 

2  Home  Stock  Ins.  Co.  v.  Sherwood,  72  Mo.  460;  Stoops  v.  Greenbuigh, 
etc.,  Co.,  10  Ind.  47;  Danbnry  &  N.  R.  R.  Co.  v.  Wilson,  22  Conn.  435;  Evans- 
ville,  etc.,  Co.  v.  Evansville,  lo  Ind.  395;  Meadow  v.  Gray,  30  Me.  547;  Eisha- 
coquillas,  etc.,  Co.  v.  McConahy,  16  S.  &  R.  140. 

«  Central  P.  R.  Co.  v.  Clements,  10  Mo.  359;  Maltby  v.  Northwestern  Va. 
R.  Co.,  16  Md.  422;  InterinounUin  Pub.  Co.  v.  Jack,  5  Mont.  568;  6  P.  20. 

*  Kansas  City  Hotel  Co.  v.  Hunt,  57  Mo.  126. 

*  Tar  River  Nav.  Co.  v.  NTeal,  '\  Hawks  (N.  C.)  520;  see  also  Wilmington 
C.  A  R  R.  R.  Co.  v.  Tliompson.  7  Jones'  L.  (N.  C.)  ;iS7;  BroAnrille  *  G.  T. 
Co.  V.  McCarty,  8  Ind.  392;  liushiiell  v.  Con.  JerMach.  Co.  (HI.),  27  N.  E.  5  09. 
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its  charter  for  misuser  and  non-user/  After  such 
acquiescence,  it  was  held  no  defence  that  no  certificate 
wasfiled^^or  that  the  incorporation  was  obtained  by  false 
representations  to  Parliament,*  or  that  only  three  of 
the  five  required  had  signed  the  certificate,^  or  that  the 
corporation  was  organized  on  a  fourteen  days'  notice, 
fifteen  days'  notice  being  required.^  It  seems  to  be 
well  settled  that  a  subscriber  cannot  set  up  that  the 
charter*  or  the  statute  creating  the  corporation  was 
unconstitutional ;  ^  though  in  a  late  case  a  contrary 
view  is  taken.* 

§  69«  Where  not  estopped. — ^But  where  the  contract  of 
subscription  was  made  previous  to  and  in  anticipation 
of  incorporation,  subsequent  acts  of  acquiescence  in 
the  mode  of  incorporation  do  not  estop  the  party  from 
setting  up  the  non -incorporation.  The  defect  is  a  good 
defense  to  the  action  on  a  subscription  so  made.^    Nor 

1  Central  A.  &  M.  Ass'ii  v.  Alabama  6.  L.  Ins.  Co.,  70  Ala.  120.  In  this 
case  the  Conrt  say: — **  Whoever  contracts  with  a  corporation  having  a  de  facto 
existence,  the  reputation  of  a  legal  corporation  in  the  actual  exercise  of  corpo- 
rate powers  and  franchises,  is  estopped  from  denying  the  legality  of  the  existence 
of  the  corporation,  or  inquiring  into  irregularities  attending  its  formation,  to 
defeat  the  contract,  or  to  avoid  the  liability  he  has  voluntarily  and  deliberately 
incurred.**  See  Appleton  Mut.  Fire  Ins.  Co.  v.  Jesser,  87  Mass.  446;  McCarty 
V.  Lavasche,  89  Ul.  270. 

<  Tarball  ▼.  Page,  24  111.  48.  See  also  Wallworth  v.  Brackett,  08  Mass.  98; 
Hanover  J.  &  S.  K.  R.  Co.  v.  Haldeman,  82  Pa.  St.  S6;  Rowland  v.  Meader 
Punitiue  Co.,  38  O.  St.  209;  Central  A.  A  M.  Ass'n  v.  Alabama  G.  L.  Ins.  Oo.^ 
70  Ala.  120. 

«  Crawford  R.  R.  R.  Co.  v.  Lacey,  3  Y.  &  J.  80. 

«  Monroe  y.  Fort  W.  J.  <&  S.  R.  R.  Co.,  28  Mich.  272. 

>  Ossipee,  etc.,  Co.  v.  Canney,  54  N.  H.  295. 

•  Dows  V.  Kapler,  91  Dl.  44. 

^  SL  Louis  Ass'n  v.  Hennessey,  11  Mo.  App.  555;  Slocum  v.  Prov.  S.  A  G. 
P.  Co.,  10  R.  I.  112;  McHose  v.  Wheeler,  45  Pa.  St.  32;  Tarbell  v.  Page,  24 
01.48. 

«  Eaton  V.  Walker,  76  Mich.  579;  42  N.  W.  688. 

*Schlo68  V.  Mont.  Tr.  Co.,  87  Ala.  411;  Taggart  v.  Western  Maryland  R. 
R.  Co.,  24  Md.  563.  See  also  Dorris  v.  Sweeney,  60  N.  Y.  463;  Rlckoflf  v.  Browne 
B.  S.  S.  M.  Co.,  68  Ind.  388;  Indianapolis  F.  and  Mln.  Co.  v.  Herkimer,  46  Ind. 
142;  Kelaon  v.  BUkey,  47  Ind.  38;  Mclntire  v.  McLane  D.  Ass»n,  40  Ind.  104; 
Richmond  Factory  Ass'n  v.  Clarke,  61  Me.  351;  Reed  v.  Richmond  St.  R.  R. 
Co.,  50  Ind.  842. 
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does  the  principle  of  estoppel  apply  to  prevent  a 
subscriber  from  denying  that  a  consolidated  company 
which  succeeds  his  own  was  legally  incorporated  ;*  nor 
where  at  the  time  of  signing  the  articles  the  names 
of  the  directors  had  not  been  inserted  ;  ^  or  to  a  case 
where  there  is  a  total  non-user  of  the  corporate  fran- 
chise ; '  nor  where  the  time  within  which  work  should 
have  been  commenced  has  expired.^ 


1  Mansfield,  etc.,  B.  Co.  y.  Stont,  26  O.  St.  241;  Brown  y.  Dibble,  65  Mich. 
529;  82  N.  W.  Sep.  666. 

^  Datchess  C.  C.  d;  R.  R.  Co.  y.  MabbeU,  58  N.  Y.  397;  Cayuga  Lake  R. 
R.  Co.  y.  Kyle,  64  N.  Y.  185;  Phoenix  Warehousing  Co.  y.  Badger,  67  N.  Y. 
518. 

*  Buggies  y.  Brock,  6  Hun,  164;  Meed  y.  Eoeler,  24  Barb.  20;  Abbott  y. 
AspinwaU,  26  Barb.  202;  McFarlan  y.  Triton,  4  Denio,  992;  Ohilds  y.  Smith,  46 
NT.  Y.  84. 

4  MoGully  y.  Pittsbura^  A  C.  B.  B.  Co.,  82  Pa.  St.  25. 
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CHAPTER  IV. 

P0WEB8  DERIVED  FROM  CHARTER  AND  COHSTRUOTIOH  OV 

SAME — IN  GENERAL. 

f  60.  Constniction  of  language  of  charters. 

(U.  Grant  construed  as  if  made  to  an  individual. 

02.  Specified  powers. 

63.  Incidental  powers. 

64.  Of  corporations  performing  public  duties. 

66.  No  incidental  power  to  become  accommodation  indorser. 

66.  Or  shareholder  in  another  corporation. 

67.  The  incidental  power  must  be  necessary. 

68.  Grants  when  permissive  and  when  imperative. 

60.  Construction  of  exemptions  and  special  privileges. 

10.  Construction  affected  by  public  interest  in  the  grant. 

71.  Right  to  an  exclusive  monopoly  never  implied. 

72.  Inconsistent  and  ambiguous  provisions  in  charter. 

73.  A  distinction  based  on  public  policy. 

74.  When  authority  will  be  presumed. 

75.  Less  liberal  construction  than  formerly. 

§  60«  Constmetion  of  language  of  charters. — When  a 
charter  is  granted  to  or  articles  of  incorporation  ex- 
ecnted  by  persons,  its  terms  are  those  of  a  contract 
between  the  incorporators  and  the  state  which  is  con- 
strued according  to  its  spirit  and  intent  as  other  con- 
tracts. The  general  rule  is  that  the  powers  of  corpo- 
rations organized  under  statutes  are  such,  and  such 
only  as  those  statutes  confer.  That  which  is  fairly 
implied   is  as  much  granted  as  what  is   expressed.^ 


1  A  corporation  may  sell  any  or  all  its  property  in  the  absence  of  a  prohibi- 
tion in  its  charter,  and  if  it  acts  in  accordance  with  the  duly  expressed  will  of  its 
stockholders.  I.«eather8  v.  Janney,  41  La.  Ann.  1120.  May  borrow  money  to 
pMy  a  debt  previously  contracted;  and  such  transaction  is  not  an  increase  of  in- 
debtedness within  constitutional  prohibition  against  increasing  indebtednesa. 
Powell  v.  Blair,  7  Pa.  Co.  Ct.  R.  492.    May  receive  its  own  capital  stock  from  a 
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But  subject  to  this  implication  the  general  rules  of 
<5onstruction  applicable  to  all  statutes  govern  those 
<^reating  corporations.  All  legal  provisions  relate  to 
the  corporation  as  a  whole,  and  not  to  the  individuals 
composing  it.^  An  act  of  the  legislature  giving  a 
corporation  power  to  extend  its  operations  does  not 


stockholder  and  pay  therefor  with  honda  of  another  corporation  with  which  he 
had  originally  purchased  the  stock.  Bollina  ▼.  Shaver  W.  it  C.  Ca,  80  la. 
^80;  45  N.  W.  1087.  See  also  County  Ct.  v.  B.  d;  O.  R.  Co.,  35  F.  101;  Roches- 
ter H.  d;  L.  Co.  In  re  110  N.  Y.  119;  17  N.  E.  678.  One  mining  oorpwatioii 
may  contract  with  another  for  common  benefit  and  advance  money  to  the  latter 
for  conatmction  of  drains.  Sutro  T.  Co.  v.  Seg.  B.  Min.  Co.,  10  Nev.  121;  7  P. 
271.  May  buy  off  competition  where  it  does  not  create  a  monopoly.  Leslie  t. 
Lorillard  (N.  Y.),  18  N.  K  363.  May  make  negotiable  paper.  Fifth  Ward  Sav. 
Bank  v.  First  Nat.  Bank,  48  N.  J.  L.  513;  7  A.  318;  Nat.  Bank  v.  Young,  41 
N.  J.  £q.  531 ;  7  A.  488.  May,  when  chartered  for  the  purpose  of  manufacturing, 
4iisposing  of,  and  dealing  in  engines,  boilers,  etc.,  make  valid  contracts  of  sale, 
not  only  in  the  state  by  which  it  was  incorporated,  but  in  all  other  states  where 
the  sale  is  not  prohibited  by  local  laws.  Hall  v.  Tanner  A  De  Laney  Engine  Co. 
<Ala.),  8  So.  348.  Railroad  companies  may  contract  for  shipping  room  in  a  ves- 
sel.   Norfolk  4fc  W.  R.  Co.  v.  Shippers,  Comp.  Co.,  83  Va.  272;  2  S.  K  139. 

Railroad  company  eannot  guarantee  profit  on  stock  of  another  company  as  an 
inducement  to  purchase  of  its  own  stock.  Memphis  G.  A  £.  Co.  v.  Memphis 
A  C.  R.  Co.  (Tenn.),  6  S.  W.  52.  A  transfer  company  cannot  become  guarantor 
of  the  credit  of  a  third  party  in  a  matter  in  no  way  connected  with  its  business. 
Lucas  V.  White  Line  Tr.  Co.,  70  la.  541;  30  N.  W  771.  Corporation  given  a 
lien  on  shares  of  stockholders  to  secure  indebtedness  does  not  authorise  the 
making  a  loan  to  such  stockholder.  Webster  v.  Howe  Mach.  Co.,  54  Conn. 
394;  8  A.  482.  Articles  of  incorporation  which  declare  an  intention  to  create 
a  company  *'  for  the  purpose  of  locating,  building,  owning,  and  m&intaining  a 
union  depot  for  railroads/'  in  a  certain  city,  and  for  the  location,  building,  own- 
ing, and  maintaining  as  many  different  lines  of  railroad  from  said  depot  to  the 
•exterior  boundaries  of  *'  said  city  *'  as  may  be  necessary  for  the  "  accommodation 
and  use  of  the  different  railroad  companies  maldng  said  city  a  point  of  delivery 
for  freight  and  passengers,'*  held  not  to  indicate  an  attempt  to  create  an  ordi- 
nary railroad  company,  under  section  333  et  8eq.  Gren.  St.  Colo.  People  v. 
Cheeseman,  7  Colo.  376;  3  P.  716. 

A  corporation  can  make  no  contracts  and  do  no  acts,  either  within  or  with- 
out the  state  which  creates  It,  except  such  as  are  authorized  by  its  charter. 
Ewing  V.  Toledo  Savings  Bank,  43  Ohio,  31;  IN.  E.  138. 

1  Atty.-Gen.  v.  Bank  of  Newbem,  1  Dev.  A  Batt.  Eq.  216.  A  corporation  em- 
powered by  its  charter  to  **  accept  and  execute  all  such  trusts  of  every  deserip- 
tlon  as  may  be  committed  to  it  by  any  person  or  persons  whatsoever,  or  any  cor- 
poration, as  may  be  committed  or  transferred  to  them,  by  order  of  the  supreme 
court,  or  by  a  surrogate,  or  by  any  of  the  courts  of  record,''  has  power  toaooept 
an  appointment  by  the  supreme  court  of  its  state  to  act  as  committee  of  the 
estate  of  one  adjudged  an  habitual  drunkard.    Glaser  v.  Priest,  29  Mo.  App.  1. 
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change  its  character  or  attributes,  and  therefore  is  not 
a  new  franchise.^ 

Every  portion  of  the  statute  should  be  considered 
in  connection  with  the  nature  of  the  objects  for  which 
the  corporation  is   created  and  public  convenience.^ 


}  State  T.  Society,  etc.,  (N.  J.)  5  A.  724. 

*  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St.  S9.  Where  the  charter  of  a  oorporation 
aathoiised  it  to  borrow  money  *'  not  exceeding  one  half  of  the  par  value  of  the  cap- 
ital stock,"  it  was  held  that  it  could  only  borrow  to  the  extent  of  one  half  of  the 
capital  actually  paid  in  on  subscriptions,  although  subscriptions  had  been  made 
for  the  fall  amount  of  its  capital  stock.  Lehigh  Ave.  R.  B.  Go.  App.,  129  Pa.  St. 
•106;  5  L.  R.  An.  867.  The  same  rule  applies  in  paying  dividends  to  stockholders 
and  of  regulating  the  amount  of  taxes  due  to  municipalities  having  the  power  to 
tax,  and  in  all  these  cases  the  amotmt  of  stock  actually  paid  is  the  capital  stock 
of  the  company.  Citizens*  Pass.  R.  R.  Co.  v.  Phil,  40  Pa.  St.  251;  Second,  etc.,  R. 
R.  Co.  V.  Phil.,  51  Pa.  St.  466;  Phil.  v.  Ridge  Ave.,  etc.,  R.  R.  Co.,  102 Pa.  St.  190. 
A  charter  authorising  a  railroad  company  to  use  steam  as  its  motive  power,  and 
to  carry  freight  and  passengers,  authorizes  the  construction  and  use  of  the  ap- 
pliances ordinarily  used  for  those  purposes,  though  no  express  power  is  given  to 
use  locomotive  engines  or  the  heavy  freight  and  passenger  cars  commonly  used 
to  carry  freight  and  passengers,  or  to  use  the  **T''  rails  in  common  use  on 
steam  railroads.  App.  of  Burrough  of  Millvale  (Burrough  of  Millvale  v.  Ever- 
green Ry.  Co.,  131  Pa.  St.  1;  18  A.  99:);  25  W.  N.  C.  142.)  Theprovisions  in  the 
charter  of  a  street  railroad  company,  authorizing  it  to  construct  and  maintain 
its  tracks  *'upon  and  over  such  streets*'  in  the  city,  ''except  in*'  certain  of 
the  streets  therein  mentioned,  "  as  shall  from  time  to  time  be  fixed  and  deter- 
mined  by  the  city  council,"  are  not  to  be  construed  to  prevent  the  company 
from  la3^ng  its  tracks  "  across  "  one  of  the  excepted  streets.  State  v.  Newport 
St.  Ry.  Co.  (R.  I.),  18  A.  161.  The  fact  that  the  company  had  previously  laid 
a  track  across  one  of  the  excepted  streets  without  hindrance,  in  order  to  reach  a 
wharf,  upon  which  they  were  authorized  to  run  their  cars,  confirms  the  inference 
that  such  a  power  was  not  excluded  by  the  charter.  Id.  See  City  of  Concord 
V.  Concord  Horse  R.  R.  (S.  H. ),  18  A.  87;  City  of  Elmira  v.  Maple  Ave. 
R.  Co.,  61  Hun,  636;  4K.  Y.  S.  943;  Canal,  etc.,  St.  Ry.  Co.  v.  New  Orleans  39  La. 
An.  709.  Rev.  St.  ni.,  c.  :>2,  sec.  5,  which  authorizes  corporations  to  exercise 
all  powers  necessary  to  carry  into  effect  the  objects  for  which  they  are  formed, 
does  not  empower  a  gas  company,  incorporated  for  the  purpose  of  supplying  gas 
to  towns,  to  lay  pipes  in  the  streets  of  the  town,  whose  charter  gives  the  town 
authorities  power  to  control  and  regulate  its  streets,  without  consent  of  the  town. 
Chicago  Municipal  Gas-Light  «fe  Fuel  Co.  v.  Town  of  Lake,  130  111.,  42;  22  N. 
E.  616.  See  People  v.  Newton,  1 12  N.  Y.  390;  19  N.  E.  831,  holding  that  neither 
the  charter  nor  a  general  law  gave  a  horse  car  company  authority  to  excavate, 
amend  and  change  the  motive  power  to  a  subterranean  cable  without  the  con- 
sent of  the  city  council.  A  literary  corporation  having  power  to  contract  and 
buy  and  sell  real  and  personal  property  for  the  purpose  of  **  sustaining  and  carry- 
ing on  said  institution  of  learning,  and  not  otherwise,"  has  power  to  make  a 
contract  donating  money  to  a  railroad  company  to  aid  in  constructing  its  road. 
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The  public  necessity  for  the  act  is  of  importance  in 
determining  the  intention  of  the  legislature,  in  author- 
izing the  formation  of  a  corporation.  If,  however,  the 
cause  or  object  of  the  statute  is  not  apparent  or  as- 
certainable, the  intention  may  be  gathered  from  other 
circumstances.  Whatever  is  within  the  intention  is 
within  the  statute,  though  not  within  the  letter,  and 
what  is  clearly  not  intended  is  not  within  the  statute, 
though  within  its  letter.^ 

§  61.  Grant  constmed  as  if  made  to  an  lndi?idnal. — 

Whatever  incidents  would  attach  to  the  performance 
of  a  duty  or  the  exercise  of  a  privilege  by  an  individ- 
ual under  like  circumstances,  are  within  the  spirit 
of  the  act  and  follow  the  grant  of  powers  to  a  corpora- 
tion.2  Being  a  mere  creature  of  law,  it  possesses 
only  those  powers  which  are  given  to  it  by  its  charter. 


where  the  road  will  he  of  henefit  to  the  association  in  giying  a  means  of  access 
for  persons  and  supplies,  and  for  shipping  the  produce  of  its  land.  Louisville 
(fc  N.  R.  Co.  y.  Literary  Society  of  St.  Rosie  (Ey.),  15  S.  W.  1065.  National 
hanks  are  prohihited  making  loans  on  real  estate;  but  under  Rev.  St.  IT.  S.,  sec. 

5137,  a  national  bank  **may  purchase,  hold,  and  convey  real  estate 

mortgaged  to  it  in  good  faith  by  way  of  security  for  debts,  previously  con- 
tracted.*^ It  was  held,  that  a  mortgage  given  to  such  a  bank  by  way  of  security 
for  an  indebtedness  previously  contracted,  and  evidenced  by  new  notes  of  the 
mortgagor,  was  valid.  Farmers  <&  Merchants'  Nat.  Bank  v.  Wallace,  45  Ohio 
St.  152;  12  N.  £.  439. 

1  People  V.  Utica  Ins.  Co.,  15  Johns.  358.  In  Civil  Code,  Cal.,  §4d8,  requhing 
street  railway  tracks  to  be  placed  ^*  as  nearly  as  possible  *'  in  the  middle  of  the 
street,  the  words  *'  as  nearly  as  possible  '*  are  equivalent  to  ^'  as  nearly  as  prac- 
ticable." Finch  V.  Riverside  &  A.  Ry.  Co.  (Cal.),  25  P.  765.  Act  Pa.  May  14, 
1839,  provides  that  a  company  may  be  formed  for  the  purpose  of  constructing  a 
street  railway  for  public  use  in  the  conveyance  of  passengers  by  any  other  power 
than  locomotives.  It  was  held,  that  this  grants,  by  implication,  to  the  com- 
pany so  formed,  power  to  construct  and  operate  an  electric  railway.  Lockhart 
V.  Craig  St.  Ry.  Co.  (Pa.),  21  A.  26. 

•  Hood  V.  N.  Y.  &  N.  H.  R.  R.  Co.,  22  Conn.  1.  A  corporation  whose  object 
is  to  mine  limestone  and  to  manufacture  and  sell  lime  cannot  purchase  goods  to 
be  resold  except  to  carry  on  a  supply  store  or  otherwise  aid  in  its  principal  busi- 
ness. Chewacla  Lime  Works  V.  Dismukes,  87  Ala.  344;6So.  122.  But  It  is  not 
ultra  vires  for  a  trading  corporation  to  lend  money  to  one  dealing  with  it  to  en- 
able him  to  carry  on  the  transactions.  Holmes,  etc.,  Co.  v.  Wlllard,  53  Hun, 
629;  5  N.  Y.  S.  610. 
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either  expressly  or  by  implication,  as  necessary  and 
incidental  to  a  due  performance  of  its  duties,  the  ex- 
ercise of  its  privileges  and  furtherance  of  the  objects 
of  its  creation.*  The  enumeration  of  powers  in  a 
charter  confers  those  and  what  are  fairly  implied  ;  but 
such  enumeration  of  powers  excludes  all  others  than 
those  that  are  included  upon  a  fair  and  reasonable 
construction.* 

§  62.  Speeifled  powers. — If  chartered  to  build  a  bridge 
it  may  contract  debts  for  necessary  labor,  land,  and 
material,  or  may  borrow  money  with  which  to  pay  for 
ttiem  ;  and  as  evidence  of  such  indebtedness  it  may 


I  Huntington  v.  Nat.  Sav.  Bank,  96  U.  S.  388;  Beatty  v.  Enowles,  4  Pet. 
152;  Nat.  Park  Bank  v.  Gennan  Warehousing  Co.  (N.  Y.),  5  L.  R.  An.  678;  Che- 
wacla  Lime  Wks.  v.  Dismukes,  87  Ala.  344;  6  So.  22.  Alexander  v.  CauldweU, 
83  N.  Y.  480;  SberwQod  v.  AIvls,  88  Ala.  115;  3  So.  307.  Runyan  v.  Koeter,  14 
Pet.  122;  RoBsell  v.  Tapping,  5  McLean  194;  Montgomery  v.  Mont.  9l  W.  R. 
R.  Co.  31  Ala.  76;  Yandall  y.  South  San  Francisco  Dock  Co.,  40  Gal.  83;  New 
London  v.  Brainerd,  22  Conn.  552;  Fuller  ▼.  Plainfleld  Academic  School,  6  Conn. 
532;  Occum  Co.  v.  Sprague  Mf  g  Co. ,  34  Conn.  541 ;  Winter  v.  Muscogee  R.  Co., 
11  Ga.  438;  Bowlingreen  <&  M.  R.  Co.  v.  Warren  County  Ct.,  10  Bush.  712; 
Weckler  ▼.  First  Nat.  Bank,  42  Md.  581;  Pa.  D.  &  M.  Nav.  Co.  v.  Dandridge,  8 
Oill.  d;  J.  248;  Davis  v.  Old  Col.  R.  Co.,  131  Mass.  259;  Rochester  Ins.  Co.  ▼. 
Martin,  13  Minn.  59;  Mobile  <&  O.  R.  Co.  v.  Franks,  41  Miss.  511;  72  Am.  Dec 
143;  Matthews  y.  Skinner,  62  Mo.  329;  Ruggles  v.  Collier,  43  Mo.  353;  Downing 
▼.  Mt.  Washington  R.  Co.,  40  N.  H.  231;  South  Newmarket  Meth.  Sem.  v. 
Peasler,  15  N.  H.  330;  Le  Conteulx  v.  Bu£Falo,  33  N.  Y.  333 ;  Brady  v.  New  York, 
20  N.  Y.  312;  People  ▼.  Utica  Ins.  Co.,  15  Johns,  358 ;  White's  Bank  v. 
Toledo  F.  ^  M.  Ins.  Co.,  12  Ohio  St.  601;  Overmeyer  v.  Williams,  15  Ohio,  31; 
Straus  ▼.  Ragle  Ins.  Co.,  5  Ohio  St.  59;  Diligent  Fire  Co.  v.  Com.,  75  Pa.  291; 
Wolf  v.  Goddard,  9  Watts,  550;  Pa.  R.  Co.  v.  Canal  Commrs.,  21  Pa.  9;  Com.  v. 
Erie  &  N.  £.  R.  Co.,  27  Pa.  339;  Northwestern  R.  Co.  v.  Payne,  8  Rich.  L.  177; 
Shawmut  Bank  ▼.  Plattsburg  &  M.  R.  Co.,  31  Vt.  491.  A  corporation  has  ca- 
pacity to  execute  a  deed  as  attorney  in  fact  for  another.  Killingsworth  v.  Portland 
Trust  Co.,  18  Or.  351;  23  P.  66. 

s  Mintum  ▼.  Laine,  23  Hun,  435;  Mills  v.  St.  Clair  County,  8  How.  569;  Fan- 
ning V.  Oregoire,  16  How.  524.  See  also  Green  Bay  M.  R.  Co.  y.  Un.  Steamboat 
Co.,  107  U.  S.  88;  2  S.  Ct.  221;  N.  W.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659;  St.  Clair  Co.  Turnpike  Co.  ▼.  III.,  96  U.  S.  63;  Dartmouth  Col.  v.  Wood- 
ward, 4  Wheat.  686;  Perrine  ▼.  Ches.  dr.  Del.  Canal  Co.,  9  How.  184;  Augusto 
Bk.  ▼.  Earle,  13  Pet.  587;  Thomas  v.  West  Jersey  R.  R.  Co.,  101  U.  S.  71; 
Chicago  G.  ^  C.  Co.  y.  People's  G.  <&  C.  Co.,  121  lU.  530;  13  N.  E.  169; 
Franklin  Bank  y.  Commercial  Bank,  36  Ohio  St.  355;  Balsley  y.  St.  Lonis  A.  %i 
T.  H.  R.  Co.,  119,  m.  68;  8  N.  E.  859. 
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execute  a  note  or  bond  secured  by  mortgage  or  other- 
wise. The  natural  import  and  obvious  meaning  of  the 
language  employed  should  govern  in  the  construc- 
tion of  constating  instruments.  General  incorporation 
acts  usually  specify  the  contents  of  the  instrument 
to  be  executed  and  filed,  and  also  specify  the  powers 
which  corporations  organized  under  their  provisions 
may  possess  or  exercise.  Such  an  instrument  answers 
in  all  respects  the  purpose  of  a  special  charter,  and 
should  contain  only  such  facts  as  the  statute  requires. 
A  mere  claim  of  powers  in  the  certificate  does  not  con- 
vey them;  nor  can  any  be  acquired  additional  to  those 
specified  in  the  statute. ^  "  The  general  laws  creating 
a  corporation  must  be  read  into  its  charter."  * 

1  Barry  v.  Merchants'  Exchange  Co.,  1  Sandf.  Ch.  280.  A  mortgage  by  a  cor- 
poration, if  valid  when  executed,  is  not  invalidated  by  the  fact  that  certain  pei^ 
sons,  who,  at  that  time,  had  a  right  to  receive  some  of  its  stock  on  surrender  of 
the  stock  of  another  company,  did  subsequently  make  the  exchange."  Donohue 
v.  Mariposa  Land  <&  Min.  Co.,  66  Cal.  317;  5  P.  495. 

A  corporation  authorized  to  make  a  mortage  to  secure  bonds  for  money  bor- 
rowed to  carry  on  its  business,  transferred  the  mortgage  directly  to  the  person 
of  whom  it  borrowed  the  money.  Held,  that  it  was  not  a  diversion  of  the  mort- 
gage from  its  intended  use.  Davidson  v.  Westchester  Gas-light  Co.,  99  N.  T. 
558;  2  N.  E.  892. 

But  where  the  charter  of  a  turnpike  company  authorised  the  company  to  levy 
a  tax  upon  adjoining  property  owners  to  aid  in  constructing  the  road,  it  waa 
held  that  the  company  had  no  right,  in  the  absence  of  an  express  charter  pro- 
vision authorizing  them  to  do  so,  to  borrow  money  in  order  to  complete  the 
road  at  an  earlier  date,  and  charge  the  interest  paid  of  the  loan  to  the  taxpayer, 
and  include  it  in  the  tax  levied.  Lewis  A  Mason  Co.  Turnpike  Road  Co.  v. 
Thomas,  (Ky.)  3  S.,W.  907.  A  savings  bank  incorporated  for  the  purpose  of 
receiving  deposits,  etc.,  with  power  to  loan  money,  to  discount  in  accordance 
with  bank  usages,  and  "to  borrow  money,  buy  and  sell  exchange,  bullion,  bank- 
notes,  government  stocks,  and  other  securities,'*  has  no  power  to  deal  in  cotton 
futures,  either  as  principal  or  agent.  Affirming  44  Hun,  412.  Jemison  v.  Citi- 
zens' Sav.  Bank,  122  N.  Y.  35;  25  N.  E.  264. 

•  Oregon  Ry.,  etc.,  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  1;  9  S.  Ct.  409; 
Roberts'  and  Payne's  Appeal,  60  Pa.  St.  400;  Thomas  v.  R.  R.,  101  U.  S.  71; 
People  V.  Utica  Ins.  Co.,  15  Johns.  358;  Penn.  R.  R.  v.  St.  Louis,  etc.,  R  R.^ 
118  Id.  290,  307;  Ancient  Club  v.  Miller,  7  Lansing  412;  Grangers'  Ins.  Co.  v. 
Samper,  83  Ala.  325;  Rochester  Ins.  Co.  v.  Martin,  13  Minn.  54;  Albright  v. 
Lafayette  Ass'n,  102  Pa.  St.  411;  Blgelow  v.  Gregory,  73  HI  197;  Western  U. 
T.  Co.  V.  U.  P.  Ry.,  1  McCrary,  418;  Eastern  Plank -road  Co.  v.  Vaughan,  14  N. 
T.  546;  supra,  §  52. 

*  Appeal  of  Booz,  (Pa.)  1  A.  36. 
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The  articles  may  include  many  purposes  specified  in 
the  general  act.^  If  the  statute  has  fixed  the  voting 
powers  and  qualifications  of  stockholders  incorpo- 
rators cannot,  either  by  inserting  provisions  in  the 
articles,  or  by  the  enactment  of  by-laws,  enlarge  or 
diminish  the  rights  of  members  in  violation  of  the 
terms  of  such  statute.*  A  liberality  was  formerly  in- 
dulged, which  under  ample  facilities  for  forming  cor- 
porations for  almost  innumerable  objects  and  purposes 
under  general  laws  would  be  unnecessary  and  confusing 
if  not  disastrous  to  other  interests  at  the  present 
day.» 

§  68.  Incidental  powers.— All  such  incidental  powers 
are  implied  as  are  necessary  to  carry  out  and  exercise 
those    expressly  granted.^      The  charter    of  a  cor- 

1  Bird  ▼.  Daggett,  07  Mass.  494. 

'Commonwealth  y.  Nickerson,  10  Phil.  55;  Appeal  of  Booz,  supra.  Corpo- 
rations having  a  membership  composed  entirely  of  citizens  of  the  United  States 
may  locate  mining  claims  under  statutes  of  Colorado  and  Rev.  St.  U.  S.,  sec. 
2^9,  which  provides  that  mineral  lands  may  be  occupied  and  purchased  **  by 
citizens  of  the  U.  S.  and  those  who  have  declared  their  intention  to  become 
such,  under  regulations  prescribed  by  law,  and  according  to  the  local  customs 
or  rules  of  miners/' Itc.  McKinley  v.  Wheeler,  ISO  U.  S.  dSO;  9S.  Ot.  088; 
Tbomas  v.  Crisholm;  13  Colo.  105;  21  P.  1019.  • 

*  In  an  e&rly  Pennsylvania  case  it  was  held  that  no  presumptions  can  be  in- 
dulged or  additions  made  to  help  a  charter  doubtful  of  its  terms.  The  court 
said:  **  A  doubtful  charter  does  not  exist  because  whatever  is  doubtful  is  deci- 
sively against  the  corporation.'*  Coul  v.  Erie  A  N.  E.  R.  R.  Co.,  27  Pa.  St. 
389.  See  also  Wilmartle  v.  Crawford,  10  Wend.  342;  Old  Colony  R.  R.  Co.  v. 
Evans,  6  Gray,  25;  Union  Bank  v.  Jacobs,  6  Humph.  Tenn.  525;  Ohio  Life 
Ins.  Co.  V.  Merchants*  Ins.  Co.,  11  Id.  1;  McEieman  v.  Lentzen,  56  Cal.  61; 
FcrtUixfaig  Co.  V.  Hyde  Park  97  U.  S.  659;  N.  Y.,  etc.  v.  Kip,  46  N.  Y.  546; 
Babooek  v.  N.  J.  Stock  Yard  Co.,  20  N.  J.  Eq.  296;  Thompson  v.  Androscoggin 
Improvement  Co.,  58  N.  Y.  106. 

A  bank  prohibited  from  dealing  in  goods,  wares  and  merchandise  cannot  take 
consignments  to  sell  on  commission.  Bates  v.  Bank  of  the  State,  2  Ala.  451. 
Power  to  make  loans  upon  such  terms  for  such  commissions  in  addition  to  in- 
terest as  shaU  be  stipulated,  etc.,  does  not  authorize  the  taking  of  usury.  Cald- 
well V.  Com.  Warehouse  Co.,  4  Thompson  <&  Cook,  179;  1  Hun,  718.  See  John- 
son V.  Griffin  Banking  Co.,  55  6a.  691. 

^  Sumner  V.  Marcy,  3  Woodl.  <fe  Minot,  ia5.  See  Hunter  v.  Marlboro,  2  Id. 
108;  Beatty  v.  Knowlet,  4  PeL  152;  Starke  v.  High  Arch.  Corp.,  3  Taunt.  792. 
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poration  need  not  be  consulted  for  authority  to  make 
contracts  and  to  sell  and  mortgage  its  property.  It 
may  exercise  its  common  law  right  in  these  matters 
like  an  individual.^  Unless  restrained  by  their 
charters  they  have  implied  power  to  mortgage  their 
property,  to  secure  repayment  of  borrowed  money  or 
other  debts  ,^  to  secure  future  advances  f  to  become 
parties  to  negotiable  paper  in  the  transaction  of  their 
legitimate  business  ;  to  deal  precisely  as  individuals 
seeking  to  accomplish  the  same  ends  ;^  to  make  all 
contracts  that  are  necessary  and  usual  in  the  course  of 
the  business  transacted  or  as  a  means  of  enabling 
the  accomplishment  of  legitimate  objects.^ 


1  White  Water  Valley  Canal  Co.  y.  Vallette,  02  U.  S. ;  21  How.  424;  Fartridge 
T.  Badger,  25  Barb*  146;  Beers  v.  Phoenix  Glass  Co.,  14  Barb.  868;  Dana  v. 
Bank  of  U.  S.,  5  WatU  A  S.  223;  Fraaier  v.  Willcox,  4  Rob.  La.  517;  U.  S. 
Bank  y.  Hurth,  4  Ba.  Hon.  423;  State  y.  Bank  of  Md.  6  Gill.  <&  J.  205;  Pieroe 
y.  Emery,  82  N.  H.  486;  De  Groff  y.  American  Linen  Thread  Co.,  21  N.  Y.  124; 
Williams  y.  W.  U.  Tel.  Co.,  98  N.  Y.  162;  Barry  y.  MerchanU,  Exch.  Co.,  1 
Sandf.  Oh.  280;  Leathersy.  Janney, 41  La.  Ann.  1120;  6L.R.  Ann.  661; 6  So. 884. 
Carpenter  y.  Bkck  Hawk  Gold  Min.  Co.,  65  N.  Y.  40;  De  Keyter  y.  St» 
Peter's  Church,  *N.  Y.  238;  King  y.  Merchante'  Exch,  Co.,  5  N.  Y.  547;  Clay 
Y.  Towle,  78  Me.  86;  2  A.  852;  Woods  y.  Meyers  (Miss.),  7  So.  850;  Richaids  ▼. 
Merrymack  d;  C.  R.  R.  Co.,  44  N.  H.  127. 

*  Truscott  y.  King,  6  N.  Y.  160;  Walker  y.  Suediker,  Hoffman  Ch.  145. 

«  Chicago,  R.  I.  A  P.  R.  R.  Co.  y.  Howard,  74;  7  Wall  418;  Fifth  Ward  Say, 
Bk.  y.  Bank,  48  N.  J.  L.  518;  7  A.  818;  Salmon Riy.,  etc.,  Co.  y.  Dunn  (Idalio), 
3  P.  Oil;  Famum  y.  Blackstone  Canal  Corp.,  1  Summ.  46.  When  a  corpora- 
tion has  power,  under  any  circumstances,  to  issue  negotiable  paper,  a  bona  fide 
holder  has  a  right  to  presume  that  it  was  issued  under  the  circumstances  whibh 
give  the  requisite  authority,  and  such  paper  is  no  more  liable  to  be  impeadned 
for  any  infirmity  in  the  hands  of  such  a  holder  than  any  other  commercial 
paper.    National  Bank  of  Republic  y.  Young,  41  N.  J.  Bq.  531;  7  A.  488. 

«  Eureka  Iron  A  Steel  Works  y.  Bresnahan,  60  Mich.  882;  27  X.  W.  524; 
Blssell y.  Mich.  So.  AN.  L  R.  R.  Co.,  22  N.  Y.  288;  Curtis  y.  Leayltt,  15 N. 
Y.  267 ;  Fay  y .  Noble,  12  Cush.  1 ;  Dayls  y .  Sec  Un.  Meeting  House,  8  Met.  821 ; 
Reynolds  y.  Stark  County,  5  Ohio,  205;  Brady  y.  Brooklyn,  1  Barb.  584;  Madi* 
son  W.  it  M.  P.  R.  Co.  y.  Watertown  A  P.  P.  R.  Co.,  5  Wis.  178;  Macon  y. 
Macon  4;  W.  R.  Co.,  7  Ga.  221;  Hamilton  y.  Lycoming  Mnt.  Ins.  Co.,  5  Pa. 
St.  830;  King  y.  Mer.  Bxch.  Co.,  2  Sandf.  606.  A  mutual  Are  insurance  oon- 
pany  can  borrow  money  to  pay  its  losses  and  give  its  notes  therefor.  Orr  y.  Ins. 
Co.,  144  Pa.  St.  887;  6  A.  60. 

*  Derringer  y.  Derringer,  5  Houst.  528;  Farmers*  Loan  4b  T.  Co.  y.  Peif^  8 
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§  64.  Of  corporations  performing  public  duties. — Among 
incidental  powers  of  railroad  corporations  are  the  erec- 
tion and  maintenance  of  depots,  car-houses  tanks, 
repair  shops,  switches,  branch  lines,  coal  and  wood 
yards,  etc.  In  determining  the  legality  of  the  exercise 
of  incidental  powers  courts  will  not  stop  to  investigate 
the  expediency  of  the  action  nor  to  inquire  whether  or 
not  better  means  were  available  for  the  accomplishment 
of  the  authorized  objects  of  the  corporation.^ 


Sftndf.  Ch.  347;  Home  Ins.  Co.  y.  N.  W.  Pack.  Co.,  32  Iowa,  244;  Sutro  Tun- 
nel Go.  V.  S^.  B.  Min.  Co.,  19  Nev.  121;  7  P.  271;  Be  Howe,  1  Paige  Gh.  214; 
Eofpe  Mat.  L.  Ins.  Co.  v.  Perkins,  38  N.  Y.  404;  Feeney  v.  Peofkle'a  F.  Ins.  Co., 
2  Bobt.  599.  It  was  held  Uiat  a  corporation  organized  to  'boy,  Imprave,  lease, 
sell,  and  otherwise  dispose  of  real  estate  *'  in  and  near  Sooth  San  Francisco," 
also  to  build  water  front  protection  slips,  docks,  piers,  wharves,  warehouses,  and 
otherwise  improve  such  property  as  may  be  obtained  by  the  company,  having 
purchased  real  estate  near  the  site  of  its  main  operations,  "  may  in  order  to  en- 
hance and  improve  such  real  estate  contribute  to  the  construction  of  a  railroad  to 
It/'  Vandall  v.  S.  F.  Dock  Co.,  40Cal.  89.  A  gravel  road  company  authorised  to 
construct  a  certain  road  and  to  collect  tolls  thereon,  complies  with  its  charter  by 
the  purchase  of  a  like  road  located  on  the  same  route.  State  v.  Hannibal  A  Y . 
iSsavel  Boad  Co.,  37  Mo.  App.  496,  holding  also  that  a  toU  road  company  which 
is  authorixed  by  its  charter  '*  to  erect  and  maintain  such  toll-gates  as  the  corpo- 
ration may  deem  suitable  to  its  interests  "  has  no  right  to  change  the  location 
4d  such  gates  after  it  has  once  established  them. 

1  Bailey  v.  Birkenhead,  etc,  B.  B.  Co.,  12  Beav.  433;  Oglesby  v.  Attrill,  105 
IT.  S.  605.  In  Curtis  v.  Leavitt,  16  N.  Y.  9,  Comstock  J.,  said:  '*  It  is  plain 
that  corporations,  in  executing  their  express  powers,  are  not  confined  to  means 
of  such  indispensable  necessity  that  without  them  there  could  be  no  execution 
jit  ail.  The  contrary  doctrine  would  lead  at  once  to  a  very  great  absurdity;  for 
if  there  are  several  modes  of  accomplishing  the  end,  neither  one  is  indispensable, 
and  each  would  exclude  all  the  others.  And  thus,  by  Inevitable  logic,  an  express 
grmat  of  power  would  be  forever  dormant,  because  there  are  more  modes  than 
one  of  canying  it  into  execution.  It  is  almost  as  difficult  to  say  that  the  inci- 
dental power  depends  for  its  existence  on  the  degree  of  necessity  which  connects 
it  with  the  power  in  chief.  Such  a  doctrine  would  impose  upon  courts  a  never- 
ending  difficulty,  for  the  inquiry  would  alwa3rs  be  whether  the  chosen  instrumen- 
tality is  the  very  best  that  could  be  selected ;  and  if  not  the  very  best,  however 
minute  the  difference  may  be,  then  the  inevitable  decision  must  follow  that  the 
choice  was  fatally  bad,  although  strictly  adapted  to  the  end  in  view,  and  made 
in  the  utmost  good  faith.  These  demonstrations  would  seem  to  leave  but  one 
other  conclusion,  which  is,  that  corporations,  along  with  their  specific  powers^ 
talce  all  the  reasonable  means  of  execution,  all  that  are  convenient  and  adapted 
to  the  end  in  the  view,  although  not  the  very  best  by  many  degrees  of  comparison. 
And  this  is  &  doctrine  which  must  necessarily  result  in  the  liberty  of  choice 
amongst  those  means.    The  choice  may  be  wise  or  unwise.    If  made  in  the  ez- 
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A  very  liberal  construction  will  be  given  to  charterB 
of  corporations  formed  to  promote  public  improvements 
in  the  matter  of  implied  and  incidental  powers.^ 


erciae  of  an  intelligeiit  good  faith,  the  wisdom  of  the  selection  may  be  called  in 
question,  but  the  power  to  maice  it  cannot  be,'^  A  railioad  company  authorized 
by  its  charter  to  construct  and  operate  a  road  between  Ke w  York  &  Philadelphia, 
and  to  provide  suitable  vessels  at  either  end  of  the  line  to  transport  passengers 
and  freight  across  intervening  waters,  and  to  cliarge  such  rates  of  toll  and  freight 
thereon  as  it  should  deem  proper,  and  providing  it  should  not  chaige  exceeding 
eig^t  cents  per  ton  per  mile  for  jMUsengers,  was  held  limited  by  the  word  "  there- 
on "  to  the  railroad  proper  In  fixing  rates,  and  it  was  not  allowed  to  make  an  ad- 
ditional charge  for  transportation  across  the  intervening  waters  forming  a  i»an 
of  the  distance  between  the  two  cities.  Camden  <&  Amboy  R.  R.  Co.  v.  Briggs, 
2  Zab.  623.  A  charter  authorizing  a  canal  company  to  impose  tolls  upon  ves- 
sds  and  goods,  wares  and  merchandise  loaded  thereon  wUl  under  no  circum- 
stances authorize  the  imposition  of  a  toll  on  passengers.  Penine  v.  Chesapeake 
A  Del.  Canal  Co.,  9  How.  172.  A  water  company  authorized  by  its  charter  to 
take  water  from  a  stream,  by  purchase  or  otherwise,^to  supply  a  town  with 
water  "  for  the  extinguishment  of  fires,  and  for  domestic,  sanitary  and  other 
purposes,"  has  no  right  as  against  the  mill-owners  on  ^e  stream  below  its  dam 
to  take  more  water  than  is  ordinarily  needed  for  the  purposes  enumerated,  in 
order  to  use  the  surplus  for  its  own  benefit  in  supplyingjpower  to  manufactories, 
though  this  laiger  supply  might  be  necessary  to  protc^  the  town  in  case  of  a 
general  conflagration.  In  re  Barre  Water  Co.  (Vt.)^  20  A.  109.  Priv.  Laws 
Me.  1886,  c.  522,  sec  3,  which  authorizes  the  water  company  therein  named  to 
"  take,  detain  and  use  the  water  of  the  Oyster  River  pond  and  all  streams  tribu- 
tary thereto,"  does  not  restrict  the  company  to  such  a  taking  as  will  not  inter- 
fere with  the  natural  flow  of  the  stream  below  the  pond,  nor  to  a  detention  of 
the  waters  in  reservoirs  outside  of  the  pond,  but  authorizes  it  to  detain  sudi 
waters  in  the  pond  itself.  Ingraham  v.  Camden  A  R.  Water  Co.,  82  Me.  386; 
19  A.  861. 

^  Where  the  charter  authorized  a  street  railway  company  to  use  '*  steam^ 
horse  or  other  power,"  it  was  held  that  electric  motive  power  inig^t  be  used, 
the  words  '*  other  power  "  not  signifying  other  animal  power.  And  in  the  same 
case  a  section  of  a  city  ordinance  authorizing  the  use  of  electricity  as  a  motive 
power,  such  authority  was  broad  enough  to  authorize  its  use  by  means  of  any 
system  of  application  which  is  applied  as  suitable;  and  the  only  successful  way 
of  using  such  power  appearing  to  be  the  erection  of  poles  upon  the  sidewalks 
it  was  held  that  it  was  not  prohibited  from  doing  so  by  a  subsequent  section  of 
the  company's  charter,  providing  that  the  company  should  not  incumber  any 
portion  of  the  streets  not  occupied  by  its  tracks.  Taggart  v.  Newport  St.  R. 
R.  Co.  (R.  I.),  19  A.  326;  7  Ry.  A  Corp.  L.  J.  386.  Such  prohibitions  are 
viewed  as  limitations  upon  the  powers  of  the  corporation  in  whose  charter  they 
are  inserted,  and  are  to  be  reasonably  not  strictly  construed  either  for  or  against. 
If  the  utility  of  the  structure  is  obvious  and  the  public  convenience  more  than 
offsets  its  obstructive  effect,  it  should  not  be  held  any  obstruction  within  the 
meaning  of  such  prohibitions,  but  within  the  scope  of  the  powers  incidental  to 
the  principal  power  conferred.    Telegraph,  telephone  and  electric  railway  poles 
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§  65.  No  Ineidental  power  to  become  aceommodation  in- 
doner. — ^But  it  is  well  settled  that  the  power  to  indorse 
promissory  notes  for  the  accommbdation  of  the  makers, 
whether  for  or  without  consideration  paid,  is  not  inci- 
dental to  the  powers  usually  conferred  upon  corpora- 
tions for  banking,  insuring,  manufacturing,  and  the 
like.^ 

§  66«  Or  shareholder  in  another  corporation. — Corpora- 
tions have  no  implied  power  to  take  shares  in  another 
existing  or  in  a  new  company.  So  held  under  a  statute 
providing  that  **  no  corporation  shall  employ  its  stocks, 
means,  assets  or  other  property,  directly  or  indirectly, 
for  any   purpose  whatever,  than  to  accomplish  the 


an,  M  a  genenl  rule,  very  slightly  in  the  way  of  travel,  being  placed  as  hitch- 
ing  posts,  lamp  posts  and  mail  boxes  are  placed  near  the  front  margins  of  the 
sidewalks.  They  are  not  necessarily  incumbrances  to  public  travel  and  locomo- 
tion, because  they  are  slightly  in  the  way;  but  as  said  in  the  last  mentioned 
caae,  *^It  is  slightly  in  the  way,  and  if  it  served  no  useful  purpose  in  i«gard  to 
the  street  might  justly  be  deemed  to  incumber  it.  But  it  supports  a  lamp  post 
or  electric  light  which  illuminates  the  street  at  night,  and  so  improves  the 
stieet  for  its  proper  uses.  It  is  not,  therefore,  an  incumbrance  in  any  proper 
sense  of  the  word."  In  Sherman  Center  Town  Co.  v.  Russell  (Kan.,  May, 
1801),  M  P.  715,  it  was  held  that  a  contract  entered  into  by  a  town  company, 
incorporated  "for  the  purchasing  of  lands,  the  surveying  and  platting  of 
town  sites  and  selling  town  lots  and  other  lands/'  in  which  it  was  agreed 
thflit  R.  would  remove  a  iMtnk,  bam  and  restaurant  located  elsewhei-e  to 
the  town  site,  the  town  company  would  convey  to  him  certain  lots  in  the  town, 
and  pay  him  the  sum  of  ^1,000,  tends  directly  to  enhance  the  value  of  the  re- 
maining property  of  the  corporation,  and  Is  not  necessarily  ultra  vires.  See  also 
Town  V.  Swigart,  43  Kan.  202;  ^  Pac.  Rep  669;  and  Town  Co.  v.  Morris,  4» 
Kan.  282;  28  Pac.  Rep.  560.  The  authority  given  a  railroad  company  by  its 
dbaiterto  construct  branch  or  lateral  roads,  gives  it  power  to  construct  a  branch 
line  running  in  the  same  general  direction  as  the  main  line.  Blandon  v.  Rich- 
mond F.  d;  P.  &  Co.  (Ya.),  10  S.  E.  025. 

1  Nat.  Park  Bank.  v.  German  Warehousing  Co.,  116  N.  T.  281 ;  5  L.  R.  An. 
673;  Central  Bank  V.  Empire  Stone-dressing  Co.,  26  Barb.  23;  Bridgport  City 
Bank  v.  Empire  Stone-dressing  Co.,  80  Barb.  421;  Farmers*  A  M.  Bank  v. 
Empire  Stone-dressing  Co.,  6  Bosw.  275;  Morford  v.  Ftomers'  Bank,  26  Barli. 
568;  JBtiUk  Nat.  Bank  v.  Charter  Oak.  L.  Ins.  Co.,  50  Conn.  167;  Monument 
NaL  Bank  v.  Globe  Works,  101  Mass.  57;  Davis  v.  Old  Colony  R.  Co.,  181  Mass. 
296;  Culver  v.  Reno  R.  E.  Co.,  91  Pa.  867;  Hall  v.  Auburn  Tump.  Co.,  27  Cal. 
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legitimate  objects  of  its  cre»fcion. "  ^  The  disability  of  a 
corporation  to  take  stock  in  others  is  a  common  la^w^ 
disability.^  The  disability  applies  alike  to  foreign  and 
domestic  corporations.* 

§  67.   The  incidental  power  must  be    necessary. — ^In 

order  to  derive  a  power  in  a  corporation  by  implica- 
tion, it  must  appear  that  the  power  thus  sought  to  be 
implied  is  necessary  to  the  enjoyment  of  the  spe- 
cially granted  right  without  which  the  latter  would 
fail ;  ^  and  a  corporation  will  not  be  allowed  to  exer- 


1  YaUflf  By.  Co.  v.  Lake  Erie  Iron  Ck>.,  46  Ohio,  44;  18  N.  E.  486;  26  Am. 
Eng.  Cor.  Cas.  55.  See  also  Cent.  R.  Co.  y.  Penn.  R.  Co.,  81  N.  J.  Bq.  475; 
Pianklin  Oo.  t.  Lewiston  Say.  Bank,  68  Me.  48;  Central  Co.  y.  CoUina,  40  Oa. 
582.  One  railroad  company  which  has  acquired  a  majority  of  the  stock  of  another 
will  not  be  allowed  in  the  absence  of  express  statutory  authority  to  yote  such 
stock  either  by  itself  or  by  Indiyiduals  acting  in  its  interest  in  the  election  of 
officers  or  in  matters  pertaining  to  the  management  and  control  of  the  latter 
company;  at  least,  where  the  two  roads  are  rivals  having  substantially  the  same 
field  of  operalion,  where  a  conflict  of  interest  may  arise  in  the  matter  of  expendi- 
tures or  in  the  division  of  patronage  or  of  earnings,  where  the  profits  of  one  com- 
pany nay  be  enhanced  by  a  diminution  of  those  of  the  other.  Memphis  A 
Charleston  R.  R.  Co.  v.  Woods,  88  Ala.  630;  7  So.  108;  7  L.  R.  An.  605. 

<  Milbanlk  v.  N.  T.  L.  E.  d;  W.  R.  Co.,  64  How.  Pr.  20;  Oregon  R.  ft  Nav. 
Oo.  v.  Oregonian  R.  Co.,  130  U.  S.  1;  9  S.  Ct.  409;  Central  R.  Co.  v.  ColUns,  4 
Oa.  582;  Haaelhurst  v.  Savannah  G.  ft  K.  A.  R.  R.  Co.,  43  Oa.  18;  Wilkes  v. 
Georgia  Pac  R  Co.,  79  Ala.  181. 

•  Paul  V.  Yirginia,  75  U.  S.  168;  White  v.  Howard,  46  N.  T.  144.  A  statute 
providing  that  in  the  case  of  connecting  and  continuous  railroads  the  corpora- 
tions controlling  them  may  make  arrangements  either  by  amalgamation  or  some 
other  arrangement  for  bringing  them  under  one  control,  was  held  not  to  anthoriie 
the  purchase  of  stock.  M.  ft  C.  R.  R.  Co.  v.  Woods,  supra;  Mcintosh  v.  Flint, 
ft  P.  M.  R.  R.  Co.,  84 Fed.  Rep.  582,  615.  A  statute  forbidding  one  corporation 
to  subscribe  for  or  purchase  the  stock  or  securities  of  another  corporation  does 
not  apply  where  one  has  made  advances  on  the  mortgage  bonds  of  the  other 
which  it  is  unable  to  redeem.  Taylor  Co.  Ct.  v.  B.  ft  O.  R.  R.  Co.,  35  Fed.  R^. 
161.  A  voluntary  association  organised  to  centred  coiporatlons  having  obtained 
the  stock  of  a  corporation  has  no  power  to  sell  or  alienate  such  stock,  such  act 
being  inconsistent  with  the  purposes  of  its  creation.  Gk>uld  v.  Head,  38  Fed. 
Rep.  886.  Under  the  provisions  of  the  constitution  of  Georgia  a  purchase  by  a 
railroad  company  of  a  contract  to  construct  a  competing  line  with  a  view  to  pie- 
vent  its  construotion  is  illegal  and  void.  Langdon  v.  R.  ft  Bkg.  Co.,  87  Fed.  Rap. 
440. 

«  Mdntyre  v.  Ingraham,  35  Miss.  25,  55.  See  Charies  River  Bridge  v.  Wanen 
Bridge,  11  Pot  420;  Oswego  Falls  Bridge  Co.  v.  Fish,  1  Barb.  N.  T.  Oh.  M7; 
Rice  V.  R.  R.  Co.,  1  BUtck  358;  Jefferson  Branch  Bank  v.  Skelly,  R>.  486;  BMi- 
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cise  incidental  powers  which  would  operate  as  an  in- 
fringement upon  the  rights  of  individuals  not  in  any- 
way connected  with  the  compact  between  the  state 
and  such  corporation.^ 

§  68.  Grants  when  permissiye  and  when  imperatiye. — 

Though  words  in  a  charter  directory  or  permissive  in 
form  usually  leave  the  doing  of  the  acts  so  enumerated 
optional  with  the  corporation,  yet  when  clearly  for 
the  public  benefit,  the  doing  of  such  acts  is  obliga- 
tory .^  Where  the  manner  of  exercising  corporate 
powers  is  prescribed,  the  requirements  of  the  statute 
must  not  be  departed  from  in  any  essential  partic- 
ular.* 

§  69«  Ckinstmction  of  exemptions  and  special  privileges* 

— Grants  of  franchises  and  exemptions  in  charters  are 
construed  most  strongly  in  favor  of  the  public  and 
against  the  grant.*  These  are  common  law  doctrines 
applicable  to  all  grants.  The  character  and  pur- 
poses of  the  particular  corporation  whose  powers  are 

mond,  etc,  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  18  How.  71;  Macon  Webster  R.  R. 
Co.  ▼.  Davis,  13  Ga.  eS;  Wood,  etc.,  v.  Davis,  13  Ga.  08;  Wood  Hydraulic  Hose 
Mining  Co.  V.  Bng,  45  Ga.  34;  Thorpe  v.  Rutland,  etc.,  R.  R.  Co.,  27  Vt.  140; 
State  V.  Chase,  5  Ohio  St.  528;  Collins  v.  Sherman,  31  Miss.  679;  Gaines  v. 
Coates,  51  Ind.  335;  Com.  v.  Central  Passenger  R.  R.,  52  Pa.  St.  506;  Mathews 
V.  Skinker,  62  Mo.  329.  A  power  granted  to  construct  a  public  road  and  to 
ooUeet  tdlsfrom  carriages  and  passengers  thereon  does  not  include  as  an  incident 
the  right  to  eetablish  stage  and  transportation  lines  over  such  road.  Downing 
V.  Mt.  Washington  R.  Co.,  40  N.  H.  230. 

1  Auburn  A  Cato  Plank  R.  Co.  v.  Douglas,  9  N.  Y.  444.  Thus  it  was  held 
that  a  right  to  build  a  dam  across  a  stream  could  not  be  exercised  in  such  man- 
ner as  to  overflow  mill  property  on  the  stream  above;  nor  the  right  to  maintain 
a  stock-yard  be  used  in  such  a  way  as  to  injure  others.  Lee  T.  Pembroke  Iron 
Co.,  57.  Me.  481. 

*  Hex  V.  Mayor  A  Jurats  of  Hastings,  1  Dawl.  A  Ryl.  14S. 

»  Goshom  V.  Superiors,  1  W.  Va.  808;  Pratt  v.  Short,  79  N.  T.  487. 

•  Rldiinond  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  18  How.  U.  S.  81;  Bhick  v.  Del.  A 
Baritan  Canal  Co.,  22  N.  J.  Eq.  (7  C.  E.  Green)  130;  Rice  v.  R.  R.  CO.,  1  BUok 
(U.  8.)  880;  Pcrrine  V.  Chewipeake,  A  Del.  Canal  Co.,  9  Id.  172;  Pennock  v. 
Ooe,  SS  Id.  132;  Phlla.  A  Brie  R.  R.  Co.,  v.  Catawiisa  R.  R.  Co.,  58  Pa.  St.  20. 
See  Sedgwiek  on  Stats.  259, 327. 
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under  consideration  and  its  relations  to  the  public  are 
often  valuable  guides  in  a  construction  of  such  powers. 
A  railroad  company  with  which  the  owner  of  real 
estate  had  contracted  to  convey  to  it  ground  for  a  depot 
and  certain  town  lots  to  be  used  by  the  company  for 
speculative  purposes  in  addition  was  denied  a  decree 
of  specific  performance  with  respect  to  the  lots.  The 
Court  said : — •*  It  is  easy  to  perceive  how  such  a  trans- 
action might  be  perverted  so  as  to  operate  most  in- 
juriously to  the  public.  Speculators  and  landed  pro- 
prietors, for  the  purpose  of  enhancing  their  property, 
would  always  be  on  hand  to  obtain  locations,  and 
forcing  people  to  their  premises,  regardless  of  the 
consideration  whether  they  were  the  most  proper  and 
convenient ;  and  the  companies,  tempted  by  the  pros- 
peQt  of  gain,  would  accede  to  these  propositions,  and 
thus  the  general  welfare  and  good  of  the  public  would 
be  sacrificed  to  subserve  mere*  private  interests. 


»» 1 


§  70.  Constmction  affected  by  public  interest  in  the  grant. 

— There  is  an  essential  diffisrence  between  the  rules  of 
construction  applicable  to  general  legislation  concerning 
those  objects  in  which  the  public  at  large  are  interested, 
and  those  applied  to  private  grants  to  individuals  and 
corporations,  although  involving  in  their  exercise  inci- 
dental benefits  to  the  public.  The  latter  are  to  be 
expanded  liberally  in  favor  of  the  public  and  strictly 
against  the  grantees ;  the  former  largely  and  benefi- 
cially for  the  purposes  for  which  they  were  enacted.* 

1  Pacific  R.  R.  Co.  V.  Seely,  45  Mo.  212. 

«  Bradley  v.  N.  Y.  A  N.  H.  R.  R.  Co.,  21  Conn.  294.  The  fact  that  a  railroad 
company  empowered  by  its  charter  ''  to  joint  stock  or  consolidate  with  any 
other  railway  company  running  In  the  same  general  direction"  is  forbidden 
to  '*  rent,  seU,  lease  or  consolidate  with  any  parallel  or  competing  railroad  '* 
held  not  to  impliedly  authorize  it  to  sell  its  road  and  franchises  to  a  company 
whose  road,  though  not  a  parallel  or  competing  line,  does  not  run  in  the 
same  general  direction.  See  East  Line  A  R.  R.  Co.  t.  SUte,  75  Tex.  434;  12  S. 
W.  590.  Compare  Gere  t.  N.  Y.  Cent.  <fe  H.  R.  R.  Co.,  19  Abb.  N.  C.  (N.  Y.) 
193. 
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A  relinquishment  of  the  taxing  power  by  the  state 
will  never  be  assumed  in  favor  of  a  corporation.  The 
whole  community  is  interested  in  retaining  the  power 
to  tax  property  no  matter  by  whom  it  is  owned  un- 
diminished. The  community  has  a  right  to  insist  that 
its  abandonment  ought  not  to  be  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  state  to  abandon 
it  does  not  appear.^ 

Charters  of  canal  and  railroad  companies  with  respect 
to  the  right  to  exact  freight  and  tolls  are  construed 
strictly  in  favor  of  the  public*  And  a  right  granted 
to  lay  out  highways  does  not  include  the  right  to  bridge 
navigable  waters,  nor  to  obstruct  existing  highways 
unless  such  acts  are  necessary  to  prevent  a  failure  of 
the  rights  expressly  granted.^ 


1  Providence  Bank  v.  Billings,  4  Pet  514. 

*  Camden  A  Amboy  R.  R.  Co.  v.  Brings,  2  Zab.  628;  Jersey  City  Oas  L.  Co. 
T.  Consmnen*  Gas  L.  Co.,  40  N.  J.  E.  427;  2  A.  022;  Stourbridge  Canal  Co.  ▼. 
Wheels,  2  B.  A  Adoi.  793.  See  Barrett  v.  Darlington  A  Stockton  R.  R.  Co.,  2 
Man.  A  6r.  184;  8.  c.  7  Id.  870;  Proprs.  of  Leeds  A  Liverpool  Canal  v.  Hust- 
ler, 1  Bam.  A  Cress.  424;  Glldart  v.  Gladstone,  11  East.  075.  Where  power  is 
conferred  on  a  corporation  to  raise  a  lake  above  low-water  mark  as  a  reservoir 
te  hold  water  for  hydraulic  purposes,  this  gives  it  no  right  to  lower  the  level  of 
the  lake  by  drawing  water  out.  Cedar  Lake  Hotel  Co.,  v.  Cedar  Lake  Hydraulic 
Co.,  (Wis.)  48  N.  W.  871. 

*  Com.  V.  Erie  A  N.  £.  R.  R.  Co.,  27  Pa.  St.  839;  Lees  v.  Canal  Ca,  11  East. 
032;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;  Mills  v.  St.  Clair  County,  8 
How.  581 ;  Ohio  Life  and  Trust  Co.  v.  Debolt,  10  Id.  435 ;  Holyoke  Co.  v.  Lyman, 
15  Wall.  500;  Parker  v.  Gt.  Western  R.  R.  Co.,  7  M.  <fe  Gr.  253;  Miners*  Bank 
V.  U.  S.,  1  Green,  Iowa,  553;  Mohawk  Bridge  Co.  v.  Uticaft  Schenectady  R.  R. 
Co.,  6  Paige,  Ch.  554;  Camden  v.  Amboy  R.  R.  Co.  v.  Briggs,  2  Zab.  623;  Town- 
aeod  V.  Brown,  4  Id.  80;  Bridge  Co.  v.  Hoboken  Land,  etc,  Co.,  3  Beas.  Ch. 
81;  Collins  v.  Sherman,  31  Miss.  079;  Auburn  A  Bate  Plank  R  Co.  v.  Douglas, 
9K.  T.  444;  Commrs.  on  Inland  Fisheries  v.  Holyoke  Water  Power  Co.,  104 
Mass.  446;  Sedgwick  on  Sts.  A  Const.  Law,  339.  On  this  principle  it  was  held 
that  an  act  chartering  a  corporation,  and  granting  it  the  power  to  make  reserves 
<tf  water  in  a  great  pond  by  erecting  a  dam  across  its  outlet,  and  to  draw  it  off 
in  such  quantities,  at  such  times  and  in  such  manner  as  shall  be  most  for  the 
interest  of  all  concerned,  does  not  grant  the  public  rights  in  the  pond,  and  the 
^lorporaUon  holds  its  right  to  the  water  subject  to  the  paramount  right  of  the 
state  to  use  it  for  public  purposes.  Knowlton,  W.  Allen,  and  C.  Allen,  JJ. 
dissenting.— Western  R.  R.  Co.  v.  Cent.  Un.  Tel.  Co.,  116  Ind.  229;  18  N.  E. 
1^    A  special  act  authorizing  two  railway  companies  to  make  connections  in  the 
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§  71.  Bight  to  an  exclasfye  monopoly  never  implied. — 

Courts  will  never  construe  a  statute  so  as  to  give  a 
monopoly  or  an  exclusive  privilege  in  the  absence  of 
language  expressing  such  to  be  the  deliberate  intent 
of  the  legislature.^ 

This  question  arises  in  regard  to  grants  to  railroad » 
turnpike  and  bridge  companies  of  the  right  of  taking' 
tolls.*      Nothing      short     of    an    express    provision 


city  of  Columbus,  and  to  build  side  tracks  and  turn-outs  in  the  streets,  provided 
the  consent  of  the  people  be  obtained,  held  not  to  authorize  another  vote  by  the 
people  and  the  laying  of  additional  side  tracks  in  the  streets  30  years  afterwards. 
Savannah  A  W.  R.  Co.  v.  Woodruff,  (Ga.)  13  S.  K  156.  The  provision  of  Code 
Ga.,  §  1680,  that,  where  a  railroad  is  intended  to  be  built  between  two  points 
where  a  railroad  is  now  constructed,  the  general  direction  and  location  of  such 
new  railroad  shall  be  at  least  10  miles  from  the  railroad  already  constructed,  does 
not  prevent  the  building  of  a  railroad  within  less  than  10  miles  of  a  railroad  in 
process  of  construction,  but  not  completed.  Macon  <&  A.  R.  Co.  v.  Macon  A  D. 
R.  Co.,  (Ga.)  18  S.  E.  157. 

1  It  was  held  that  a  requirement  that  ten  dollars  per  ton  should  be  paid  the 
state  for  the  privilege  of  digging  minerals  did  not  preclude  the  right  to  grant  the 
right  to  dig  to  other  partis  on  the  same  terms.  Bradley  v.  South  Cars.  Phos. 
Per.,  1  Hughes,  72.  • 

*  The  leading  case  on  this  question  is  that  of  Charles  River  Bridge  v.  Warrea 
Bridge,  11  Pet.  420.  In  1785  the  legislature  of  Massachusetts  had  incorporated 
a  company  to  build  a  bridge  over  the  Charles  River  with  power  to  collect  tolls. 
Subsequently  another  company  was  incorporated  to  construct  a  bridge  at  the 
same  point  with  like  privileges.  An  action  was  brought  by  the  first  company  U> 
prevent  the  erection  of  a  bridge  by  the  latter,  on  the  grounds  that  the  term  of  ita 
charter  gave  it  by  implication  the  exclusive  right,  and  the  construction  of  a  second 
bridge  would  '*  be  an  infringement  of  the  charter."  On  appeal  to  the  Supreme 
Court  of  the  United  States.,  Taney,  C.  J.,  said:  **  Can  any  good  reason  be  assigned 
for  excepting  this  particular  class  of  cases  from  the  operation  of  the  general 
principle  and  for  introducing  a  new  and  adverse  rule  of  construction  in  favor 
of  a  corporation,  while  we  adopt  and  adhere  to  the  rules  of  construction  known 
to  the  English  common  law,  in  every  case,  without  exception?  We  think  not; 
and  it  would  present  a  singular  spectacle,  if,  while  the  courts  in  England  are 
restraining,  within  the  strictest  limits,  the  spirit  of  monopoly  and  exclasive 
privileges  in  nature  of  monopolies,  and  confining  corporations  to  the  privileges 
plainly  given  to  them  in  their  charter,  the  courts  of  this  country  should  be  found 
enlarging  these  privileges  by  implication,  and  construing  a  statute  more  un» 
favorably  to  the  public,  and  to  the  rights  of  the  community,  than  would  be  done 
in  alike  case  in  an  English  court  of  justice.'* 

See  also  Thompson  v.  N.  Y.  A  Harlem  R.  R.  Co.,  3  Sandf.  N.  Y.  Ch.  624; 
Tuckahoe  Canal  Co.  v.  Tuckahoe  R.  R.  Co.  11  Leigh,  42;  Oswego  Falls  Bridge 
Co.v.  Fish,  1  Barb.  N.  Y.  Ch.  547;  Bnfiled  Toll  Bridge  Co.  v.  Hartford  A 
New  Haven  R.  R.  Co.,  17  Conn.  544. 
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granting  and  securing  an  exclusive  privilege  will  secure 
one  from  the  exercise  of  the  right  and  the  discretion 
of  the  legislature  to  authorize  other  enterprises  of  a 
similar  nature  in  the  immediate  vicinity. ^ 

§  72.  Ineonsistent  and  ambiguous  provisions  in  cluurter. — 

If  by  a  reasonable  construction  operation  can  be  given 
to  all  the  provisions  of  a  charter,  though  they  are 
inharmonious  in  language  they  will  be  allowed  to  stand 
if  capable. 

But  when  the  rights  and  privileges  of  a  corporation 
are  to  be  determined  by  reference  to  the  constating 
instruments  of  another  and  distinct  corporation  con- 
taining provisions  of  doubtful  import  the  construction 
should  be  against  the  corporation.* 

§  73.  A  distinction  based  on  public  policy. — A  distinc- 
tion should  be  borne  in  mind  between  the  question 
whether  a  power  is  in  fact  granted  by  the  state  and 
whether  the  power  may  be  exercised  in  a  particular 
manner,  or  includes  alleged  incidental  powers.  In 
regard  to  the  latter  neither  strict  nor  liberal  but 
reasonable  rules  of  construction  are  applied.  If  there 
is  no  ambiguity  in  the  charter  and  the  powers  con- 
ferred are  plainly  marked  and  their  limits  can  be 
readily  ascertained,  then  it  is  the  duty  of  the  court  to 
sustain  and  uphold  it  and  to  carry  out  the  true  mean- 
ing and  intention  of  the  legislature.* 

§  74.  When  authority  will  be  presnmed. — Though  as 
has  been  seen  no  corporate  powers  will  be  presumed 


IiiTiiigBton  ▼.  Van  Ingen,  9  Johns.  N*.  T.  507;  Ogden  v.  Gibbons,  4  Johns, 
(N.  J.)  Ch.  150;  Shorter  v.  Smith,  9  Ga.  517;  but  see  Newburg  Turnpike  Co.  v. 
Miller,  5  Id.  101 ;  Stark  t.  McGowen,  1  Nott.  A  McCord,  387. 

*  Bowling  Green,  etc.,  R.  R.  Co.  v.  Warren  County,  10  Bush.  Ky.  711. 

*  In  re  Binghamton  Bridge,  Z  Wall.  51.    See  also  State  v.  Foslom  Water  Co., 
(Gal.)  12  P.  388;  Stewart  v.  N.  O.  W.  W.  Co.,  (La.)  2  So.  416;  Ernest  ▼.  Same^ 
Id.  415. 
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as  against  the  state,  yet  the  dealings  with  other  par- 
ties which  on  their  face  or  according  to  their  apparent 
import,  are  within  their  chartered  powers  are  not  to 
be  presmned  to  be  illegal  or  unauthorized  without  evi- 
dence. A  note  held  by  a  corporation  will  be  presumed 
to  have  been  taken  for  a  debt  contracted  in  the  course 
of  mere  ordinary  dealing,  and  not  in  the  exercise  of 
an  unwarranted  power  to  lend  money  and  discount 
notes.^  In  such  case  the  burden  of  proving  the  con- 
trary rests  upon  the  party  setting  up  the  claim  of  a 
want  of  power,  and  he  must  show  affirmatively  that 
the  note  was  not  made  in  the  proper  exercise  of  cor- 
porate authority.' 

A  corporation  forbidden  by  its  charter  to  deal  in 
any  thing  but  bills  of  exchange,  promissory  notes, 
gold  and  silver,  and  the  produce  of  its  real  estate  may 
toke  and  hold  bonds  and  mortgages  to  secure  debts 
due  it.' 

Where  directors  have  a  discretionary  power  to  do  an 
act  otherwise  than  in  the  ordinary  manner  or  under 
«xceptionaI  circumstances,  a  proper  exercise  of  such 
discretion  will  be  presumed  unless  the  contrary  is 
pleaded  and  proven.* 

§  76.  Less  liberal  eonstnietion  than  formerly. — A  stricter 
constmction  should  be  placed  upon  the  language  of 


1^ 


1  New  York  Flremut's  Ins.  Co.  v.  Sturgee,  2  Cowen,  684;  i:x>rilUrd  t.  Clyde, 
88  N.  T.  384;  SalTord  t.  Wyckofl,  4  Hill,  442.  See  Eipreas  Co.  t.  BidlnMd  Co., 
99  U.  8.  190.  So  in  an  action  by  a  corpontlon  formed  for  the  purpose  ot  nuuin- 
facturlng  aAd  selling  lOBchinBB  "uidalltiilngB  incident  thereto,"  on  anurigned 
contract,  tlie  burden  o(  showing  the  corporation's  want  ol  power  to  uke  the 
^Ls^L^^uiiieDt  is  on  defendant.  Warder,  Boshnell  A  Oleaner  Ca  y.  Jack,  (Iowa) 
4ts  S.  AV.  T28. 

»  Fnnners'  Loan  &  Tnut  Co.  t.  Perry,  3  Sandf.  Ch.  388;  Chatanqna  Co., 
Bank  v.  RIsley,  19  N.  T.  269,  overruling  S.  C.  4  Denio,  N.  T.  481,  488;  SalM 
V.  Clowes,  8  Com.  St.  470. 

'  Treutoi  Banking  Co.  v.  Woodruff,  1  Greens.  (N.  J.)  in. 

'  Dockery  t.  Miller,  9  Hmnpli.  Tenn.  731. 


§  75  POWERS  DERIVED   FROM  CHARTER.  91 

the  incorporating  instrument — the  articles  of  incorpo- 
ration— with  respect  both  to  the  extent  of  powers 
therein  expressly  contained  and  the  incidental  powers 
iQclnded,  than  was  formerly  applied  to  charters  granted 
by  special  act. 

In  the  latter  case  the  legislative  intent  to  accomplish 
objects  beneficial  to  the  public  entered  into  the  con- 
sideration ;  while  under  general  laws  there  cannot  be 
said  to  be  any  specific  intendment  of  the  legislator  or 
any  concurrence  of  his  will  in  the  act  of  persons  be- 
coming incorporated  in  any  case.  There  is  no  room 
for  the  argument  often  successfully  advanced  under 
the  old  system  that  because  enough  appears  to  indicate 
a  general  intention  to  endow  an  association  of  persons 
with  corporate  capacity,  therefore  presumptions  must 
be  indulged  in  and  fictions  invented  to  avoid  defeating 
this  laudable  sovereign  purpose. 

A  forcible  reason  for  a  modification  of  this  rule  of 
construction  is  found  in  the  absence  of  any  necessity 
for  the  latitude  once  indulged.  Under  a  charter  granted 
by  special  act  the  incorporators  presumably  had  no 
voice  or  hand  in  the  matter  until  the  sovereignty  had 
acted  and  must  accept,  or  reject  the  charter  in  toto. 
But  under  general  laws  the  positions  are  reversed,  and 
the  incorporators  virtually  make  their  own  terms. 
There  is  no  more  reason  for  giving  a  liberal  construc- 
tion in  their  favor  than  in  favor  of  a  grantor  in  a  con- 
veyance of  real  estate. 
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CHAPTER  V. 


IN  STATE  FOBEIGN  TO  THAT  OF  OBEATIOH. 

I  76.  Rights  and  powers  fixed  by  laws  of  domicile. 

77.  Can  have  but  one  domicile. 

78.  No  extra-territorial  franchises  can  .be  conferred  by  a  state. 
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and  qualifies  its  franchises,  powers,  capacities  and  lia- 
bilities.* 


1  Crowley  v.  Panama  R.  R.  Co.,  30  Barb.  09;  SUte  v.  Milwaukee,  etc.,  R.  R. 
Co.,  45  Wis.  679;  Chaflfee  v.  Fourth  Nat.  Bank  of  N.  Y.,  71  Me.  514;  Mathews  v. 
Trustees,  2  Brewst.  541 ;  in  the  absence  of  evidence  to  the  contrary  it  cannot  be 
presumed  that  a  foreign  corporation  organized  for  the  purpose  of  constructing 
railroads,  has  no  i)ower  to  subscribe  for,  take  and  hold  stock  in  a  railroad  com- 
pany. In  re  Rochester  H.  ft  L.  Ry.  Co.,  45  Hun,  126.  **  The  laws  of  the  state 
creating  the  corporation  govern  when  applicable  to  its  contracts  and  dealings  in 
another  state,  and  when  these  are  attacked  such  laws  should  be  made  to  ap- 
pear."   Flournoy  v.  First  Nat.  Bank,  78  Ga.  222;  2  S.  E.  547. 

A  power  given  to  a  railroad  company  to  pledge  its  franchises,  property,  etc., 
does  not  authorize  an  outright  sale  to  a  corporation  of  another  state.  Qilcago 
B.  A  E.  C.  R.  Co.  V.  State  of  Missouri,  7  S.  Ct.  i:300. 
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It  can  perform  no  strictly  corporate  act  without  the 
boundaries  of  the  state  of  its  creation.* 

But  while  the  domicile  of  a  corporation  is  in  the  legal 
jurisdiction  of  its  origin  and  it*  is  in  its  nature  incapable 
of  migration,  yet  its  charter  may  confer  powers  with- 
out territorial  limitation,  and  these  may  be  exercised 
elsewhere  if  they  are  in  conflict  with  no  restriction  of 
local  law.* 

With  a  view  to  enabling  successful  prosecution  of  its 
business  a  corporation  may  consent  to  be  found  away 
from  home  in  respect  to  the  service  of  process  in  suits 
growing  out  of  its  transactions.^  The  right  to  sue 
in  the  courts  is  part  of  the  comity  and  need  not  be 
expressly  granted.*    But  a  state  may  by  statute  pro- 


^  Where  corporators,  to  whom  a  charter  is  granted  by  North  Carolhia,  as- 
MmUe  in  Baltimore  and  pees  resolutions  of  acceptance,  and  there  performed  all 
the  acts  neeesaary  to  oi:ganize  the  corporation,  such  acts  are  void,  and  the  cor- 
pontioB  has  no  legal  existence.  Smith  t.  Silver  Valley  Min.  Co.,  64  Md.  86; 
20A.10S2. 

*  The  franchises  granted  without  restrictions  may  be  exercised  whenever  the 
corporation  may  find  it  convenient,  profitable  and  permissible,  whether  within  or 
without  the  limits  of  the  state  creating  it.  Merrick  v.  Van  Santwood,  84  Barb. 
206;  Atdiison  T.  A  F.  R.  Co.  v.  Fletcher,  85  Kan.  236;  10  P.  596;  SanU  Clara, 
etc.,  Acad.  v.  SulUvan,  116  UL  375;  6  K.  £.  1834. 

*  Schellenberger  ex  parte,  6  Otto  369;  Ins.  Co.  v.  Francis,  11  Wall,  U.  S. 
210;  Ylncennes  R.  R.  Co.  v.  Bank  of  North  Am.,  82  Ul.  498. 

4  In  Smith  V.  Weed  S.  M.  Co.,  26  O.  St.  562,  and  in  Marine  &  F.  I.  B.  Co.  v. 
Janney,  1  Barb.  489,  it  was  held  the  terms  of  the  charter  of  a  foreign  corpo- 
ration need  not  be  alleged  in  a  pleading  in  order  to  show  its  capacity  to  sue.  See 
also  Lewis  v.  Bank  of  Kentucky,  12  O.  St.  132;  Silver  Lake  Bank  v.  North,  4 
John.  Ch.  370;  Guin  v.  N.  £.  M.  S.  Co.  (Ala),  8  So.  388;  Newburg  Petroleum  Co. 
V.  Weare,  27  O.  St.  343;  Lathrop  v.  Commercial  Bank  of  Sciota,  8  Dana,  V4; 
Hanna  v.  International  Petroleum  Co.,  28  O.  St.  622;  Bank  of  Michigan  v.  Wil- 
liams, 5  Wend,  478;  Beaston  v.  Farmers'  Bank  of  Delaware,  12  Pet.  135;  Louis- 
ville C.  C.  A  R.  K.  Co.  V.  Latson,  2  How.  497;  Bank  of  Augusta  v.  Earle,  13 
Pet.  519;  Lucas  v.  Bank  of  Georgia,  2  Stew.  Ala.  147;  Tombigbee  R.  R.  Co. 
V.  Kneeland,  4  How.  16;  X.  Y.  Dry  Docks  v.  Hicks,  5  McLean  111;  Leasure 
V.  Union,  etc.,  Ins.  Co.,  19  Pa.  St.  491;  Guaga  Iron  Co.  v.  Dawson,  4  Blackf. 
2QDB;  Savage  Mfg.  Co.  v.  Armstrong,  17  Me.  34;  Lycoming  F.  Ins.  Co.  v.  Long- 
ley,  62  Md.  196;  New  Jersey,  etc..  Bank  v.  Thorp,  6  Cow.  46;  Portsmouth  Livery 
Co.  V.  Watson,  10  Mass.  91;  Importing,  etc.,  Co.  v.  Locke,  50  Ala.  332;  Mut. 
Benefit  Life  Ins.  Co.  v.  Davis,  12  N.  T.  569;  Williams  v.  Ores  well,  51  Miss. 
817;  Dix«ct  U.S.  Cable  Co.  v.  Dominion  Tel.  Co.,  84  N.  T.  153;  Hibemia  Nat. 
Bank  v.  Lac(»nbe,  84  N.  T.  867;  American,  etc.,  Ins.  Co.  v.  Owen,  81  Mass.  401; 
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hibit  foreign  corporations  from  suing  in  its  courts  or 
limit  the  right  to  certain  designated  cases/  It  is  but  a 
just  condition  to  the  comity  that  a  foreign  corporation 
enjoying  it  shall  be  subject  to  the  jurisdiction  of  the 
courts  where  such  right  or  comity  is  enjoyed.* 

The  right  to  sue  a  foreign  corporation  did  not  exist 
at  common  law,  but  service  might  be  had  on  the  oflScer 
in  charge  of  the  resident  business  so  as  to  subject  its 
property  to  sequestration,  attachment  or  execution.^ 

§  77.  Can  have  bat  one  domicile* — But  a  corporation 
like  a  natural  person  can  have  but  one  legal  residence  ; 
and  in  the  federal  courts  no  averment  or  proof  as  to  its 
citizenship  elsewhere  than  in  the  state  of  its  creation 
will  be  permitted.*    Although   the   place   where  the 


Bank  of  Edwardsyille  y.  Simpson,  1  Mo.  184;  Nat  Bank  y.  De  Bemales,  1  Carr. 
A  P.  569;  Henriques  y.  Dutch,  etc.,  Co.,  2  Ld.  Raym.  1582;  British  American 
Land  Co.  y.  Ames,  6  Mete.  391.  Compare  American  Colonization  Soc  y.  Gar- 
trell,  28  Ga.  448,  where  the  charter  declared  the  corporation  to  be  created  for  a 
specified  purpose,  *'and  for  no  other  purpose,*'  and  its  right  to  sue  in  another 
state  was  questioned;  also  Ayers  y.  Seibel  (Iowa),  47  N.  W.  969,  where  it  was 
denied.  The  right  to  sue  in  another  state  for  libel  has  in  seyeral  cases  been 
denied  or  doubted.  See  Bank  of  Marietta  y.  Pindall,  2  Rand.  478;  Leasure  y. 
Union  Mut.,  etc.,  Co.,  91  Pa.  St.  491;  Hahneman,  etc  y.  Co.  Beebe,  48  IlL  88w 

1  See  y.  Y.  C.  C.  P.,  sees.  1779,  1780;  Duquesne  Club  y.  Penn.  B'k,  85  Hun, 
890.  See  B*k  of  Commerce  y.  Rutland,  etc.,  R.  R  Co.,  10  How.  Pr.  1.  Aa  to 
right  of  non-resident  whose  debt  arose  outside  of  state  to  sue  a  foreign  corpora- 
tion, see  Robinson  y.  Oceanic,  etc.,  Co.,  112  N.  T.  815;  19  N.  B.  Rep^  025,  hold- 
ing that  he  enjoys  no  such  right  See  also  Newell  y.  Great  Western  Ry.  Co.,  19 
Mich.  886;  Despar  y.  Continental,  etc.,  Co.,  187  Mass.  444. 

>  Thomas  y.  Placenrille,  etc.,  Co.,  65  Cal.  600;  4  P.  641;  Martens  y.  Interna- 
tional, etc.,  Soc.,  58  N.  Y.  889;  St.  Clair  y.  Cox,  100  U.  S.  850;  1  S.  Ct.  854;  Peck- 
ham  y.  North  Parish,  88  Mass.  274,  286;  Hayden  y.  Androecoggin,  1  Fed.  Rep. 
98;  City,  etc.,  Ins.  Co.  y.  Carrugi,  41  Ga.  660.  But  the  record  must  show  that 
the  foreign  corporation  was  doing  business  within  the  Jurisdiction.  Henning  y. 
Planters'  Ins.  Co.,  28  Fed.  Rep.  440;  Bamett  y.  Chicago,  etc,  R  R.  Co.,  4 
Hun,  114;  Augerhoefer  y.  Bradstreet,  Co.,  22  Fed.  Rep.  805. 

<  Newburg  y.  Yon  Opper,  etc.,  Co.,  L.  R  7  Q.  B.  298.  It  was  held  that 
seryice  may  be  had  anywhere  upon  the  president  of  a  corporation  created  by 
Congress.  Eby  y.  N.  Pac.  R  Co.,  13  Phil.  144. 

«  R  R  Co.  y.  Harris,  12  Wall.  65;  Fates  y.  Chicago  M.  <fe  St.  P.  Ry.  Co.,  82  F. 
678.  In  Fitzgerald  y.  Missouri  Pac  Ry.  Co.,  45  F.  812  (April,  1891),  it  was  held 
that  the  decision  of  the  supreme  court  of  the  state  that  a  particular  corporation 
is  a  corporation  of  that  state  is  binding  on  the  federal  court 
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agents  of  a  corporation  transact  its  business  or  keep 
their  offices  is  immaterial,  yet  it  has  been  held  that  it 
is  its  duty  to  keep  its  principal  place  of  business  in  the 
state  creating  it,  to  enable  the  state  to  exercise  visitorial 
powers  and  the  courts  to  acquire  jurisdicton.  The 
main  purpose  of  a  corporation  must  be  carried  out  at  the 
place  where  it  is  established  ;  but  the  incidental  powers 
which  are  necessary  for  the  maintaining  of  the  corpora- 
tion may  be  exercised  elsewliere.* 

A  corporation  becomes  a  domestic  corporation  of  a 
state  either  by  a  creation  of  or  adoption  by  such  state. 
A  corporation  of  one  state  may  be  made,  by  appropriate 
l^islation,  a  citizen  of  another  state.  Whenever  the 
eflfect  of  state  legislation  is  to  adopt  a  foreign  corpora- 


>  state  V.  Milwaukee  R.  R.  Co.,  45  Wis.  579;  Land  Grant  R.  R.  Co.  t.  Colu- 
mn, of  Coffee  Co.,  6  Kans.  245. 

The  Ohio  A  Mississippi  Railroad  Company  was  chartered  by  act  of  the  In> 
diana  l^rtslatiire  which  did  not,  in  terms,  locate  It  anywhere.  Inmiediately 
after  receiying  its  charter  it  migrated  to  the  state  of  Ohio,  and  established  Ita 
principal  place  of  business  in  that  state,  having  received  authority  from  the  l^s- 
latnre  of  Ohio  to  act  therein.  The  validity  of  certain  corporate  acts  done  In 
the  latter  state  coming  before  the  Supreme  Court  of  Indiana,  and  the  question 
whether  at  common  law  and  upon  general  principles  a  corporation  must  have  a 
"local  habitation  as  well  as  a  name*'  It  was  held  that  It  could  not  migrate  to 
the  state  of  Ohio  unless  granted  power  to  do  so  by  the  legislature  of  Indiana,  and 
that  its  acts  done  at  its  office  in  Ohio  were  inoperative  and  void  as  corporate 
acts.  Aspinwall  v.  Ohio  A  Miss.  R.  R.  Co.,  20  Ind.  492.  A  corporation  created 
by  act  of  the  legislature  of  the  state  of  Florida  was  held  in  Massachusetts  to  be 
a  foroign  corporation  although  many  of  the  members  and  officers  resided  and  its 
books  and  records  and  principal  place  of  business  were  kept  there.  Danforth 
V.  Penny,  44  Mass.  (3  Mete)  504.  But  in  a  similar  case  it  was  held  that  such 
foreign  corporation  might  be  deemed  domestic  to  the  extent  of  enabling  a  cred- 
itor of  a  stockholder  to  attach  his  interests.  Young  v.  S.  Tredegar  Iron  Co.,  1 
Pickle  B.  (Tenn.)  189;  2  S.  W.  Rep.  202.  But  a  foreign  raihxMui  corporation  is 
not  rendered  domestic  by  merely  being  authorized  to  construct  and  operate  lines 
within  a  state  by  an  act  which  provides  that  it  shall  be  deemed  a  domestic  cor- 
poration in  all  proceedings  upon  causes  of  action  arising  therein.  Chicago  M. 
4  St.  P.  By.  Co.  V.  Becker,  32  F.  849;  Mahoney  v.  Ry.  Co.,  21  F.  817. 

*  The  receiving  of  gifts  of  money  and  property  for  the  purpose  of  an  academy 
is  a  means  of  maintaining  it,  and  carrying  out  the  object  for  which  it  was 
fonned;  and  the  power  to  take,  hold  and  convey  property  for  such  purpose  may 
be  exercised  anywhere,  unaffected  by  the  restriction  as  to  the  academy* s  place 
of  location.  Santa  CUura  Female  Academy  v.  Sullivan,  116  111.  375;  6  N.  E. 
188, 
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tion  as  one  of  its  own,  it  becomes  a  citizen  as  well  of  the 
state  adopting  it  as  of  that  to  which  it  owes  its  original 
charter/ 

The  National  Banking  Act  provides  that  the  '*  usual 
business  of  each  national  banking  association  shall  be 
transacted  at  the  office  or  bank  located  in  the  place 
iipecified  in  its  organization  certificate.**  ^ 

§  78.  No  extra-territorial  francliises  can  be  conferred 
by  a  state. — It  is  a  fundamental  principle  that  independ- 
ent of  the  comity  between  states,  no  state  laws  can 
have  any  binding  force  outside  the  territorial  limits  of 
the  state  enacting  them.^  Since  a  franchise  in  the  hands 
of  a  citizen  clothes  him  with  a  vestige  of  sovereignty, 
it  follows  that  a  state  cannot  grant  to  a  person  the  right 
to  exercise  it  in  a  foreign  state  or  country.      "Every 

1  As  to  whether  a  state  has  adopted,  and  thus  domesticated,  a  foreign  cor- 
poration, is  purely  a  question  of  legislatiye  intent.  When  the  legislature  of 
Arbana^  provided  that  every  railroad  corporation  of  any  other  state  which  has 
heretofore  leased  or  purchased  any  railroad  In  this  state  shall,  within  00  days 
from  the  passage  of  this  act,  file  a  duly  certified  copy  of*  its  articles  of  incorpo- 
ration or  charter  with  the  secretary  of  state  of  this  state,  and  shall  thereupon  be- 
come a  corporation  of  this  state,  it  evinces  by  the  language  used  a  clear  purpose 
to  make  such  corporation  a  domestic  one,  and  when  such  articles  of  incorpo* 
-ration  or  charter  are  filed  with  the  secretary  of  state,  such  foreign  corporation 
becomes  a  corporation  of  the  state.  James  v.  St.  Louis  A  S.  F.  Ry .  Co.,  46  F. 
47  (May,  1801.) 

But  there  is  a  general  presumption  that  a  corporation,  though  carrying  on 
business  in  several  states,  can  have  a  residence  only  in  the  state  in  which  it 
was  created.  Accordingly  it  was  held  that  the  averment  that  a  corporation  was 
'Created  under  the  laws  of  a  certain  state  precludes  the  idea  that  it  may  have  be- 
come a  resident  of  another  state,  and  is  sufficient  in  a  petition  for  removal  of  a 
•cause  from  a  state  to  a  federal  court.  Dissenting  from  Hirschl  v.  Threshing 
Hachine  Co.,  42  F.  803,—Myer8  v.  Murray,  Kelson  A  Co.,  48  P.  006. 

Under  Act  18th  Gen.  Assem.  Iowa,  c.  128,  which  gives  foreign  railroad  com- 
panies which  have  filed  copies  of  their  charters  with  the  secretary  of  state  the 
same  rights  and  privileges  as  domestic  railroad  corporations,  a  foreign  railroad 
•company  cannot  claim  the  rights  of  a  domestic  corporation  without  showing 
that  it  has  filed  a  copy  of  its  charter.  State  v.  Chicago,  M.  A  St.  P.  Ry.  Co., 
80,  Iowa  686;  46  N.  W.  741. 

*  Rev.  St.  U.  S.,  sec.  5100.  A  national  bank  cannot  make  a  valid  contract  lor 
the  cashing  of  checks  upon  it,  at  a  different  place  from  that  of  Its  residence, 
;through  the  agency  of  another  bank.    Armstrong  v.  Second  Nat.  B'k,  38  P.  888. 

*  Story  on  Conflict  of  Laws,  sec.  7;  Sedwick  on  Const.  A  Stat.  Law,  0. 
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power  which  a  corporation  exercises  in  another  state 
depends  for  its  validity  upon  the  laws  of  the  sovereignty 
in  which  it  is  exercised^;  and  a  corporation  can  make 
no  valid  contract  without  the  sanction  express  or  im- 
plied of  such  sovereignty,  unless  a  case  should  be  pre- 
sented in  which  the  right  claimed  by  the  corporation 
should  appear  to  be  secured  by  the  constitution  of  the 
United  States."  ^  But  though  it  must  live  and  have  its 
being  in  the  state  of  its  creation  only,  yet  it  does  hot 
by  any  means  follow  that  its  existence  there  will  not 
be  recognized  in  other  places  ;  and  its  residence  in  one 
state  creates  no  insuperable  objection  to  its  power  of 
contracting  in  another.  It  is  a  person  for  certain  pur- 
poses in  contemplation  of  law.^  The  rights  and  fran- 
chises which  a  state  has  conferred  on  a  corporation,  to 
be  exercised  within  its  jurisdiction,  cannot  be  annulled 
by  the  act  of  another  state  or  by  a  decree  of  its  courts.* 

§  79.  Comity  and  the  nsages  of  trade.— It  is  well  settled 
that  by  the  law  of  comity  among  nations  a  corporation 
created  by  one  sovereignty  is  permitted  to  make  contracts 
in  another  and  to  sue  in  its  courts.     The  same  law  of 


^  Banyan  v.  Coster's  Lessee,  14  Pet.  122,  129,  180,  pear  Justice  Thompson; 
Land  Grant  Ry.  Co.  v.  Coffee  County,  6  Kans.  252;  Thompson  v.  Waters,  25 
Hieh.  221;  Phoenix  Ins.  Co.  y.  Commonwealth,  5  Bush.  Ry.  08.  See  also  Reee 
V.  Newport  News  A  M.  Y.  Co.,  32  W.  Ya.  164;  9  S.  £.  212;  Baltimore,  etc.,  R. 
R.  Co.  T.  Glenn,  28  Md.  287.  Const.  Ark.,  art.  12,  {  6,  provides  that  corporations 
niay  be  formed  under  general  laws,  which  may  be  altered  or  repealed;  that  the 
General  Assembly  shall  have  i)ower  to  alter  or  revoke  the  charter  of  any  corpo- 
ration, provided  that  *'no  injustice  shall  be  done  to  the  corporators.''  Section 
1 1  provides  that  foreign  corporations  doing  business  in  the  state  shall  be  sub- 
ject to  the  same  limitations  and  regulations  as  domestic,  and  shall  not  eacercise 
any  greater  privileges  or  franchises  than  they  do.  Heldj  that  a  foreign  railway 
ccmipany,  having  entered  the  state  to  operate  a  road  after  the  above  provisiMU 
were  in  force,  was  subject  to  legislation  reducing  passenger  rates,  provided, 
only,  such  reduction  did  no  injustice  to  the  corporators.  St.  Louis  A  S.  F.  Ry. 
Co.  V.  Gill,  (Ark.)  15  S.  W.  18. 

<  B'k  of  AogusU  V.  Earle,  18  Pet.  519,  588. 

*  Barclay  v.  Fklman,  4  Edw.  N.  T.  Ch.  128,  130;  Importing,  etc,  Co.,  of  Ga. 
V.  liocke,  60  Ala.  835;  Society  for  Prop,  of  Gospel  v.  New  Haven,  8  Wheat, 
i»\;  Merrick  v.  Yan  Santvoord,  34  y.  Y.  208;  Ywmont  v.  Society  for  Prop,  of 

Gospel,  1  Paine  C.  Ct.  er^S. 

7 
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comity  prevails  among  the  several  sovereignties  of  the 
Union.  The  public  long  continued  usages  of  trade  ;  the 
general  acquiescence  of  the  states  ;  the  particular  legis- 
lation of  some  of  them  as  well  as  the  legislation  of  C!on- 
gross — all  concur  in  proving  the  truth  of  this  proposi- 
tion.^ 

It  may  therefore  be  stated,  as  a  proposition  too  well 
settled  to  require  the  citation  of  authorities,  that  in  the 
absence  of  legislation  imposing  restrictions,  and  condi- 
tions or  prohibitions,  corporations  formed  under  another 
sovereignty  may  carry  on  business  and  protect  their 
rights  in  the  courts  of  any  state  in  the  Union. 

They  may  make  contracts,  sue  and  defend  in  the 
courts,  acquire  real  and  personal  property  by  gift  or 
devise  or  by  purchase,  and  foreclose  mortgages.* 


1  Bftnk  of  Augusta  y.  Earle,  13,  Pet.  519.  In  Christian  Union  v.  Yonnt,  101 
U.  S.  856,  Justice  Harlan  said: — "  In  harmony  with  the  general  law  of  comity 
obtaining  among  the  states  composing  the  Union,  the  presumption  should  be- 
indulged  that  the  corporation  of  one  state,  not  forbidden  by  the  law  of  its  be- 
ing, may  exercise  within  any  oth^r  state  the  general  lowers  conferred  by  its 
own  charter,  imless  it  is  prohibited  from  so  doing,  either  in  the  direct  enact- 
ments of  the  latter  state,  or  by  its  public  policy,  to  be  deduced  from  the  general 
course  of  legislation,  or  from  the  settled  adjudications  of  its  highest  court." 
See  also  In  re  App.  of  E.  C.  &  B.  R  Co.,  35  Kan.  557. 

^  It  has  been  held  that  a  corporation  api)ointed  administrator  in  another 
state  may  sue  on  bills  and  notes  held  in  that  capacity  as  assignee  in  the  courts 
of  a  state  the  laws  of  which  do  not  allow  corporations  to  administer.  Fidelity 
Ins.  Co.  V.  Niven,  5  Houst  Del  416.  Under  Pub.  Gen.  Laws,  Md.,  art  23, 1 297, 
which  provides  that  a  non-resident  plaintiff  may  sue  in  the  courts  of  the  state  a 
foreign  corporation  doing  business  within  a  state,  when  the  cause  of  action 
has  arisen  there,  an  action  may  be  maintained  within  the  state  on  a  i)olicy  of 
life  insurance  issued  by  a  foreign  corporation  to  a  resident  of  another  state, 
where  the  application  for  insurance  and  the  delivery  of  the  policy  both  took 
place  within  the  state,  and  the  application  was  examined  there,  and  the  pay- 
ment necessary  to  validate  the  delivery  of  the  policy  was  made  there.  Fidelity 
Mut.  life  Ass'n  v.  Ficklin,  (Md.)  21  A.  680. 

Under  a  bill  of  lading  issued  in  a  foreign  country  for  goods  to  be  tnmsi)orted 
therefrom  to  New  York,  an  action  for  damages  to  the  goods  in  course  of  trans- 
portation is  upon  a  cause  of  action  arising  in  New  York,  within  Code  Civil 
Pro.,  N.  Y.,  §  1780,  subd.  3,  authorizing  an  action  against  a  foreign  corporation 
to  be  maintained  by  a  non-resident,  **  where  the  cause  of  action  arose  within 
the  sUte.'*    Robertson  v.  National  S.  S.  Co.,  14  N.  Y.  S.  313. 
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§  80.  Cannot  exeeed  aathorlty  eonferred  by  charter 
in  another  state. — If  the  law  creating  the  corporation 
does  not  by  the  true  construction  of  the  words  used  in 
the  charter  give  it  the  right  to  exercise  a  given  power 
within  the  state  of  its  creation,  it  possesses  no  such 
power  beyond  the  limit  of  such  state.  And  if  it  appears^ 
from  a  fair  construction  of  the  words  used  in  its  creation 
that  it  was  intended  to  confine  its  operations  to  the  limits 
of  the  state  granting  corporate  powers,  these  cannot  be 
exercised  elsewhere.^ 

Whether  an  agent  is  authorized  to  do  a  particular  act 
and  whether  such  act  is  within  the  corporate  powers 
depends  upon  the  laws  of  the  state  where  the  corpora- 
tion was  created.  The  legality  and  enforceability  of  the 
act  are  determined  by  the  law  of  the  state  where  it  is 
performed.* 

A  charter  cannot  confer  upon  a  corporation  authority 
to  do  any  act  in  another  state  not  allowed  to  its  citizens 
generally.  The  law  of  comity  merely  recognizes  the 
authority  to  act  in  a  corporate  character  subject  to  all 
the  laws  of  the  state  where  it  assumes  to  act.^ 


1  Bank  of  AugnsU  y.  Earie,  13  Pet.  688,  680;  Aspinwall  v.  Ohio,  etc.,  R.  B. 
Co.,  20  Ind.  402;  MetropoUtan  Banky.  Godfrey,  23  Ul.  579;  Bank  of  Wash- 
tenaw  t.  Montgomery,  2  Scam.  427;  Ohio  Life  Ins.  Co.  v.  Merchants*  Ins.  etc.^ 
Co.,  11  Hump.  24;  Thompson  v.  Waters,  25  Mich.  222;  Diamond  Match  Co.  v. 
Reg.  of  Deeds,  51  Mich.  145;  16  N.  W.  314;  Pierce  v.  Crompton,  13  B.  I.  312; 
Bard  ▼.  Poole,  12  y.  Y.  505.  Compare  Milnor  v.  New  York,  etc.,  R.  R.  Co.,  5S 
N.  Y.  868. 

*  Ellensworth  v.  St  Louis,  etc,  R.  R.  Co.,  06N.  Y.  558.  An  act  requiring  a 
▼ote  of  the  stockholders  to  convey  real  estate  does  not  apply  to  a  foreign  cor> 
poration.  Saltmarsh  t.  Spaulding,  147  Mass.  224;  17  N.  E.  .316.  The  legis- 
lature in  levying  a  tax  upon  gross  receipts  of  foreign  corporations  may  require 
the  same  to  he  paid  hy  their  agents.  State  v.  Sloss,  83  Ala.  08;  3  So.  745. 
Same  law  determines  duties  and  liabilities  of  offices  of  foreign  corporation  as 
those  of  citizens  occupying  similar  fiduciary  relation.  N.  Y.  P.  &  B.  R.  Co.  v. 
Dixon,  114  N.  Y.  80;  21  N.  E.  110. 

>  saver  Lake  Bank  v.  North,  4  Johns.  N.  Y.  Ch.  370;  Bard  v.  Poole,  12  N. 
Y.  5a5;  Milnor  v.  New  York,  etc.,  R.  R.  Co.,  53  N.  Y.  363j  McGregor  v.  Erie 
Ry.  Co.,  35  N.  J.  Law,  115;  Bank  of  Augusta  v.  Earle,  13  Pet  530,  305;  Stetson, 
T.  City  Bank,  2  Ohio  St.  174;  Lewis  v.  Bank  of  Kentucky,  12  Ohio  182:  Isle. 
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§  81.  The  law  of  comity  will  not  aathorize  infringement 
of  local  laws. — The  comity  between  states  will  not  be 

allowed  to  avail  a  corporation  for  the  purpose  of  evading 
under  its  cover  the  laws  of  a  foreign  state.^  To  give 
effect  to  such  an  attempt  would  be  to  facilitate  the  per- 
petration of  a  fraud  upon  both  the  state  of  its  creation 
and  that  in  which  it  seeks   to  exercise  its  powers.* 


Royale  Land  Corp.  v.  Sec.  of  State,  76  Mich.  162 ;  43  N.  W.  14.  The  laws  of 
New  York  forbid  devises  to  corporations  except  under  certain  conditions;  aad  a 
devise  made  in  that  state  to  a  foreign  corporation  was  held  void  althou^  k  was 
authorized  by  its  charter  to  accept  testamentary  devises.  Boyce  v.  City  of 
St.  LottU,  29  Barb.  N.  Y.  650;  White  v.  Howard,  46  N.  Y.  144,  165;  United 
States  V.  Fox,  94  U.  S.  315. 

Xhough  the  charter  of  a  corporation  authorizes  it  to  charge  a  certain  rate  of 
interest,  such  rate  will  be  deemed  usurious  in  a  state  whose  usury  laws  make  it 
«o.  Hitchcock  v.  United  States  Hank,  7  Ala.  485.  But  see  Larwell  v.  Han- 
over Sav.,  etc.,  Soc.,  40  Ohio  St.  274,  281.  An  act  requiring  every  contract  of 
n  corporation  whereby  a  liability  may  be  incurred  by  it  exceeding  $100  to  be  in 
writing  under  its  seal  held  not  to  apply  to  foreign  corporations.  Rumbough  v. 
So.  Imp.  Co.,  106  N.  C.  461;  11  S.  K  528. 

1  Gill  T.  Kentucky  &  CoL  G.  S.  M.  Co.,  7  Bush.  635;  Phoenix  Ins.  Co.  v.  Com- 
monwealth, 5  Bush  68;  Milnor  v.  New  York  4;  N.  H.  R.  R.  Co.,  53  K.  T.  MS; 
Runyon  v.  Koster,  14  Pet.  122;  Martin  v.  MobUe,  ab  O.  R.  R.  Co.,  7  Bush«  4{S5; 
Re  Comstock,  3  Sawy.  218;  Frazier  v.  THlcox,  4  Rob.  La.  518;  Bard  v.  Pode, 
12  N.  Y.  495;  Diamond  Hatch  Co.  v.  Powers,  51  Mich.  145;  6  K.  314.  By 
virtue  of  Revision  N.  J.,  sec.  50,  p.  186,  the  courts  will  order  the  books  of  a  com- 
pany incorporated  under  the  laws  of  that  state,  but  keeping  its  books  out  of  the 
state,  brought  into  the  state  for  inspection  by  stockholders,  when  the  stock  has 
depreciated,  and  the  stockholders  are  desirous  of  knowing  the  exact  condition 
«of  the  company,  and  on  failure  to  do  so  will  declare  its  charter  forfeited.  Huy- 
ler  T.  Craigin  Cattle  Co.,  40  N.  J.  Eq.  392;  2  A.  274. 

*  A  c(Mporation  was  created  by  act  of  the  legislature  of  Pennsylvania  and  en- 
powered  by  its  charter  to  do  business  anywhere  except  in  the  state  of  Pensyl* 
<vania.  It  was  also  provided  that  *'  It  shall  be  lawful  for  the  company  to  estab- 
lish the  necessary  offices  for  the  business  of  the  company  wherever 'their  busi- 
ness is  located  and  to  have  their  principal  office  in  the  United  States  in  sudi 
place  as  they  may  deem  expedient;  at  which  place  it  shall  be  lawful  to  hold  all 
meetings  for  the  transactions  of  the  business  of  the  company."  After  doiag 
business  on  an  extensive  scale  in  the  state  of  Kansas  and  keeping  its  main  office 
there  for  a  number  of  years,  its  authority  to  do  business  by  i^ue  of  the  oondty 
of  the  latter  state  came  in  question  before  its  courts  in  an  action  on  munidiod 
bonds  executed  and  delivered  to  it.  It  was  held  that  no  comity  due  or  ^TiTti**g 
required  the  state  of  Kansas  to  recognize  the  corporate  existence  or  powws  of 
«uch  foreign  corporation.  Land  Grant  Ry.,  etc,  Co.  t.  Coffee  County,  6  Kan. 
256.  AoU  Tex.,  1885,  p.  59,  which  repealed  Rev.  St.  1879,  art.  666,  sobd.  27, 
ainthorizing  the  organization  of  mercantile  corporations,  is  a  direct  prohibitioii 
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'Sot  can  a  foreign  corporation  do  away  by  contract  with  the 
provisions  of  statutes  regulating  and  fixing  conditions 
upon  which  it  is  permitted  to  do  business  in  a  state.^ 

§  82.  Comity  a  part  of  the  law  of  the  land. — Still 
since  the  law  of  comity  is  founded  upon  reasons  of  in- 
terest and  convenience,  an  intent  to  disregard  it  must 
clearly  appear  in  order  to  deprive  a  corporation  of  its 
benefits.  By  it  corporations,  like  natural  persons,  are 
permitted  to  extend  their  dealings  into  other  states  than 
that  in  which  they  are  chartered.  "  If  the  policy  of  a 
state  or  territory  does  not  permit  the  business  of  the 
foreign  corporation  in  its  limits  or  allow  the  corporation 
to  acquire  or  hold  real  property,  it  must  be  expressed  in 
some  affirmative  way  ;  it  cannot  be  inferred  from  the 
fact  that  its  legislature  has  made  no  provision  for  the 
formation  of  similar  corporations  or  allowing  corporations 
to  be  formed  only  by  general  law."  ^ 

§  83.  The  charter  alone  is  eonsnlted  for  authority  in  an- 
otlier  state, — The  powers   conferred  in  the   charter  or 

articles  of  incorporation  are  consulted  to  determine  the 


against  the  operation  of  sach  corporations  in  Texas,  and  tlie  rule  of  comity 
does  not  extend  so  far  as  to  render  valid  the  charter  of  such  a  corporation  ob- 
tained in  another  state  for  the  sole  purpose  of  doing  business  in  Texas.  Affirm- 
ing I  S.  W.  200.  Empire  Mills  v.  Alston  Grocery  Co.,  (Tex.)  15  S.  W.  505. 
See  also  Smith  ▼.  Alvoid,  63  Barb.  N.  T.  423;  Com.  v.  N.  Y.  L.  E.  &.  W.  R. 
Ca,  114  Pa.  St  340;  7  A.  756;  State  v.  MUwaukee,  etc.,  Ry.  Co.,  43  Wis.  570; 
Hannay.  International  Petroleum  Co.,  23  Ohio  St.  622;  Runyan  v.  Hosier's- 
I^essee,  14  Pet  180;  Second  Nat.  Bank  v.  Lovell,  2  Gin.  (Ohio)  400;  Newbury 
Petr^mn  Co.  t.  Weare,  27  Ohio  St.  352;  Hill  v.  Beach,  12  N.  J.  Eq.  31;  Mer> 
rick  ▼.  Van  SantTOord,  84  N.  Y.  222;  Merrick  v.  Brainard,  38  Barb.  574.  But 
the  oonTeyaiice  of  real  estate  to  a  foreign  corporation  which  the  law  does  not 
permit  it  to  hold  is  not  void  upon  collateral  attack.  It  may  hold  and  enjoy  the 
same  sobject  to  the  Commonwealth's  right  of  escheat.  Hickory  Farm  Oil  Co. 
?.  Bnf.  N.  Y.  A  P.  R.  Co.,  82  P.  22.  See  also  Com.  v.  N.  T.  L.  E.  A  W.  Co., 
114  Al  St  340;  7  A.  756;  Carlow  v.  C.  Aultman  <&  Co.  (Xeb.),  44  N.  W.  878. 

1  Flelcher  v.  N.  Y.,  etc.,  Ins.  Co.,  13  Fed.  Rep.  526.  See  also  Daly  T.Nat., 
etc,  Ins-  Co.,  64  Ind.  1,  holding  that  the  same  principle  applies  to  a  corpora- 
Uofi  chartered  by  the  federal  government. 

•  Oowell  V.  S.  Springs  To.,  100  IT.  S.  50,  00.  ivr  Fiold,  .T. 
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legality  of  corporate  acts  in  a  state,  other  than  that 
creating  the  corporation.  While  the  general  legislation 
of  such  state  has  no  extra-territorial  application,  yet 
it  affects  the  legality  of  the  acts  of  the  corporation 
if  the  same  are  legal  in  the  state  where  performed. 
Though  an  act  be  expressly  prohibited  in  the  charter  of 
a  corporation  where  formed,  yet  it  may  be  upheld  in 
another  sovereignty  if  not  contrary  to  the  laws  of  the 
latter.i 

And  a  foreign  corporation  may  charge  the  legal  rate 
of  interest  in  a  state  where  it  does  business  though  the 
rate  would  be  illegal  and  usurious  in  the  state  of  its 
creation.* 

If  although  the  laws  of  the  state  where  the  charter 
was  granted  render  the  corporation  liable  in  an  action 
by  the  representatives  of  a  person  whose  death  it  has 
caused,  yet  no  liability  will  attach  in  another  state 
where  no  means  of  redress  for  such  act  are  provided.* 

§  84.  Corporations  not  entitled  to  rights  and  immiinlties 
as  citizens. — The    constitutional  provision  securing   to 

citizens  of  each  state  all  the  immunities  and  privileges 

of  citizens  in  the  several  states  was  not  intended  to  in- 


^  Thus  where  in  a  charter  granted  in  nUnois  the  corporation  was  prohibited 
from  disposing^  of  its  bonds  at  less  than  eighty  cents  on  the  dollar,  it  was  held 
that  such  prohibition  did  not  prevent  it  from  disposing  of  its  bonds  at  less  rate 
in  the  State  of  New  York.  Such  prohibitions  were  considered  in  the  latter 
state  as  mere  restrictions  upon  the  powers  of  the  officers  and  agents  of  cor- 
porations.   Ellsworth  V.  St.  Louis,  etc,  Ry.  Co.,  9S  N.  Y.  553. 

The  same  principle  has  been  applied  to  devises  prohibited  in  the  state  grant- 
ing the  charter  but  lawful  in  the  state  where  made.  White  y.  Howard,  88 
Conn.  342;  FeUows  v.  Miner,  119  Mass.  541.  See  Baker  v.  Clarke  Institution,  110 
Mass.  88;  Ould  v.  Washington  Hospital,  05  U.  S.  318.  Ab  to  the  capacity  of  an 
insolvent  corporation  to  take  a  transfer  of  property  where  the  laws  of  the  place 
of  creation  and  of  the  transaction  were  different;  Hoyt  v.  Sheldon,  8  Bosw. 
267;  299.  See  also  Hoyt  v.  Thompson,  5  N.  Y.  320,  353;  s.  a  19  N.  Y.  208;  Ohio 
Life  Ins.  Co.  v.  Merchants'  Ins.,  etc.,  Co.,  11  Hump.  324. 

*  Bard  t.  Poole,  12  N.  Y.  495;  Hitchcock  v.  United  States  Bank,  7  Ala.  886, 
433.  See  MUler  v.  Tiffany,  1  Wall,  310;  Depau  t.  Humphreys,  20  Mart  La. 
1 ;  Bullard  v.  Thompson,  35  Tex.  318. 

>  Crowley  v.  Panama,  R.  H.  Co.,  30  Barb.  99. 
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elude  corporations  under  the  term  citizens.^  Such  a  con- 
straction  would  have  the  effect  of  conferring  upon  each 
state  the  power  of  disposing  of  the  franchise  of  acting 
in  a  corporate  capacity  within  the  jurisdiction  of  other 
states.  Such  a  power  would  enable  one  state  by  the 
creation  and  transfer  of  ''  legal  institutions  '*  to  entirely 
subvert  the  objects  of  legislation  in  a  sister  state  and 
substitute  its  own.^ 

§  85.  Property  rights  are  protected. — But  this  prin- 
ciple only  applies  to  foreign  corporations  seeking  to 
enjoy  the  rights  and  benefits  of  citizenship  beyond  the 
limits  of  the  states  creating  them.  It  has  come  to  be 
well  settled  that  with  respect  to  property  rights  no  dis- 
crimination can  be  made  between  corporations  and 
natural  persons.' 

The  shareholders  of  a  corporation  are  not  necessarily 
citizens  of  any  state  ;  and  even  if  they  were  there  is  a 
marked  distinction  between  a  discrimination  against  the 
members  and  against  the  corporation  itself.  It  cannot 
be  said  that  a  law  of  a  state  discriminating  against  a  cor- 
poration chartered  by  another  stajbe  discriminates  against 
the  individual  citizens  of  such  state.  It  would  merely 
be  a  modification,  limitation  or  abrogation  of  the  comity 
previously  existing  between  the  two  states  with  respect 
to  the  extra-territorial  effect  of  charters  of  incorporation. 
Special  privileges,  such  as  the  enjoyment  of  a  corporate 
franchise,  enjoyed  by  citizens  in  their  own  state,  are  not 
secured  under  the  constitutional  provision  under  con- 
sideration in  other  states.     The  privileges  intended  to 

1  Norfolk  W.  A  R.  Ca  v.  Conn.,  186  U.  S.  114;  10  S.  0.  058.  See  also  Cum- 
mingsY.  Wings,  31  S.  C.  427;  Cole  v.  Cunningham,  183  U.  S.  lOT;  10  S.  C  269. 

*  PhU.  Fire  Asso.  v.  New  York,  119  IT.  S.  110;  Pembina  Cons.  S.  M.  <&  M. 
Co.  ▼.  Penn.  125  U.  S.  181. 

'  Minneapolis  ^k  W.  L.  R.  Co.  v.  Herrick,  127  U.  S.  210;  Missouri  Pac.  R.  Co. 
▼.  Mackey,  Id.  205;  Minn.  4;  St  P.  R.  Co.  y.  Beckwith,  129  U.  S.  26;  Santa 
Clara  County  ▼.  Sou.  Pac.  R.  Co.,  118  U.  S.  894,  396;  Pembina  Min.  Co.  t. 
Penn.,  125  U.  S.  181. 
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be  secured  by  it  are  those  common  to  all  citizens  in  anj^ 
given  state  under  its  constitution  and  laws  by  virtue  of 


their  being  citizens.^ 

§  86.  Foreign  eorporations  may  be  excluded. Since   a 

state  has  the  right  to  exclude  foreign  corporations 
entirely  from  the  exercise  of  corporate  powers  or  the 
transaction  of  business  within  her  boundaries,  and  the 
means  by  which  she  causes  such  exclusion  or  the  motives 
thereof  are  not  subjects  for  judicial  inquiry, — * 

§  87«  Policy  of  exclasion  need  not  be  expressed* The 

intent  of  a  state  to  exclude  foreign  corporations  from  the 
transaction  of  business  within  its  borders  need  not  be 
expressed  directly,  but  may  be  inferred  from  its  general 
policy  and  legislation.  Whenever  a  state  sufficiently 
indicates  that  contracts  which  derive  their  validity  from 
its  comity  are  repugnant  to  its  policy  or  are  considered 
as  injurious  to  its  interests,  the  presumption  in  favor  of 
the  adoption  of  such  comity  can  no  longer  be  drawn. ^ 

§  88«  State    may    impose  conditions* — It   necessarily 

1  Paul  v.  Virginia,  8  Wall,  168. 

»  Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  535;  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.  564.  A  subsequent  revocation  of  license  granted  to  a  foreign  corporation 
to  do  business  within  the  state  does  not  deprive  it  of  property  without  due 
process  of  law.  Hartford  P.  Ins.  Co.  v.  Raymond,  70  Mich.  485;  38  N.  W.  47:). 
Compare  N.  O.  &  M.  Packet  Co.  v.  James,  32  F.  21,  holding  that  foreign  corpo- 
ration cannot  be  excluded  from  the  right  to  do  business  in  Louisiana. 

>  Carroll  v.  City  of  East  St.  Louis,  67  ni.  5<i8;  Bank  of  Augusta  v.  Earle,  13 
Pet.  592;  Runyan  v.  Koster's  Lessee,  14  Pet.  122,  130;  Myers  v.  Manhattan 
Bank,  20  Ohio,  301,  302;  B'k  of  Marietta  y.  PindaU,  2  Rand.  473;  Rees  v.  C'on- 
cocheague  B'k,  5  Rand.  326;  Starkweather  v.  American  Bible  Soc.,  72  Bl.  :>(); 
United  States  Mortgage  Co.  v.  Gross,  &3  111.  488,  493;  Christian  Union  v. 
Yount,  101  U.  S.  353.  In  Camall  v.  E.  St.  Louis,  67  HI.  568,  a  foreign  corpo- 
ration had  been  incorporated  in  Connecticut  whose  sole  business  was  the  buying 
and  selling  of  land.  It  was  held  that  such  business  was  contrary  to  the  general 
policy  of  the  state  of  Blinois  because  tending  to  create  monopolies,  and  acquisi- 
tion of  land  by  It  would  not  be  permitted.  To  same  effect  is  U.  S.  Trust  Co. 
V.  Lee,  73  Til.  142.  But  such  rule  was  held  not  to  prevent  a  foreign  corporation 
from  loanin-T  innn*»y  on  real  estate  security.    U.  S.  Mfg.  Co.  v.  Gross,  flcJ  III* 
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foUo^ws  that  a  state  may  impose  conditions  not  in  con- 
flict ^th  the  constitution  or  laws  of  the  United  States 
to  the  transaction  of  business  within  its  territory  by 
companies  chartered  by  other  states,  or  having  given  a 
license  it  may  revoke  or  alter  it  with  or  without  cause. i 

1  Phil.  Fire  Asao.  v.  N.  Y.,  119  U.  S.  110;  People  v.  Fire  Ass'n,  92  N.  Y.  311 ; 
Goldsmith  v.  Home  Ins.  Co.,  62  Ga.  379;  Lafayette  Ins.  Co.  v.  French,  18  How. 
407;  Panl  v.  Virginia,  8  Wall.  168;  Ducat  v.  Chicago,  10  Wall.  410;  s.  c.  48 
in.  172;  Woodward  v.  Com.  (Ky.),  7  S.  W.  613;  Phoenix  Ins.  Co.  v.  Common- 
wealth, 5  Bush,  Ky.  68;  SUte  v.  Fosdick,  21  La.  Ann.  434;  State  v.  L.  L.  <fe 
G.  Ins.  Co.,  40  La.  Ann.  463;  4  So.  504;  State  v.  S.  C.  &  N.  R.  Co.,  43  Minn. 
17;  Western  Union  Tel.  Co.  v.  Mayor,  28  Ohio  St,  539,  540;  Home  Ins.  Co.  v. 
Dayis,  29  Mich.  238;  Pembina,  etc.,  Co.  v.  Com.,  125  U.  S.  181;  8  S.  Ct.  737; 
Slaaghter  v.  Commonwealth,  13  Gratt.  767;  Tatem  v.  Wright,  3  Zab.  429;  Fire 
Dq[Mrtiiient  v.  Noble,  3  E.  D.  Smith,  449;  State  v.  Benn,  (N.  J.)  19  A.  66o. 

Acts  Tenn.,  1S75,  c.  109,  and  Acts  Tenn.,  1887,  c.  187,  provide  that  no  foreign 
insurance  company  shall  do  business  in  the  state  unless  it  has  **at  least  $200,000 
of  paid-up  actual  cash  capital,  of  which  $100,000  shall  be  invested  in  bonds  of 
the  United  States,  or  some  one  or  more  of  the  states.*'  A  purely  mutual  fire  in- 
surance company  cannot  be  licensed  to  do  business  in  the  state,  though  it  bas- 
in its  advance  premium  fund  more  than  $200,000,  of  which  $100,000  is  invested 
in  United  States  bonds,  and  the  commissioner  of  insurance  may  be  satisfied  that 
the  company  is  entirely  solvent.  Mutual  Fire  Ins.  Co.  v.  House,  (Tenn.)  14  S. 
W.  027. 

Const.  Ala.,  art.  14,  §  4,  prohibiting  a  foreign  corporation  from  doing  business 
in  the  state,  without  having  an  agent  and  known  place  of  business  in  the  state, 
was  not  intended  to  interfere  with  interstate  commerce,  and  does  not  prevent  a 
foreign  corporation  from  selling  a  merchant  of  the  state  goods  to  be  shipped 
into  the  state.    Ware  v.  Hamilton-Brown  Shoe  Co^  (Ala.),  9  So.  136. 

Rev.  Code,  Ala.,  §  1180,  prohibiting  the  agent  of  a  foreign  insurance  company 
to  take  any  risk  or  transact  any  business  of  insurance  in  the  state,  without  first 
procuring  a  certificate  of  authority  from  the  auditor,  does  not  prohibit  the  trans- 
action of  business  not  in  the  line  of  insurance,  and  a  bill,  therefore,  to  foreclose 
a  mortgage  in  favor  of  a  foreign  insurance  corporation,  which  merely  shows  a 
debt  owing  to  the  company,  for  which  security  was  given,  is  not  demurrable  for 
failing  to  show  a  compliance  with  the  statute.  Boulware  v.  Davis  (Ala.),  8  So. 
84.  See  also  Xelms  v.  Edinburgh- American  Land  Mortg.  Co.,  of  New  England 
(Ala.),  9  So.  141;  Mortg.  Security  Co.  v.  Ingram  (Ala.),  9  So.  140. 

A  foreign  insurance  company  which  issues  to  its  agents  in  Louisiana  com- 
minions  authorizing  them  to  receive  proposals  for  insurance,  to  fix  premiums 
and  receive  the  same,  and  to  countersign,  issue,  renew  and  consent  to  the  trans- 
fer of  policies  signed  by  the  president  and  secretary,  and  which  has  made  the 
deposit,  and  appointed  an  agent  to  receive  services  of  process,  required  as  con- 
ditions precedent  to  the  business  of  insurance  by  the  laws  of  Louisiana,  is 
dolBg  business  withhi  the  state,  within  Act  La.  101  of  1886,  imposing  licenses 
on  insurance  companies.    State  v.  New  England  Mut.  Ins.  Co.  (La.),  8  So.  888. 

It  was  held  that  where  the  owner  of  a  plantation  situated  in  Louisiana 
applies  for  a  loan  in  another  state  to  the  agent  of  a  foreign  corporation,  and  the 
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But  it  has  been  recently  held  that  a  state  cannot  in  its 
constitution  impose  as  a  consequence  of  failure  to  pro- 
vide a  known  place  of  business  within  the  state  a  total 
exclusion  from  the  right  to  do  business  within  the  state, 
such  provision  being  considered  an  interference  with 
interstate  commerce  when  applied  to  common  carriers.* 

A  state  may  provide  as  a  condition  precedent  to  the 
transaction  of  business  by  a  foreign  corporation  the 
filing  with  a  state  ofScer  of  a  stipulation  not  to  remove 
suits  brought  against  it  into  the  federal  courts,  and  a 
violation  of  such  law  will  justify  a  revocation  of  the 
license  to  do  business.* 

But  an  agreement  to  this  effect  cannot  be  specifically 
enforced  nor  pleaded  in  bar  of  a  petition  for  the  removal 
of  a  cause  to  a  United  States  Court,  because  the  contract 
itself  is  unconstitutional  and  void.' 

A  common  requirement  is  that  a  designation  of  an 
o£Scer  or  agent  upon  whom  service  of  process  may  be 
had  shall  be  filed  in  a  public  oflSce  in  the  county  where 


notes  and  mortgage,  though  executed  in  Louisiana,  are  deliyered  and  made 
payable  in  such  other  state,  the  transaction  is  not  a  violation  of  Const.  La.,  Art. 
236,  providing  that  *'  no  foreign  corporation  shall  do  any  business  in  this  state 
without  having  one  or  more  known  places  of  business,  and  an  authorised  agent 
or  agents  in  this  state  upon  whom  process  may  be  served.**  Reeves  v.  Harper 
(La.),  0  So.  104;  Maxwell  v.  Reeves,  Id. 

A  single  purchase  of  machinery  within  the  state  by  a  foreign  corporation  to 
be  carried  to  and  set  up  in  the  state  of  its  domicile  does  not  constitute  doing 
business  within  the  sUte.    Colo.  I.  W.  v.  S.  6.  Min.  Co.  (Colo.),  25  P.  325. 

1  N.  O.  ^k  M.  Packet  Co.  v.  James,  32  F.  21. 

<  Doyle  V.  Continental  Ins.  Co.,  04  U.  S.  537,  overruling  the  circuit  court; 
Hartford  Fire  Ins.  Co.  v.  Doyle,  6  Biss.  461.  A  statute  imposing  as  a  condition 
to  the  right  to  do  business  within  the  state  that  no  actions  shall  be  removed  or 
brought  in  federal  courts,  does  not  affect  the  right  of  the  foreign  corporation  to 
sue  in  the  state  court  though  an  action  has  been  previously  brought  for  the  same 
cause  in  a  federal  court.  N.  W.  Mut.  L.  Ins.  Co.  v.  Brown,  36  Minn.  108;  31 
N.  W.  54.    See  Goodrel  v.  Kreichbaum,  70  la.  362;  30  N.  W.  872. 

*  Insurance  Co.  v.  Morse,  20  Wall.  445;  Barron  v.  Bumsides,  121  U.  S.  186; 
Chicago  M.  A  St.  P.  R.  Co.  v.  Becker,  32  F.  840;  Lafayette  Ins.  Co.  v.  French, 
18  How.  404,  407;  Ducat  v.  Chicago,  10  Wall.  410;  St.  Clair  v.  Cox,  106  IT.  S. 
350,  356;  Phil.  Fire  Ass'n  v.  N.  Y.,  119  U.  S.  110,  120.  Contra,  Home  Ins.  Co. 
T.  Davis,  20  Mich.  238. 
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it  has  its  principal  place  of  business  and  sometimes,  in 
such  office  in  each  county  in  the  state  where  it  has  a 
resident  agent  and  with  the  secretary  of  state  or  some 
other  state  officer.^  An  appointment  under  such  statute 
holds  good  until  a  new  appointment  is  made.^  But 
the  right  of  the  foreign  corporation  to  sue  and  be  sued 
in  the  federal  courts  is  not  affected  by  the  appointment 
of  an  agent  under  such  statute.'  Nor  is  ^e  right  to 
serve  in  the  ordinary  way  provided  by  statute  taken 
away  by  failure  to  file  the  appointment  when  the  cor- 
poration has  engaged  in  transacting  business  in  the 
state.^  A  judgment  obtained  by  such  service  cannot 
be  impeached  in  another  state.^  No  express  assent  to 
statutory  regulations  and  conditions  is  necessary.  As- 
sent will  be  presumed.®  A  charter  provision  in  conflict 
with  local  provisions  will  be  disregarded.''' 

§  89.  How  eontraets  are  affected  by  failure  to  eomply 
with  conditions  precedent. — The  effect  of  statutes  impos- 
ing conditions  precedent  upon  the  contracts  of  foreign 

1  Goodwin  y.  Colorado,  etc.,  Co.,  110  U.  S.  1;  Gibbs  v.  Queen's  Ins.  Co.,  63 
X.  T.  114;  Leonard  t.  Washburn,  100  Mass.  251;  Morton  v.  Mutual  Ins.  Co., 
!06  Mass.  141;  Thayer  v.  Tyler,  76  Mass.  164;  Nat.,  etc.,  Ins.  Co.  v.  Pursell,  92 
Mass.  231;  Gillespie  t.  Commercial,  etc.,  Ins.  Co.,  78  Mass.  201. 

*  Gibson  v.  Mfgrs.,  etc,  Co.,  144  Mass.  81;  10  N.  E.  729. 

«  Stevens  y.  I^hoenix  Ins.  Co.,  41  N.  Y.  149;  Gray  y.  Quicksilver  Min.  Co., 
21  Fed.  Rep.  288. 

«  Ebrman  y.  Teutonia  Ins.  Co.,  1  McCrary,  123.  See  also  Colo.  I.  W.  v.  S. 
<;.  Min.  Co.  (Colo.).  25  P.  825. 

«  Lafayette  Ins.  Co.  v.  French,  18  How.  404;  Moch  v.  Virginia,  etc.,  Ins.  Co., 
10  Fed.  Rep.  606. 

•  Lafayette  Ins.  Co.  v.  French,  18  How.  404. 

'  Gin.  Mut.,  etc,  Co.  v.  Rosenthal,  55  HI.  85;  State  v.  Lathrop,  10  La.  Ann. 
-398.  See  also  Leonard  v.  Washburn,  100  Mass.  251 ;  Thayer  v.  Tyler,  76  Mass. 
164;  Nat,  etc.,  Ins.  Co.  v.  Puraell,  92  Mass.  2.31;  Morton  v.  Mutual  Ins.  Co., 
105  Mass.  141;  GUlespie  v.  Commercial,  etc.,  Ins.  Co.,  78  BCass.  201.  A  single 
«ct  does  not  constitute  the  doing  of  business  within  a  state.  Cooper  Mfg.  Co. 
V.  Ferguson,  113  U.  S.  727.  Nor  does  the  making  and  performing  contracts 
through  domestic  companies.  People  v.  Am.  Bell  Tel.  Co.,  117  N.  Y.  241;  22 
y.  E.  1057;  Com.  v.  Same,  129  Pa.  St  217;  18  A.  122,  where  the  question  of 
the  power  of  the  state  to  tax  foreign  corporations  doing  business  was  involyed. 
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corporations  made  without  compliance  with  the  condi- 
tions imposed  is  a  question  upon  which  litigation  fre- 
quently arises.  There  is  a  distinction  in  this  respect 
between  disabling  and  prohibitory  provisions.  In  the 
case  of  the  former  the  validity  of  their  acts  and  con- 
tracts cannot  be  collaterally  attacked  ;  the  state  alone 
can  object.  If,  however,  the  language  of  the  constitu- 
tional provision  or  statute  be  clearly  prohibitory  or  if 
it  impose  a  penalty  for  violations,  then  contracts  made 
without  previous  compliance  with  the  conditions  im- 
posed are  void  and  unenforceable  by  the  corporation 
whether  expressly  declared  to  be  so  or  not.^ 


1  Dudley  V.  Collier,  87  Ala.  431;  6  So.  mi;  Woods  v.  Armstrong,  54  Ahu 
150;  RobertAon  v.  Hays,  83  Ala,  280;  8  So.  674;  Farrior  v.  U.  S.  Co.,  88  Ala. 
275;  7  So.  200;  Christian  v.  Am.  F.  L.  &  M.  Co.,  89  Ala.  198;  7  So.  427; 
Melchon  v.  McCarty,  11  Am.  Rep.  605;  Prescott  v.  Battersby,  119  Mass.  285; 
Thome  v.  Traveller's  Insurance  Co.,  80  Pa.  St.  15;  Cincinnati  Assur.  Co.  v. 
Rosenthal,  55  111.  a5;  ^tna  Ins.  Co.  v.  Harvey,  11  Wis.  394;  Hoffman  v. 
Banks,  41  Ind.  1;  Un.  Cent.  L.  Ins.  Co.  v.  Thomas,  46  Ind.  44;  Bank  v. 
Page,  6  Cr.  431;  In  re  Comstock,  3  Sawy.  C.  C.  218;  Sample  v.  Bank,  5  Ind. 
88;  Williams  v.  Cheney,  8  Gray,  215;  Jones  v.  Smith,  Id.  500.  The  case  of 
Dudley  v.  Collier,  supra^  was  under  an  act  of  1887,  which  expressly  made  it  un- 
lawful for  a  foreign  corporation  to  do  business  without,  etc,  and  imposed  & 
penalty  for  a  violation  of  the  provision.  But  in  a  case  arising  under  the  consti* 
tutional  provision  which  existed  prior  to  the  act  of  1887,  containing  a  simple 
prohibition,  it  was  held  in  the  federal  court  that  the  contract,  a  mortgage  of  real 
estate,  was  not  void  but  only  voidable.  Am.  L.  A  T.  Co.  v.  E.  AW,  R.  Co.,  37 
Fed.  Rep.  242. 

In  another  case  it  was  held  that  where  a  contract  of  insurance  is  made  and 
the  policies  issued  in  another  state,  it  cannot  be  objected  that  the  company  has 
not  complied  with  the  laws  relating  to  foreign  insurance  companies  doing  busi- 
ness within  the  state  where  suit  is  brought.  Marine  Ins.  Co.  v.  St.  Louis  I.  M. 
&  S.  Ry.  Co.,  41  F.  643.  A  sUtute  which  forbids,  under  a  penalty,  any  foreign 
insurance  company  to  do  business  in  that  state  unless  it  has  a  certain  amount 
of  capital  stock,  and  lias  obtained  from  the  insurance  commissioners  a  certifi- 
cate that  It  has  complied  with  certain  requirements,  but  which  imposes  no  duty 
or  prohibition  on  persons  receiving  policies  from  companies  which  have  not 
complied  with  the  law,  does  not  render  void  a  policy  issued  in  violation  thereof. 
Pennypacker  v.  Capital  Ins.  Co.,  SO  Iowa,  56;  45  N.  W.  408.  See  also  Conn. 
River  Mut.  Fire  Ins.  Co.  v.  Way,  02  N.  H.  622;  Resenhouse  v.  Seeley,  72  Mich. 
603;  40  N.   W.  765;  Hartford  Fire  Ins.  Co.  v.  Raymond,  70  Mich.  485. 

Foreign  corporations  may  be  required  to  file  with  the  secrotary  of  state  or 
territory  in  which  it  is  carrying  on  business  a  copy  of  its  articles  of  incorpora- 
tion duly  authenticated.    Hammer  v.  Garfield  Min.  <&  M.  Co.,  180  U.  S.  291. 
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It  is  well  settled  that  the  corporation  cannot  itself  take 
advantage  of  its  non-compliance  with  such  conditions.^ 

&  90.  Constitatf  onal  rights  distinguished  from  rights  by 
comity.  — Independent  of  its  franchises  and  corporate 
pri\dleges,  which  may  be  recognized  or  not  as  suits  the 
convenience  and  will  in  each  state  in  the  exercise  of 
the  law  of  comity,  there  are  constitutional  rights  which 
belong  to  corporations  and  to  individuals  alike,  and 
which  can  be  claimed  in  every  state  irrespective  of  the 
place  of  creation  or  citizenship.  The  exercise  of  a 
franchise  may  be  absolutely  refused,  but  rights  guaran- 
teed by  the  constitution  of  the  United  States  must  be 
respected  by  every  state  as  a  matter  of  duty  and  not 
merely  of  comity. 

MThen  a  foreign  corporation  is  required  to  file  in  the  office  of  the  secretary  of 
state  a  statement  in  writing  designating  a  place  of  business  in  the  state  as  a  con- 
dition precedent  to  the  ri^t  to  do  lousiness  therein,  an  authorized  agent  of  a 
foreign  corporation  which  had  not  complied  was  denied  the  right  to  recover 
compensation  from  the  borrower  for  sendees  in  securing  a  loan.  Dudley  t. 
Collier,  87  Ala.  431. 

Under  a  constitutional  provision  of  Colorado  denying  foreign  corporations  the 
right  to  acquire  and  hold  real  estate  until  compliance  with  such  conditions,  it 
was  held  that  a  conyeyance  to  a  foreign  corporation  which  had  not  complied 
was  void,  and  that  it  ndght  be  collaterally  attacked  by  a  private  person.  Aitts 
T.  Palmer,  10  Sup.  Ct.  Rep.  08.  See  also  Utley  v.  Mining  Co.,  4  Colo.  309; 
Bank  v.  Matthews,  96  U.  S.  021,  627;  Bank  v.  Whitney,  108  IT.  S.  90,  103; 
Swope  V.  Lefflngwell,  106  U.  S.  3;  Reynolds  v.  Bank,  112  U.  S.  405,  412;  Smith 
V.  Sheeley,  12  Wall  358,  361;  Meyers  v.  Croft,  18  Wall.  295;  Jones  v.  Indem- 
nity Co.,  101  U.  S.  622,  628;  Fortier  v.  Bank,  112  U.  S.  439,  451;  Toledo  Tile 
A  L.  Co.  V.  Thomas,  33  W.  Va.  656;  11  S.  E.  37.  Compare  Sprague  v.  Cutler 
A  S.  L.  Co.,  106  Ind.  242;  6  N.  E.  336;  Marine  Ins.  Co.  v.  St.  L.,  etc.,  Co.,  41 
F.  n43. 

The  failure  of  a  foreign  corporation  to  comply  with  the  requirement  of  the 
Montana  statute  that  all  foreign  corporations  before  doing  any  business  within 
the  territory  shall  file  with  the  secretary  thereof,  etc.,  was  held  not  to  preclude 
it  from  suing  to  recover  taxes  paid  under  protest  and  alleged  to  have  been  illegal, 
such  action  not  being  based  upon  any  act  or  contract  of  plaintiff  in  the  conduct 
of  its  business.  Powder  Riv.  Cattle  Co.  v.  Custer  County,  9  Mont.  145;  22  Pac. 
Rep.  383. 

1  Tabor  v.  Gross  ife  P.  Mfg.  Co.,  11  Colo.  410;  18  P.  637;  Singer  Mfg.  Co.  v. 
Hardee,  4  N.  W.  176;  16  P.  605;  Kilgore  v.  Smith,  122  Pa.  St.  48;  16  A.  688; 
Brooklyn  L.  Ina.  Co.  v.  Bledsoe,  62  Ala.  638;  Fritts  v.  Pahner,  10  S.  Ct  06; 
Am.  L.  A  I.  Co.  V.  E.  A  W.  R.  Co.,  37  F.  242;  Gull  River  L.  Co.  v.  Ketfe 
(I>ak.),  41  K.  W.  743;  Hull  v.  Ins.  Co.,  79  Ga.  93;  3  S.  E.  906. 
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A  state  law  directed  against  foreign  corporations  can* 
not  impair  contracts  or  deprive  them  of  their  property, 
without  due  process  of  law,  nor  levy  a  tax  upon  them 
which  amounts  to  an  interference  with  interstate  com- 
merce.^ 

A  statute  which  abolishes  the  rule  of  comity  and  re- 
fuses a  recognition  of  foreign  corporations  has  the  effect 
of  converting  the  corporators  who  have  as  an  associa- 
tion exercised  the  forbidden  corporate  power  into  a  co- 
partnership of  individuals  ;  and  thus  although  the  cor- 
poration could  not  as  such  protect  its  contracts,  property^ 
or  rights,  the  members  of  the  company, would  be  under 
no  such  disability,* 

While  the  corporate  entity  is  not  a  citizen  in  the 
same  sense  that  natural  persons  are,  and  is  therefore 
incapable  of  protecting  the  constitutional  rights  and 
immunities  guaranteed  to  citizens,  the  individual  mem- 
bers or  shareholders  who  compose  it  are  undoubtedly 
citizens  of  the  United  States  and  of  their  respective 
states,  and  entitled  to  all  constitutional  rights  as  such. 
For  this  reason  the  constitutional  rights  of  a  corporation 
can  best  be  understood  and  determined  by  regarding  it 
in  its  true  light  as  an  association  of  individuals  rather 
than  in  its  legal  sense  as  a  corporate  entity.* 

§  91.  Corporations  chartered  in  two  or  more  states.  — A 

corporation  created  by  the  joint  act  of  different  states 
is  treated  as  a  domestic  corporation  in  each  state  under 
whose  laws  it  is  authorized.  Its  rights  and  duties  are 
no  greater  or  less  than  if  it  were  in  each  state  a  different 
corporation  of  the  same  name  ;  and  the  relations  of  such 


1  Brie  Ry.  Co.  v.  State,  31  N.  J.  L.  581.    See  Diamond  Match  Go.  t.  Boeber, 
106N.  Y.  478;  13  N.  R  419. 

*  Erie  Ry.  Co.  t.  State,  supra;  State  of  Indiana  t.  Am.  Bzpress  Co.,  7  Bias.. 

28a 

*  Inf^^  ch.  xxii. 
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constituent  corporations  are  governed  by  the  same  rule. 
Their  corporate  existence  is  not  merged,  but  there  is 
created  only  a  unity  of  stock  and  interest.^  But  it  ifr 
held  that  the  consolidation  of  foreign  and  domestic 
corporations  creates  a  domestic  corporation  ;^  and  that 
in  such  case  the  act  of  the  legislature  of  the  state,  of 
the  foreign  corporation  confirming  its  uUra  vires  acts 
does  not  validate  them.^ 

A  corporation  chartered  by  concurrent  act  of  two  or 
more  states  is  considered  a  citizen  of  each.^  If  sued  in 
one  of  the  chartering  states  it  cannot  move  the  case  to 
the  federal  courts  on  the  ground  of  residence  in  the 
other.*  Consequently  a  judgment  against  it  in  one  of 
the  states  is  conclusive  upon  it  in  the  other  or  others.* 


^  Eunniin  t.  Blaclc4tone  Canal  Coip.,  1  Sninm.  46.  See  also  Qoincy  Bridge 
Ca  T.  Adams  County,  88  UL  615;  Covington,  etc,  Bridge  Co.  t.  Mayer,  81 0. 
St.  817. 

•Matterof  Sage,  70N.  T.  220.  See  also  Chicago  R.R.  Co.  v.  Minn.,  etc,  R.B. 
Co.,  29  F^  Rep.  337;  Spragne  y.  Hartiford  A  ProTidenceR.  R.  Co.,  5  R.  1. 233. 

<  State T.  Nort^h  Central  R.  R.  Co.,  18  Md.  108;  Fiskv.  Chicago  R.  L  4;  Pac. 
B.  B.  Co.,  4  Abb.  Pr.  N.  S.  378.  The  same  view  is  taken  in  the  federal  courts* 
Mullen  y.  Downs,  9i  U.  S.  44ft.  See  also  Clark  y.  Barnard,  106  IT.  S.  486; 
Blackbnm  y.  Selma  M.  <&  M.  R.  R.  Co.,  2  Flip.  525.  It  was  held  that  by  com- 
plying with  the  laws  of  Nebraska  as  to  filing  charter,  etc,  a  foreign  corporation 
became  domestic;  Stout  y.  Sioux  City,  etc,  R.  R.  Co.,  8  Fed.  Rep.  704.  Contra, 
Chicago,  etc,  R.  R.  Co.  y.  Minn.,  etc.,  R.  R.  Co.,  20  Fed.  Rep.  &37.  But  not 
by  the  purchase  of  a  raihroad  in  that  state  Chicago,  etc.,  R.  R.  Co.  y.  Dakota 
Co.,  28  F^  Rep.  210.  Nor  does  the  mere  authorizing  a  foreign  corporation  to 
dobosiness  in  the  state,  make  it  domestic  County  Court  y.  Baltimore  A  O. 
R.  R  Co.,  35  Fed.  Rep.  161;  Baltimore  <fe  O.  R.  R.  Co.  y.  Ford,  35  Fed.  Rep. 
170. 

*  Quincy,  etc.  Bridge  Co.y.  County  of  Adams,  88111.  615;  Graham  y.  Boston, 
etCy  R.  R.  Co.,  118  U.  S.  161,  168;  Nashua  ^k  L.  R.  R.  Co.  y.  Boston  <&  L.  R. 
R.  Ca  10  Fed.  Rep.  60;  Ohio  A  Miss.  Ry.  Co.  y.  Wheeler,  1  Black  286;  Home 
y.  Boston  A  M.R.  R.  Co.,  18  Fed.  Rep.  50. 

*  Union  Trust  Co.  y.  Rochester,  etc,  R.  R.  Co.,  20  Fed.  Rep.  600. 

*  Be  United  States  Rolling  Stock  Co.,  67  How.  Pr.  16. 
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§  92 «  Deflnitions  and  dtsttnetioiis. — There  is  smalg^- 
mation  or  consolidation  of  one  corporation  with  anothw 
when  by  consent  of  its  members  it  effects  a  complete  trans- 
fer of  all  its  property,  interests  and  franchises  to  and  be- 
comes completely  merged  in  it,  or  in  the  creation  of 
a  new  corporate  entity  by  the  consolidation  of  two  or 
more  corporations,  which  thereby  abandon  their  original 
organizations  and  franchises,  and  transfer  all  their  rights 
and  interests  to  the  new.  It  has  sometimes  been  at- 
tempted to  define  and  explain  amalgamation  and  con- 
solidation as  a  result  of  distinct  proceedings.     The 
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result  of  merger  of  one  corporation  into  another,  how- 
ever effected,  is  an  amalgamation,  and  the  same  term 
may  properly  be  applied  to  the  result  of  two  or  more 
corporations,  consolidating  to  form  a  new  one,  though 
the  result  is  generally  designated  in  the  United  States 
as  a  consolidation  and  in  England  as  an  amalgamation. 
The  union  of  two  or  more  corporations  may  be  likened 
to  either  the  welding  of  two  or  more  malleable  substances 
so  as  to  form  a  distinct  third,  or  of  one  into  another 
whereby  the  latter  retains  its  name  and  form,  notwith- 
standing it  has  received  an  accession  to  and  change  of 
its  substance  and  nature  by  the  merger  of  the  substance 
welded  into  it.  Virtually  and  practically,  the  terms 
amalgamation  and  consolidation  may  be  applied  inter- 
changeably.^ 

§  98.  Basalts  involved.— The  operation,  when  fully  car- 
ried out,  involves  four  distinct  operations  :  1.  A  de- 
struction of  the  entity  of  one  or  both  the  original  corpo- 
rations ;  2.  A  transfer  of  corporate  rights  and  liabilities ; 
3.  A  transmutation  of  the  members  of  one  corporation 
into  another  or  of  the  original  corporations  into  a  new 
one  ;  4.  Usually,  a  novation  between  the  creditors  of 
the  original  corporations  and  a  substitution  of  the  new 
one  as  debtor. 

§  94.  Leglslatiye  sanction  necessary. — ^A  transfer  of 
franchises  or  special  privileges  cannot  be  effected  with- 
out express  legislative  sanction.^    The  result  is  accom- 

1  In  Dongan's  case,  28  L.  T.  N.  S.  00,  the  court  say  :^**  Two  companies  may 
be  united,  either  by  fusion  into  a  third  or  by  one  absorbing  the  other.  The 
former  process  seems  to  correspond  most  nearly  with  the  popular  sense  of  the 
word  amalgamation,  and  I  believe  nobody  really  knows  what  amalgamation 
means.  Whatever  be  the  process,  no  shareholders  in  the  company  which  it 
destroys,  or  of  which  it  suspends  the  life,  can  become  a  shareholder  in  the  other 
company  without  his  personal  assent."  For  another  definition  see  In  re  Em- 
pire Asa.  Co.,  L.  R.  4  Eq.  341. 

'  Rhymney  R.  R.  Co.  v.  Taff  Vale  R.  R.  Co.,  SOL.  J.  Oh.  482;  West  London 
R.  R.  Co.  T.  Ix>ndon  &  Northwestern  R.  R.  Co..  11 C.  B.  327;  Winch  v.  Birken- 

8 
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plished  by  compliance  with  the  conditions  and  formali- 
ties contained  in  the  legislative  enactment  or  with  the 
terms  provided  in  the  constating  instruments  or  unani- 
mously agreed  upon  by  the  members.  But  the  pre- 
scribed methods  must  be  strictly  pursued  whether  con- 
tained in  statutes  or  other  inBtrnments,'  and  no  member 
of  either  consoUdating  corporation  can  be  bound  by  the 
proceeding  without  his  consent  thereto,  somehow  ex- 
pressed.' Such  statutes  in  so  far  as  the  right  to  con- 
solidate is  sought  under  them  are  strictly  construed. 
Parallel  railroads  cannot  consolidate  under  a  statute 
authorizing  the  consolidation  of  connecting  lines.'  But 
when  the  right  is  plainly  derivable  from  the  statute, 
a  liberal  construction  will  be  given  to  efifectuate  the 
objects  intended  by  the  consolidation.  Power  to  con- 
solidate stock  gives  power  to  purchase  and  sell ;  and 
power  to  construct  implies  power  to  purchase.* 

S  95.  Power  In  eonstatlnf?  Instnunents,- — ^But  if  the  con- 
stating instruments  or  general  law  contain  a  provision 
authorizing  a  consolidation  with  another  company,  this 
places  the  power  in  the  hands  of  the  majority  to  effect 


iutMd,  etc,  R.  K.  Co.,  7  E»U.  Cm.  S34;  Northern  R.  R.  Co.  v.  EMbem  Conntle* 
R.  R,  Co.,  21  L.  J.  8S7;  London  A  SonthwMtecn  R.  R.  Co.  v.  Soatbeuleni  R. 
R.  Co.,  8  Ex.  681.  See  Jobnson  t.  Sbrembury,  etc,  R.  R.  Co.,  S  De  Q.  M.  A  G. 
9U. 
1  Brown  f.  Dibble,  66  Ulch.  B20;  82  N.  W.  6S6. 

*  Clinch  T.  Financial  Corp.  L.  R-,  4  Eq.  341;  Ragshaw  ex  parte  L.  R.,  4  Bq. 
341;  Hort'i  Case,  1  Ch.  D.  307;  Rankot  Hlndoatan  v.  Alison  L.  R.,  6C.P.  64, 
222;  Hannan's  Csae,  lb.  326;  Doman's  Case,  lb.,  21;  In  re  Irrigation  Ca  of 
France,  L.R.,  6  Ch.  178. 

•  State  T,  Tanderbllt,  87  O.  St.  680.  See  alM  Peoria,  etc,  R.  R.  Co.  v.  Coal 
Talli-y  Co.,  68  111.  489. 

>  llranch  v.  Jeunp,  106  U.  S.  468.  But  power  to  sell  to  a  corporation  dot^ 
not  contain  power  to  sell  to  an  indlTldnal.  Bird  v.  Bird's,  etc,  Sewenge  Co., 
r..  E.,  0  Ch.  368.  See  generally  HamUton  Ins,  Co.  \.  Hobut,  68  Han.  6«; 
Smith  V.  8t  Lonis,  etc.,  Ins.  Co.,  2  Tenn.  Ch.  727;  Gardner  t.  Hamilton,  etc., 
Ins.  Co.,  34  N.  Y.  420;  Curriers.  Concord  R.  B.  Co.,48N.H.  321;  Rlvlngton'a 
Caae,  I,.  R.,  3  Ch.  D-  10;  Doman's  Case,  L,R„3Ch,  D.  21;  Wynne's  Case,  L. 
R„BCh.  1002. 
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a  consolidation  which  will  be  binding  on  all  the  mem- 
bers.^ 

§  96.  Any  member  may  preyent. — But  it  is  also  well 
settled  that  corporations  already  formed  without  the= 
existence  of  such  statutory  provisions,  or  express  agree- 
ment at  the  time  of  their  formation,  cannot  be  consoli* 
dated  without  unanimous  consent  of  their  members, 
even  though  the  legislature  should  authorize  the  con- 
solidation to  be  made  ;  for  it  would,  if  allowed,  work  a 
fundamental  change  in  the  contracts  of  membership.^ 
Without  the  consent  of  every  member  given  through 
the  charter  or  otherwise,  an  attempt  to  effect  a  con- 
solidation by  a  majority  vote  is  wholly  nugatory,  and  a 
single  dissenting  member  may,  by  objecting,  prevent 
the  proposed  change.* 

§  97.  Bights  of  shareholders  npon  consolidation*— Where 
a  naked  power  of  consolidation  is  given  by  law,  the 
parties  to  it  may  adjust  the  terms  of  consolidation  with 
respect  to  the  rights  and  liabilities  of  shareholders  and 
creditors  of  each  by  agreement.  Thus  shares  in  one 
company  may  be  issued  in  exchange  for  those  in  another, 
thus  making  the  shareholders  in  one  company  the 
owners  of  all  the  shares  in  the  other.  .  Or  if  it  is  desir- 
able to  preserve  the  legal  identity  of  both  companies, 
the  miited  shareholders  in  both  companies  may  be  re- 
garded as  shareholders  in  each  corporation,  both  corpo- 
rations, however,  acting  under  similar  charters  and  under 
the  same  management.  Corporations  originally  char- 
tered by  different  states  are  often  thus  united  under 

I  Nugent  ▼.  Superiors,  19  WalL  241. 

^  Tattle  V.  Michigan  Air  Line  R.  R.  Co.,  85  Micli.  247:  Botts  v.  Simpsonyille 
Tp.  Co.  (Ky.)t  10  S.  W.  134;  Mowrey  v.  Indianapolis,  etc.,  R.  R.  Co.,  4  Biss.  78, 
83;  Clearwater  v.  Meredith,  1  Wall.  26,  40. 

s  Lauman  v.  Lebanon,  etc.,  R.  R.  Co.,  30  Pa.  St.  46;  Black  v.  Delaware,  etc.^ 
Canal  Co.,  24  S.  J-  Eq.  407;  Knoxville  v.  Knoxville,  etc,  R.  R.  Co.,  22  Fed. 
Bep.  758;  Botts  v.  Simpson ville  Tp.  Co.  (Ky.)i,  10  S.  W.  134. 
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legislative  acts  in  each  state  into  a  single  corporation. 
The  new  compt^ny  by  such  means  becomes  invested 
with  all  the  rights  and  duties  of  a  corporation  in  both 
states.! 

And  the  new  corporation  in  these  cases  is  an  aggre- 
gation of  the  interest  of  all  the  shareholders  in  the 
several  corporations  out  of  which  it  is  formed. 

§  98.  Suecession  of  one  eorpomtton  to  property  and  rights 
of  anotlier. — The  same  object  is  attained  by  a  corporation 
transferring  all  its  property,  funds,  rights,  liabUities  to 
another,  and  then  voluntarily  dissolving  itself  as  by 
amalgamation  ;  but  there  is  an  obvious  legal  difference 
in  the  means  employed.* 

Such  arrangements  are  matters  of  internal  manage- 
ment, consequently  their  validity  and  binding  obligation 
upon  dissenting  members  must  be  determined  in  each 
instance  by  the  constating  instruments.  Probably  in 
every,  case  express  powers  in  this  behalf  are  necessary 
in  order  that  a  corporation  may  itself  enter  into  such 
arrangements,  and  bind  its  members  without  their  con- 
current assent  thereto.^ 

§  99.  Consolidation  of  several  eompimles. — When  sev- 


1  Racine,  etc.,  R.  R.  Co.  v.  Farmers'  L.  A  T.  Co.,  49  IlL  3^,  350;  QidiK^ 
Bridge  Co.  v.  Adams  County,  88  Dl.  619;  Phil.,  etc,  R.  R.  Co.  ▼.  Maryland,  10 
How.  376;  Mead  v.  New  York,  etc,  R.  Co.,  45  Conn.  199;  Eaton,  etc,  R.  R.  Co. 
V.  Hunt,  20  Ind.  459;  Gardner  v.  James,  5  R.  L  285;  Maryland  v.  Kortkem 
Central  Ry.  Co.,  18  Md.  103. 

3  In  re  United  Ports  &  Genl.  Ins.  Co.  L.  R.,  8  Ch.  1002;  Perrett's  Case,  L. 
R.  15  Eq.  250. 

*  Green's  Brioe*s  Ultra  Ftres,  2  Am.  Ed.  614.  Under  articles  of  amalgama- 
tion and  consolidation  in  which  each  original  company  granted  to  the  new  "  all  its 
property  real  and  personal  and  mixed  of  every  kind  and  description  .  .  .  con- 
tracts, agreements,  claims  .  .  .  and  all  rights,  privileges,  franchises  corporate,  and 
otherwise,  held,  owned  or  claimed  by  said  parties  of  several  parts  in  possession  or 
in  expectancy  either  in  law  or  in  equity  ...  it  was  held  that  land  granted  by 
the  government  to  the  companies  by  an  act  declaring  the  purposes  for  which  it 
was  granted  passed  to  the  new  company.*^  Tarpey  v.  Deseret  Salt  Co.  (Utah), 
17  P.  631. 
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eral  corporations  unite  to  form  a  new  one,  there  is  an 
implied  transfer  to  it  of  the  entire  interests  and  all  the 
effects  of  the  original  companies.  There  is  also  an  im- 
plied undertaking  on  the  part  of  the  new  organizations 
which  it  has  succeeded.  But  in  order  that  the  new 
corporation  may  exercise  the  franchises  of  the  old  ones, 
it  must  have  legislative  sanction  or  authority  for  the 
purpose.^ 

§  100.  Subsequent  sanetion  effectnaL — But  a  consoli- 
dation effected  without  previous  authority  of  law  may 
be  rendered  effectual  and  the  new  institution  vested 
with  the  franchises  of  its  constituents  by  subsequent 
legislation.  Franchises,  unlike  property,  cannot  be 
transferred  by  agreement  between  the  parties,  however" 
formal  the  transaction  and  whatever  the  consideration. 
They  can  be  derived  only  through  the  legislature. 
"  When  the  consolidation  was  completed,  the  old  cor- 
porations were  destroyed,  a  new  one  was  created,  and 
its  powers  were  '  granted  '  to  it,  in  all  respects,  in  the 
view  of  the  law,  as  if  the  old  companies  had  never  ex- 
isted, and  neither  of  them  had  ever  enjoyed  the  fran- 
chises so  conferred."  ^ 

§  101.  EqQivalent  to  formation  of  new  company. — The 

aggregation  resulting  from  the  consolidation  of  several 
companies  does  not  differ  in  any  respect,  from  other 
corporations  in  its  constitution  and  nature  and  in  the 
rules  of  law  governing  the  construction  and  exercise  of 

its  powers.* 

.  — -^ 

»  Pearce  v.  Madison,  etc.,  R.  R.  Co.,  21  How.  442;  Aspinwall  v.  Ohio,  etc., 
R.  R.  Co.,  20Ind.  492;  Clearwater  v.  Meredith,  1  Wall.  26;  State  v.  Bailey,  16 

Ind.  51. 

'^  Shields  t.  Ohio,  05  TJ.  S.  819,  per  Swayne,  J. 

•  Shields  ▼.  Ohio,  95  U.  S.  319.  See  Centr.  Tr.  Co.  v.  St.  L.  A.  T.  R.  Co.,  41 
P.  561;  Backus  v.  Ry.  Ca,  71  Mich.  645;  39  N.  W.  469;  Prov.  C.  Co.  v.  Prov.  ^ 
W.  R.  Co.,  15  R.  I.  303;  4  A.  394.  Where  railroad  corporations  consolidate, 
the  articles  of  consolidation  constitute  the  new  articles  of  incorporation,  and 
the  penons  therein  named  to  act  as  directors  are  such  until  successors  are 
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The  terms  upon  which  the  members  of  the  original 
corporations  agree  to  associate  in  the  new  are  generally 
to  be  gathered  from  several  instruments  instead  of  one 
as  before.  But  the  franchises  which  they  are  to  enjoy 
in  the  united  company  are  derived  wholly  from  the 
general  law  or  act  authorizing  the  consolidation.  It 
may  describe  the  rights,  powers  and  franchises  of  the 
new  body  in  terms,  or,  as  is  most  usually  the  case,  it 
may  refer  to  the  charters  of  the  old  companies  and 
expressly  incorporate  their  provisions. 

§  102.  Whether  consoUdatbig  corporations  are  dissolyed. 

— Dissolution  of  the  original  corporations  does  not  nec- 
essarily result  from  their  consolidation.  Whether  such 
dissolution  occurs  will  depend  in  each  case  upon  the 
legislative  intent  manifested  in  the  act  or  general  law 
Tinder  which  the  consolidation  takes  place.  In  Central 
K.  R.  &  Banking  Co.  v.  Georgia,^  Justice  Strong  said  : 
*'  True,  where  three  corporations  had  consolidated 
under  an  act  of  the  legislature,  authoriziiig  them  to  merge 
and  consolidate  their  stock  and  make  one  joint  com- 
pany, it  was  said  that  the  effect  of  the  act,  and  the  terms 
of  consolidation  under  it,  was  a  dissolution  of  the  three 
corporations,  and  at  the  same  instant  the  creation  of 
a  new  corporation,  with  property,  liabilities  and  stock- 
elected.  St.  Cal.  1861;  Civil  Code  Cal.,  sec.  47:}.  Calif ornia  Southern  R.  Co.  t. 
Southern  Pac.  R.  Co.,  67  Cal.  50;  7  P.  123.  Pursuant  to  state  authority,  recog- 
nized  by  and  made  a  part  of  the  congressional  grant  of  March  3, 1871,  the 
Southern  Pac.  R  R.  Co.,  April  15,  1871,  filed  amended  articles  of  incorporation; 
and  August  12,  1873,  filed,  together  with  the  S.  P.  Branch  R.  R.  Co.,  article!  of 
amalgamation  and  consolidation,  mider  the  name  of  the  S.  P.  R.  R.  Co.  Held, 
that  while  in  one  sense  a  new  corporation  was  formed,  each  was  substantially 
and  practically  the  same  S.  P.  R.  R.  Co.,  mentioned  in  the  acts  of  Congress, 
and  was  so  recognized  by  Congress,  and  that  the  articles  of  amendment,  amal- 
gamation and  consolidation  were  authorized  by  congressional  as  well  as  by 
state  legislation.  United  States  v.  Southern  Pac.  R.  Co.,  45  F.  506;  Same  v. 
Colton  Marble  &  Lime  Co.,  I^. 

^  02  U.  S.  665,  referring  to  McMahan  v.  Morrison,  16  Ind.  172,  and  Clearwater 
T.  Meredith,  1  Wall.  40. 
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holders,  derived  from  those  then  passing  out  of  exist- 
ence/' 

But  the  consolidation  of  separate  corporations  under 
general  laws  does  not,  at  any  rate,  work  an  absolute 
cessation  of  their  existence  and  powers  for  any  and  all 
purposes.  A  court  of  equity  will,  for  purposes  of  con- 
venience and  justice,  consider  such  corporations  stiU  in 
existence  and  possessed  of  certain  powers.  Thus  it  was 
held  that  the  transfer  of  the  assets  to  a  new  company 
might  be  specifically  decreed  according  to  the  terms  of 
•consolidation  against  the  officers  of  one  of  the  composite 
companies.^ 

Temporary  suspension  of  operations  and  non-user  of 

1  Edison  Electric,  etc.,  Co.  v.  New  Haven  Electric  Co.,  21  Abb.  K.  Gas.  119. 
In  Kohl  ▼.  Lillienthal,  81  Cal.  378;  20  P.  401 ;  22  P.  680,  two  mining  companies 
<x>inpromised  existing  disputes  and  vexatious  litigations  by  the  formation  of  a 
new  corporation  in  which  they  became  the  principal  shareholders,  and  to  wliich 
each  conveyed  most  of  its  property.  It  was  held  that  the  original  companies  were 
not  thereby  dissolved  and  that  they  could  not  be  dissolved  except  by  the  judg- 
ment of  the  superior  court,  upon  proceedings  instituted  and  conducted  to  that 
«nd  as  provided  by  statute.  But  under  the  Georgia  and  Ohio  statute  a  different 
view  is  taken.  Railroad  Co.  v.  Georgia,  98  U.  S.  359;  Atlanta,  etc.,  R.  Co.  v. 
Stete,  63  QsL  483.  See  also  Eaton  v.  Hamilton  R.  Co.,  20  Ind.  457;  State  v. 
Bailey,  16  Ind.  46;  McMahon  v.  Morrison,  16  Ind.  172;  Clearwater  v.  Meredith, 
1  Wall.  25, 40 ;  Powell  v.  North  Missouri  R.  R.  Co. ,  42  Mo.  63,  etc. ;  New  Orleans, 
etc.,  Co.  V.  Louisiana,  etc.,  11  Fed.  Rep.  277;  Charity  Hospital  v.  New  Orleans, 
etc.,  Co.  (La.),  4  So.  433;  Ohio,  etc.,  Ry.  Co.  v.  People,  120  111.  200;  14  N.  E. 
Rep.  S74. 

The  effect  upon  the  franchises  differs  in  case  of  consolidation  from  that  of  a 
sale.  In  the  former  case  all  the  franchises  of  the  consolidating  corporations 
are  merged  in  the  new.  In  Boardman  v.  Lake  Shore,  etc.,  Ry.  Co.,  84  N.  T. 
157,  181,  the  Court  say: — **  It  is  held  that  where  two  railroads  are  consolidated, 
as  far  as  one  of  the  creditors  of  one  of  the  original  companies  is  concerned,  the 
consolidated  company  is  the  successor  of  the  old  company;  but  in  respect  to  the 
properties  of  the  other  companies  it  is  a  new  and  independent  company,  and 
such  creditor  has  no  claim  against  it  upon  their  original  contract,  but  only  by 
virtue  of  its  assumption  of  the  obligations  of  the  old  companies.^*  In  Fee  v. 
Gas  Co.,  35  La.  An.  413,  the  Court  say: — '^  The  articles  of  consolidation  and  the 
legislative  act  by  authority  of  which  they  were  executed  evidently  present  a  case 
of  complete  and  perfect  amalgamation,  the  effect  of  which  was,  under  American 
authorities,  to  terminate  the  existence  of  the  original  corporations,  to  create  a 
new  corporation,  to  transmute  the  members  of  the  former  into  members  of  the 
latter,  and  to  operate  a  transfer  of  the  property,  rights  and  liabilities  of  each 
old  company  to  the  new  one.**  See  also  Green  County  v.  Commrs.,  109  U.  S. 
204. 
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franchises  daring  a  supposed  consolidation  subse- 
quently held  by  the  courts  illegal  and  void  do  not  de- 
stroy or  forfeit  the  corporate  existence  of  either  of  the 
companies  or  affect  its  title  to  corporate  property .^ 

§  103.  What  rights  and  franehises  pass  to  eonsoUdated 
company. — It  is  usually  provided  in  the  law  authorizing  a 
consolidation,  that  the  new  company  shall  be  invested 
with  all  the  rights  and  privileges  previously  enjoyed  by 
the  consolidated  companies.  But  the  franchises  when 
acquired  by  the  new  company  and  adapted  to  its  consti- 
tution, are  not  the  same  though  they  are  similar  to  those 
enjoyed  by  the  original  corporations.^  The  new  com- 
pany having  been  duly  constituted,  it  stands  upon  the 
same  footing  as  other  corporations,  and  enjoys  the  same 
right  to  exercise  both  its  express  powers  and  the  inci- 
dental powers  usually  implied.  And  the  extent  of  such 
powers  and  the  manner  of  their  exercise  by  the  original 
companies  is  a  proper  measure  of  authority  for  the 
new,*  Upon  the  consolidation  of  a  domestic  with  a 
foreign  railroad  corporation  it  was  held  that  the  new 
company  acquired  a  privilege  to  receive  subscriptions 
to  the  domestic  company,  made  by  a  township,  and  that 
the  issue  of  bonds  by  the  township  to  the  new  company 


1  State  y.  Crawfordsville,  etc,  Co.,  102  Ind.  283;  1  N.  £.  395. 

3  Railroad  Co.  v.  Maine,  06  U.  S.  509.    Under  6a.  statutes,  in  order  to  give 
a  consolidated  railroad  corporation  the  right  to  acquire  and  hold  lands  granted  | 

in  aid  of  the  construction  of  the  lines  of  both  of  two  constituent  companies, 
these  lines  must  bear  such  relation  to  each  other  that  when  completed  they 
may  admit  of  the  passage  of  trains  over  two  or  more  of  such  lines  continuously. 
Ga.  Pac.  Ry.  Co.  v.  Wilks,  80  AU.  478;  6  So.  34.    See  also  Norwich  <fe  W.  W,  • 

Co.  Y.  Worcester,  147  Mass.  518;    18  N.  £.  409.    In    Oushman  t.  Brownlee,  j 

(Ind.  1891),  27  N.  E.  500,  it  was  held  that  when  a  railroad  company  consolidates  | 

with  another,  title  to  its  land  vests  in  the  latter. 

»  Tomlinson  v.  Branch,  15  Wall.  460;  Powell  v.  North  Missouri  R.  R.  Co.,  | 

42  Mo.  63;  Green  County  v.  Conness,  109  U.  S.  104;  Zimmer  v.  State,  30  Ark. 
680.    See  Rogers  v.  Oxford,  etc.  Ry.  Co.,  2De  Q.  A  J.  662,  per  Mr.  Justice  i 

Erie;  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  v.  K.  C,  St.  J.  &  C.  B.  R.  Co.,  38  F.  58;  I 

Ga.  Pac.  R.  Co.  v.  Wilks,  86  Ala.  478;  Norwich  &  W.  Co.  v.  Worcester,  14T 
Mass.  518. 
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was  lawful.^  A  corporation  by  the  same  name  may  be 
chartered  by  two  states,  clothed  with  the  same  powers 
and  duties  in  both  states ;  but  it  will  be  two  distinct 
corporations  one  in  each  state  with  only  such  corporate 
powers  in  each  state  as  are  conferred  by  its  creation  in 
that  state.*  But  while  consolidating  corporations  of 
two  states  are  to  be  taken  as  one,  yet  that  one  has  no 
legal  existence  in  either  state  except  by  the  laws  of 
that  state.' 

Among  the  franchises,  property  and  rights  which 
have  been  held  to  pass  to  a  railroad  company  formed 
by  the  consolidation  of  several  companies  are  that  of 
taking  land  to  build  its  road  ;  *  of  receiviag  a  grant 
from  the  government  provided  by  act  passed  before  con- 
solidation ;*    of  mortgaging  its  road  ;•   of  charging  a 


1  Livingston  County  v.  Portsmouth  First  Nat.  Bk.,  128  U.  S.  102.  See  also 
Ka^ent  ▼.  Supervisors,  19  WalL  241;  County  of  Scotland  v.  Tliomas,  94  U.  S. 
662;  Town  of  E.  Lincoln  v.  Davenport,  94  U.  S.,  801;  Wilson  v.  Saiamanco,  99 
U.  S.  504;  Empire  v.  Darlington,  101  U.  S.  87;  Menasha  v.  Hazard,  102  U.  S. 
81;  Harter  v.  Kemodien,  103  U.  S.  562;  County  of  Tipton  v.  Locomotive  Works- 
108  U.  S.  523. 

*  Beece  v.  Kewport  News  <fe  M.  V.  Co.,  32  W.  Ya.  164;  9  S.  £.  212;  Farmers' 
Loan  A  Trust  Co.  v.  Trust  Co.,  21  Abb.  N.  0.  104;  IN.  T.  S.  44 ;  Central  Tr. 
Co.  V.  St.  L.,  A.  ft  T.  Ry.  Co.,  41  F.  561.  Seealso  A.  Backus  v.  By.  Co.,  71  Mich. 
(M5;  40  N.  W.  604. 

s  Pittsburg  <&  Sh.  R.  Co*s  Appeal  (Pa.),  4  A.  385.  In  Fitzgerald  v.  Missouri 
Fac  Ry.  Co.,  45  F.  813  (April,  1891),  it  was  held  that  in  the  conduct  of  its  cor- 
porate business  the  consolidated  corporation  acts  as  a  unit,— as  one  corporation, 
and  not  three;  and,  in  the  absence  of  a  statutory  provision  to  the  contrary,  it 
may  transact  its  corporate  business  in  one  state  for  all,  and  the  contracts  it 
enters  into  and  the  liabilities  it  incurs  in  one  state  are  binding  upon  it  in  all  the 
states,  and  may  be  enforced  against  it  in  any  one  of  them,  when  the  action  is 
transitory.  But  it  was  further  held  that  such  corporation  is  not  the  same  in 
each  state.  While  it  Ls  a  unit,  and  acts  as  a  whole  in  the  transaction  of  its  cor- 
porate business,  it  is  not  a  corporation  at  large,  nor  is  it  a  joint  corporation  of 
the  three  states.  Like  all  corporations,  it  must  have  a  legal  dwelling-place,  and 
it  dweDs  in  three  states,  and  is  a  separate  and  single  entity  in  each.  It  is,  in. 
effect,  a  corporate  trinity,  having  no  citizenship  of  its  own  distinct  from  its  con- 
stituent members,  but  a  citizenship  identical  with  each. 

*  South  Carolina  R.  R.  Co.  v.  Blake,  9  Rich.  2.33. 

*  T^opey  v.  Deseret  Salt  Co.  (Utah),  17  P.  631. 

*  Mead  v.  New  York  <fe  R.  R.  Co.,  45  Conn.  109. 
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fixed  rate  for  transportation  ;  ^  of  an  exemption  of  the 
officers  and  servants  of  the  companies  from  jury  duty.' 

§  104.  Effect  npon  exemption  from  taxattoiL — ^Where  the 
charter  of  one  of  the  original  companies  exempts  its 
property  from  taxation,  such  exemption  cannot  be  ex- 
tended to  any  other  property  acquired  by  the  consoli- 
dated company  by  the  consolidation  or  to  any  subse- 
quently acquired ;  but  the  property  to  which  the  exemp* 
tion  applied  would  still  be  exempt.^ 

§  106.  Constmctionof  authority  to  consolidate. — The  true 
construction  of  laws  granting  to  corporations  the  right 
of  consolidation  subordinates  such  right  to  all  the  gen- 
eral laws  in  force  at  the  time  of  consolidation.^  And  a 
provision  of  law  or  in  a  charter  or  in  articles  of  associa- 
tion authorizing  a  consolidation  and  transfer  of  rights, 
franchise  and  property,  to  the  new  organization,  refers 
to  those  owned  and  possessed  at  the  time  of  consolida- 
tion and  to  no  others.* 


1  Fisher  v.  New  York  Central,  etc.,  K.  R.  Co.,  46  N.  Y.  644. 

3  Zimmer  v.  State,  30  Ark.  680. 

>  Phil.,  etc.,  R.  R.  Co.  v.  Maryland,  10  How.  376;  Branch  v.  City  of  Charies- 
ton,  92  TJ.  S.  677;  Tomlinson  y.  Branch,  15  Wall.  460;  City  of  Charleston  t. 
Bninch,  Id.  470;  Central  R.  R.  Co.  y.  Georgia,  Id.  666;  Chesapeake,  etc,  R.  K 
Oo.  y.  Viiginia,  94  U.  S.  718. 

^  A  new  corporation  resulting  from  consolidation  under  statutes  authorizing 
and  consenting  to  its  organization  is  not  subject  to  a  constitutional  proyision 
preyiously  adopted,  proyiding  *'a  majority  of  the  directors  of  any  railroad  cor- 
poration now  incorporated  or  hereafter  to  be  incorporated,  by  the  laws  of  this 
state,  shall  be  citizens  and  residents  of  this  state.**  O.  &  M.  Ry.  Co.  y.  People, 
120  111.  200;  14  N.  E.  874. 

^  An  interesting  and  instructive  eicposition  of  the  law  on  this  subject  is  found 
in  the  decision  of  the  Supreme  Court  of  the  United  States  in  St  Louis,  etc,  R. 
R.  Co.  V.  Berry,  113  U.  S.  475.  It  came  up  on  a  writ  of  error  to  review  the 
action  of  the  Supreme  Court  of  Arkansas  in  refusing  to  restrain  officers  of  that 
state  from  levying  a  tax  on  property  of  plaintiff  in  error. 

The  charter  granted  by  the  state  of  Arkansas  to  one  of  the  two  consolidating 
companies  contained  a  provision  authorizing  it  to  consolidate  with  other  com- 
panies. Another  provision  exempted  the  zoad  and  all  the  property  of  the  com- 
pany from  taxation.  The  company  receiving  this  charter  at  length  consolidated 
with  the  St.  Louis  lion  M.  <&  S.  R  R.  Co. ;  but  before  the  consolidation  and 
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§  106.  Effect  of  consolidation  upon  municipal  agreements 
to4ake  stock. — A  county  authorized  by  law  to  subscribe 
for  shares  in  a  railroad  company  which  is  afterwards 
consolidated  with  another  company  is  entitled  to  sub- 
scribe for  shares  in  the  new  company  in  place  of  the 
original.! 

But  when  it  is  proposed  that  a  county  shall  take 
stock  in  a  company,  and  the  law  requires  a  proposition 
to  that  effect  to  be  approved  by  a  two-thirds  vote  of 
the  qualified  voters,  and  after  such  vote  is  taken  the 
company  consolidates  with  another  company,  there 
uGLUSt  be  a  new  submission  and  a  new  adoption  of  the 
proposed  subscription  before  it  can  be  made  in  the 
new  company  resulting  from  such  consolidation .^  But 
where  by  the  same  act  authorizing  a  city  to  lend  its 
credit  to  each  of  two  railroad  .companies,  power  to  con- 
solidate their  roads  was  given  to  the  companies,  it  was 
held  that  the  city  might  exercise  the  power  so  given 
it  as  well  after  such  consolidation  as  before.*    The 


after  receiving  its  charter,  the  state  of  Arkansas  adopted  a  new  constitution  in 
which  provisions  were  inserted  that  all  corporation  laws  passed  thereafter  should 
be  subject  to  a  reserved  power  of  alteration  and  repeal,  and  that  "  the  property 
of  corporations  now  existing  or  hereafter  created  shall  forever  be  subject  to  tax- 
ation the  same  as  property  of  individuals/^ 

The  exact  question  to  be  determined  by  the  court  was,  whether  the  consoli- 
dated company  was  entitled  to  the  exemption  from  taxation  on  the  property  of 
the  CMro  and  Fulton  Kailroad  Company  which  it  acquired  by  the  consolidation, 
or  whether  the  consolidation  was  the  formation  of  a  new  corporation,  subject  to 
the  then  existing  laws  and  incapable  of  acquiring  property  to  which  was  attached 
an  exemption  in  conflict  with  the  organic  law  as  it  then  existed.  It  was  de- 
cided that  the  exemption  was  not  acquired  by  the  new  company. 

^  Scotland  County  v.  Thomas,  94  U.  S.  682. 

^  Harshman  v.  Bates,  92  U.  S.  569;  Mansfield,  etc.,  R.  R.  Co.  v.  Drinker,  :J0 
Mich.  124. 

'  Robertson  v.  Rockford,  21  111.  451.  See  also  New  Buffalo  v.  Iron  Co.,  lOo 
U.  S.  73;  Town  of  East  Lincoln  v.  Davenport,  94  U.  S.  801;  Livingston  County 
V.  Portsmouth  B'k,  128  U.  S.  102;  Bates  Co.  v.  Winters,  97  U.  S.  83;  Wilson 
V.  Salamanca,  99  Id.  499;  Empire  v.  Darlington,  101  Id.  87;  Vernon  v.  Hovey, 
52Ind.  563;  County  of  Tipton  v.  Locomotive  Works,  103  U.  S.  623;  State  v. 
Green  Co.,  64  Mo.  540.  See  also  Xugent  v.  Supervisors,  19  Wall.  241;  County 
of  Henry  v.  Nicolay,  95  U.  S.  619.  The  last  case  cited  being  a  suit  upon 
municipal  bonds  by  an  assignee  of  the  corporation,  the  validity  of  the  bonds 
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general  rule  is  that  if  th6  change  effected  by  a  consoli- 
dation is  such  that  an  individual  stockholder  is  there- 
by released,  the  same  effect  is  produced  upon  a  munici- 
pal subscription.^ 

§  107.  Consolidation  eonsideredwith  respect  to  the  righto 
of  third  parties. — Duties  which  a  corporation   owes  to 

parties  who  have  dealt  with  it  previous  to  a  consolida- 
tion, and  obligations  it  has  incurred  to  such  parties 
under  contracts,  cannot  be  transferred  to  the  new  cor- 
poration without  their  consent.  The  eflfect  of  the  exer- 
cise of  such  a  power  would  be  to  impair  the  obligation 
of  contracts  ;  and  therefore  it  cannot  be  conferred  by 
the  legislature.* 


in  the  hands  of  snch  assignee  was  upheld.  See  also  County  of  Schuyler  r. 
Thomas,  96  U.  S.  160.  Harshman  v.  Bates  County,  92  U.  S.  509;  Cantillon  ▼. 
Dubuque,  etc.,  R.  R.  Co.  (la.),  36  New  Rep.  020. 

1  Lynch  y.  Eastern,  etc.,  R.  R.  Co.,  57  Wis.  4d0.  See  Atchison,  etc.,  R.  R.  Co. 
V.  Phillips  Co.,  25  Kans.  201;  Society,  etc,  v.  New  London,  29  Conn.  174; 
Chickamingy.  Carpenter,  100  U.  S.  003;  Lewis  y.  Clarenden,  5  Dillon,  329; 
Commonwealth  y.  Pittsburg,  41  Penn.  St.  278.  Where  the  purposes  for  which 
the  corporation  receiying  municipal  aid  in  the  fonn  of  bonds  could  not  haye  been 
carried  out  without  consolidation  with  another  company  the  existing  statutory 
proyision  therefore  became  a  part  of  the  contract  with  the  township,  and  the 
issuance  of  bonds  to  the  consolidated  company  was  yalid.  Liyingston  County  y. 
First  Nat.  Bank,  9  S.  Ct.  18.  See  also  Merrill  y.  Marshall  Co.,  74  la.  24;  430 
N.  W.  778.  Compare  Board  of  Commissioners  y.  State  (Ind.),  04;  17  N.  E.  855; 
Cantillon  y.  Dubuque  &  N.  W.  R.  Co.  (Iowa),  35  N.  W.  020. 

3  Bruffet  y.  Gt.  Western  R.  R  Co.,  25  111.  353.  In  re  Manchester,  etc.,  Loan 
Ass'n  L.  R.,  9  Eq.  043;  In  re  National  Proyident  Life  Ass'n  Co.,  L.  R.,  9  £q. 
300;  In  re  Family  Endowment  Ass'n,  L.  R.,  5  Ch.  118. 

In  a  case  where  an  agreement  had  been  entered  into  by  a  party  to  lend  a  sum 
of  money  to  a  corporation  and  to  accept  its  bonds  for  the  same,  and  such  c<Mpo- 
ration  afterwards  consolidated  with  others,  it  was  held  that  the  consolidated 
company  could  not,  after  a  tender  of  its  bonds,  maintain  an  action  upon  the 
agreement.  The  yiew  which  the  court  took  of  the  respectiye  rights  of  the 
parties  was  thus  expressed:  **  Tlie  defendant  had  a  right  to  stipulate  for  the 
bonds  of  a  particular  company,  and  it  is  clear  he  cannot  be  required  to  accept, 
in  lieu  of  the  promised  consideration,  the  obligation  of  any  other  company,  no 
matter  how  much  the  latter  may  exceed  in  yalne  the  former.  There  is  no  l^al 
mode  in  which  the  contract  of  a  man  can  be  improyed  for  him  against  his  con- 
sent. As  the  bond  of  the  contracting  company  formed  the  entire  consideration 
for  the  promise  of  the  defendant,  if  such  company  has  put  it  out  of  its  power  to 
render  such  bond  to  the  defendant,  it  has  destroyed  this  contract  by  Its  ownyoU 
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But  while  the  rights  and  remedies  of  creditors  of  a 
oonsolidating  corporation  remain  intact,  it  must  not 
be  understood  that  their  consent  is  necessary  to  the 
act  of  consolidation.  It  is  suflScient  that  the  property 
of  the  debtor  corporation  remains  subject  to  their  de- 
mands and  its  shareholders  are  still  answerable  to  the 
extent  of  their  statutory  liability.^  In  such  case  the 
new  company  may  recover  indemnity  from  the  old.^ 

§  108.  Substitution  and  novation  necessary. — It  is  only 
meant  to  say  that  the  consolidating  corporation  cannot 
be  substituted  as  their  debtor  without  a  novation.  To 
illustrate,  if  A  and  B,  partners,  are  indebted  to  C,  they 
may  consolidate  their  business  with  another  firm,  and 
the  new  firm  may  be  substituted  for  the  firm  of  A  and 
B  as  C's  debtor.  But  C's  refusal  to  accept  the  new 
firm  does  not  defeat  the  contract  by  which  the  new  co- 
partnership is  formed,  nor  does  it  release  A  or  B  or  the 
assets  of  their  copartnership  from  C's  debt.  Accord- 
ingly it  is  held  that  the  consent  of  creditors  to  a  con- 
solidation is  not  necessary  unless  the  circumstances  of 
the  transfer  of  its  property  by  a  corporation  of  that 
kind  is  calculated  to  defraud  them.  It  is  true  in  the 
case  of .  a  corporation,  as  in  that  of  a  natural  person, 
that  any  conveyance  of  the  property  of  the  debtor  with- 
out authority  of  law  and  in  fraud  of  existing  creditors, 
is  void  as  against  them.* 

Tintary  act,  and  has  in  consequence  discharged  the  defendant."  N.  J.  Midland 
R.  R.  Co.  ▼.  Strait,  35  N.  J.  (6  Vroom),  322. 

1  state  V.  Oreen  County,  54  Mo.  540;  County  of  Henry  y.  Nicolay,  06  U.  S. 
^lU;  Scotland  v.  Thomas,  94  U.  S.  682;  Chesapeake  ft  Ohio  R.  R.  Co.  v.  Virginia, 
lb.  718;  Peoria  <fe  Rock  IsUmd  R.  R.  Co.  v.  Coal  Valley  Mining  Co.,  68  Ul.  489. 
The  rig^t  of  creditors  who  have  not  consented  to  a  consolidation  to  follow  the 
property  of  a  debtor  corporation  into  the  hands  of  the*new  company  is  well  set- 
tled. See  Railroad  v.  Rollins,  82  N.  C.  523;  Marshall  t.  Western,  etc.,  R.  R. 
€0.,  02  N.  C.  322;  Young  v.  Rollins,  35  Id.  485.    Infra,  §  700  et  seq. 

>  Miller  y.  Lancaster,  5  Caldw.  Tenn.  514.  See  Paine  v.  L.  £.,  etc.,  R.  Co., 
31  Ind.  28S. 

*  Wabash,  etc.,  R.  R.  Co.  v.  Ham,  114  IT.  S.  503.  See  G.  C.  &  S.  F.  Ry.  Co. 
V.  MoiTis,  67  Tex.  602 ;  4  S.  W.  156;  Shaw  v.  Norfolk  Co.  R.  R.,  16  Gray,  4(07; 
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It  is  usually  provided  by  statute  that  the  consolidated 
company  shall  become  liable  for  the  debts  and  obliga- 
tions of  the  original  corporations.  Since  even  in  that 
case  the  new  corporation  cannot  be  substituted  for  the 
original  debtor,  without  the  creditor's  consent,  the 
legislature  may  authorize  a  substitution  and  novation 
on  terms  less  favorable  to  the  creditor  than  before 
existed,  and  he  will,  by  consenting  to  the  substitution, 
accept  the  terms  and  conditions  thus  imposed.^ 

§  109.  Assumption  of  liabilities  by  new  company. — It  is 

usual,  however,  in  arrangements  for  a  consolidation,  to 
make  satisfactory  provisions  for  the  payment  of  the 

Western  TJn.  R.  Co.  v.  Smith,  7501.  496;  Prouty  v.  Lake  Shore,  etc.,  R.  R.  Co., 
52  K.  T.  S63;  Sehna,  Rome,  etc.,  R.  R.  Co.  v.  Harbin,  40  Ga.  706;  Houston, 
etc.,  R.  R.  Co.  V.  Shirley,  54  Tex.  125;  Vilas  v.  Page,  106  N.  Y.  439;  13  N.  E. 
743;  Warren  v.  Mobile,  etc.,  R.  R.  Co.,  49  Ala.  682;  Welsh  y.  First  Div.  of  the 
St.  Paul,  etc.,  R.  Co.,  25  Minn.  314. 

1  Deposit  B'k  v.  Barrett  (Ky.),  18  S.  W.  887.  Bnt  where  a  consolidation  wa& 
made  under  statutory  authority  on  the  basis  of  equality  between  the  shares  ol? 
the  two  corporations  and  plaintiff  held  bonds  issued  by  one  of  the  corporations 
convertible  into  its  stocks  on  completion  of  its  road,  it  was  held  that  they  were 
entitled  to  demand  stock  in  the  new  corporation,  as  for  the  purposes  of  this  con- 
'  tract  the  old  corporation  continued  under  the  new  name.  Day  v.  W.  N.  A  R. 
R.  Co.,  151  Mass.  302;  23  N.  E.  824.  The  K.  Y.  Stat  1869,  C.  917,  sec.  5,  gives 
right  of  action  against  an  original  corporation  after  its  consolidation.  Gale  v. 
Troy  A  B.  R.  Co.,  51  Hun,  470;  4  K.  Y.  S.  295.  A  statute  consolidating  two 
corporations  provided  that  the  new  corporation  should  *'  be  subject  to  all  the 
duties,  restrictions,  obligations,  debts,  and  liabilities  to  which,  at  the  time  of 
the  union,  either  of  said  corporations  is  subject,*^  and  that  '*  all  claims  and  con- 
tracts .  .  .  against  either  corporation  may  be  enforced  by  suit  or  action 
.  .  .  against  the*'  new  corporation.  The  consolidation  was  made  on  the 
liMusis  of  equality  between  the  shares  of  the  two  corporations.  Plaintiffs  held 
bonds,  issued  by  one  of  the  corporations,  convertible  into  its  stock  on  comple- 
tion of  its  road.  It  was  held  that  they  were  entitled  to  demand  stock  in  the 
new  corporation,  as  for  the  purposes  of  this  contract  the  old  corporation  con- 
tinued under  the  new  name.  India  Mut  Ins.  Co.  v.  Worcester,  N.  A  R.  R.  Co. 
(Mass.),  25  N.  K  975;  Sweet  v.  Same,  Id. 

Laws  K.  Y.  1869,  c.  917,  §  5,  authorizing  the  consolidation  of  railroad  com- 
panies, and  providing,  that  all  debts  and  liabilities  of  either  company,  except 
mortgages,  shall  attach  to  the  new  corporation  and  be  enforced  against  it  and 
its  property  to  the  same  extent  as  if  created  by  it,  allow  an  action  against  the 
new  company  on  bonds  and  coupons  of  one  of  the  former  companies,  though 
they  are  secured  by  a  mortgage  on  the  property  of  the  original  debtor  corpora- 
tion. Affirming,  3  N.  Y.  S.  327.  Ruger,  0.  J.,  and  Earl  and  Fhich,  JJ.,. 
dissenting.    Polhemus  v.  Fitchburg  R.  Co.,  123  K.  Y.  502;  26  N.  E.  31. 
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debts  of  the  respective  companies,^  The  acceptance  of 
the  arrangement  and  of  the  resulting  corporation  for 
the  original  debtor  may  be  evidenced  as  well  by  con- 
duct and  acquiescence  as  by  express  agreement.^ 

However,  until  there  is  some  manifestation  of  assent 
on  the  part  of  the  creditor,  the  consolidated  corporation 
is  xmder  no  obligation  to  consider  itself  the  principal 
debtor.  And  it  is  sometimes  a  task  of  construction 
to  determine  from  the  act  authorizing  the  consolidation 
or  from  the  terms  of  the  mutual  agreement  respecting 
creditors,  whether  prior  debts  are  assumed  by  the  new 
company.* 


1  As  in  Columbus,  etc.,  R.  R.  Co.  v.  Powell,  40  Ind.  87;  Indianola  R.  R.  v.. 
Fryer,  66  Tex.  609;  Indianopolis,  etc.,  R.  R.  Co.  y.  Jones,  24  Ind.  465;  Louis- 
Tllle,  etc.,  R.  R.  Co.  v.  Boney,  117  Id.  501;  20  N.  E.  Rep.  432;  Mon^omery, 
etc,  R.  R.  Co.  v.  Boring,  51  Ga.  582;  Thompson  y.  Abbott,  61  Mo.  176. 

^  In  Morgan  y.  Oyerman  S.  M.  Co.,  37  Cal.  534  two  corporations  had  com- 
promised litigation  pending  between  them  by  the  defendant  company  in  the 
action  transferring  idl  its  property  to  plaintiff  company,  whereupon  the  latter- 
assumed  all  the  debts  of  both.  A  creditor  of  the  defendant  corporation  sued 
plaintiff  without  preyious  express  acceptance  of  plaintiff  in  lieu  of  defendant  as 
his  debtor.  It  was  held  that  the  bringing  of  the  suit  was  of  itself  sufficient 
evidence  of  acceptance  by  the  creditor  of  the  terms  of  the  compromise.  See  * 
also  Fleming  y.  Alter,  7  Searg.  294;  Vilas  y.  Page,  106  N.  Y.  430;  13  K.  E.  743; 
QtLj  y.  Thompson,  1  Johns.  Oh.  32;  Dearborn  y.  Park,  5  Me.  81;  Felton  y.  Dick- 
inson, 10  Mass.  280;  Schemetham  y.  Yanderheyden,  1  Johns.  139;  Jackson  y.. 
Pearoe,  10  Johns.  413;  Arnold  y.  Lyman,  17  Mass.  404. 

*  Upon  the  consolidation  of  three  railroad  companies  under  act  of  the  legisla- 
ture, it  was  provided  that  all  the  property  of  each  of  the  companies  thus  united 
should  become  vested  in  the  new  corporation  subject  to  the  rights,  demands, 
liens,  etc,  of  creditors  whose  right  to  resort  to  the  property  thus  vested  for 
satisfaction  of  their  claims  was  thus  preserved;  and  that  ^^all  the  franchises, 
property,  powers,  and  priyil^;es  now  enjoyed  by,  and  all  of  the  restrictions, 
liabilities  and  obligations  imposed  upon,  said  corporations  by  virtue  of  their 
respective  charters,  shall  appertain  to  said  tuiited  corporations,  in  the  same 
manner  as  if  the  same  had  been  contained  in  or  acquired  under  an  original 
charter."    It  was  held  that  the  new  corporation  was  not  bound  primarily  to  pay 
the  debts  of  the  original  corporations  and  that  the  new  company  might  pur- 
chase outstanding  bonds  of  the  old  companies  and  hold  them  like  other  credi- 
ton,  or  pay  and  extinguish  them,  thereby  relieving  the  property  held  by  it. 
Shaw  y.  Norfolk  R.  R.  Co.,  16  Gray,  407.   See  Indianopolis  R.  R.  Co.  v.  Fryer, 
56  Texas,  600;  People  v.  Empire  Mut.  Life  Ins.  Co.,  92  N.  T.  105;  Deposit  B'k 
y.  Barrett  (Ky.),  13  S.  W.  337.    No  doubt  the  corporation  would  have  been 
held  liable  in  this  case  as  a  trustee  if  the  action  had  been  brought  in  proper 
form  to  m>  change  it. 


\ 
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The  liability  of  the  new  corporation  in  the  absence 
of  an  express  agreement  has  often  been  asserted.^ 
And  nearly  as  often  denied.^ 

§  110.  Consolidation  under  general  statutes. — Very  few 

states  have  provided  by  general  law  for  the  consolidation 
of  all  corporations  ;  but  most  of  them  have  prescribed 
how  railroad  corporations,  and,  in  some  instances,  other 
corporations  may  consolidate.^ 

» 

§  111.  Irregular  eonsolidation. — But  even  without  ex- 
press authority  under  general  provisions,  for  forming 
corporations,  there  is  nothing  to  prevent  two  corpora- 
tions wishing  to  unite  their  business,  abandoning  their 
original  enterprises  by  unanimous  consent  of  their  re- 
spective members,  and  filing  new  articles  of  association. 
The  same  object  is  effected  by  one  corporation  that 
wishes  to  join  another  transferring  all  its  property  and 
business  to  the  latter  and  continuing  to  carry  out  its 
purposes  under  the  name  of  the  latter.* 

1  Prouty  V.  Lake  Shore,  etc.,  Ry.  Co.,  62  N.  Y.  3dS;  Chase  v.  Vanderfoilt,  87 
N.  Y.  Sup.  Ct.  834;  Shaw  v.  Norfolk  Comity  R.  R.  Co.,  16  Gray,  ICasa.  407; 
Powell  y.  North  Mo.  R.  R.  Co.,  42  Mo.  68;  Town  of  Plainview  v.  W.  A  St.  P. 
R.  Co.,  86  Minn.  605;  82  N.  W.  745.  Compare  Sehna,  etc.,  R.  R.  Co.  v.  Haibiii, 
40  Ga.  709;  Montgomery,  etc.,  R.  R.  Co.  v.  Boring,  51  Ga.  682;  Bruffett  t.  Ot. 
Western  R.  R.  Co.,  25  Ul.  857;  Boardman  y.  Lake  Shore,  etc.,  Ry.  Co.,  84  N. 
Y.  167. 

>  Thompson  y.  Abbott,  61  Mo.  177;  Indianapolis  4fe  R.  Ca  y.  Jones,  29  Ind. 
465.  See  Columbus  <fe  Ry.  Co.  y.  Powell,  40  Ind.  40;  Mt.  Pleasant  y.  BoA- 
with,  100  U.  S.  614. 

3  Thouji^h  statutory  authority  exist  for  a  consolidation,  and  two  or  three  or  more 
corporations  agree  to  consolidate,  there  can  be  no  yalid  consolidation  of  two 
if  the  third  afterwards  refuses  to  enter  the  corporation  without  a  new  agree- 
ment between  the  two.  See  Gk>uld  y.  Seney,  9  K.  Y.  S.  818;  7  Ry.  A  Corp.  L. 
143.  It  is  not  important  as  affecting  complete  yalid  consolidation  that  the  new 
corporation  has  failed  to  comply  with  a  proyision  of  general  law  requiring  aaeh 
company  to  file  with  the  secretai^  of  state  a  resolution  accepting  the  proyisions 
of  the  act  if  they  haye  complied  with  all  the  other  important  proyisions,  such 
proyisions  being  merely  directory.  Leayen worth  Co.  y.  C.  R.  I.  A  P.  Ry.  Co., 
184  TJ.  S.  688;  10  S.  Ct.  708. 

*  This  method  of  effectiyely  transferring  the  franchises  and  property  of  a  cor- 
poration to  another  without  literal  legality  is  thus  described  by  an  Sn^ish 
author.    ^^  A.  corporation  is  an  existence,  owiz^  all  its  qualities,  powers  and 
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And  if  the  corporation  to  which  it  accedes  does  not 
possess  the  requisite  powers  under  its  charter  or  articles, 
the  statute  furnishes  the  fullest  facilities  for  amend- 
ment. However,  no  such  transfer  and  combination  can 
be  effected  with  less  than  unanimous  consent  of  the 
members,  and  the  claims  of  creditors  will  in  no  case  be 
allowed  to  be  defeated  or  jeopardized  by  such  trans- 
actions.* 

capacities  to  the  ]»w.  The  law  which  calls  it  into  being  has  also  appointed  the 
manner  in  which  its  existence  shall  be  determined,  but  it  has  not  been  said  that 
it  may  commit  civil  suicide.  In  whatever  mode,  by  surrender  or  forfeiture  of 
«harteri  by  winding  up,  etc.,  a  corporation  be  ended,  it  is  found  that  the  law,  i.e., 
the  state,  inteprenes.  A  corporation  is  something  distinct  from  its  members ; 
all  these  may  leave  it,  yet  it  still  exists.  How,  then,  is  it  possible  that  any  ac- 
tion of  theirs,  unrecognized  by  the  law,  can  destroy  that  which  depends  for  its 
•origin  and  continuance  on  the  law  alone  ?  But  though  a  corporation  cannot 
directly  put  an  end  to  its  existence,  and  merge  it,  by  any  process  of  amalgama- 
tion, in  that  of  another,  yet  It  may  aco(Hnplish  this  in  an  indirect  and  circuitous 
manner.  It  may  do  so  by  transferring  its  property,  funds,  rights  and  liabilities 
to  the  other  contracting  corporation,  and  then  voluntarily  dissolving  Itself, 
usually  by  winding  up.  Generally,  the  arrangement  is  supplemented  by  a  pro 
▼ISO,  whereby  the  transferee,  the  purchasing  company,  indemnifies  the  selling 
company  against  the  liabilities  which  it  may  be  under  in  respect  of  claims,  ex- 
isting or  prospective.  This,  after  all,  is  not  an  amalgamation.  It  is  not  a 
union  of  one  corporation  with  another,  but  is  simply  a  transfer  of  assets,  with 
attendant  responsibilities.  It  is,  however,  a  sufficient  amalgamation  for  all  prac- 
tical purposes.'^    Greenes  Brice's  Ultra  Yh^,  2d  Am.  Ed.,  608. 

1  The  case  of  Miners  Ditch  Co.  v.  Zellerback,  37  Cal.  543,  is  a  case  in  which 
two  water  companies  had  abandoned  their  respective  organizations,  formed  a 
new  corporation  under  a  new  name  and  conveyed  all  their  property  to  it.  The 
right  of  the  plaintiff  to  enter  into  an  arrangement  for  such  a  complete  transfer 
of  property  as  was  put  in  evidence  in  that  case  was  not  directly  in  dispute,  as 
the  decision  turned  on  a  question  of  implied  authority  in  the  officers  of  the  cor- 
poration. It  is  clear,  however,  that  the  uniting  of  property  rights  merely  by  two 
or  more  corporations  under  hew  articles  and  a  new  name  does  not  involve  a  sale 
of  the  franchise.  But  unless  assented  to  by  every  shareholder  it  would  be  a 
diversion  of  fonds  for  unauthorized  purposes,  and  would  entitle  single  dissenting 
shareholders  to  an  injunction  to  restrain  and  prevent.  But  as  appears  elsewhere, 
a  feransfer  of  the  entire  corporate  property  and  even  a  consolidation,  may  be  pro- 
vided for  in  the  articles  under  general  laws  or  in  the  charter.    Sapra, }  94. 

9 
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CHAPTER  Vn. 

OOMBIHATIOK  WITHOUT  CONSOLIDATION — ^LEGAL  BESTBIGTIOK8. 

§  112.  Scaroity  of  definitions. 
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§  112.  Scmreity  of  deflnitions— The  question,  What  is 
a  trust  ?  in  the  offensive  or  illegal  sense,  cannot  be 
answered  with  a  satisfactory  definition,  and  few  legal 
principles  applicable  to  the  subject  are,  as  yet,  clearly 
established/    It  may  be  said,  in  a  general  way,  that 

^  niegal  combiuationa  known  as  **  trusts"  have  come  so  recently,  have  as- 
sumed so  many  shapes,  and  have  been  employed  in  so  many  departments  of  in-  { 
dustry  and  commercial  enterprise,  and  have  multiplied  so  rapidly,  that  the  juris- 
prudence of  the  country  has  not,  as  yet,  had  time  to  formulate  new  rules  by                 i 
which  they  may  be  reached  and  controlled.    Although  numerous  cases  have 
been  passed  upon  by  the  courts,  after  able  arguments  and  expositions  by  coun- 
sel, they  fail  to  furnish  the  profession  any  new  principles  of  general  application.                 | 
Consequently  it  Is  difficult  to  lay  down  any  general  rules  as  an  unerring  guide  to 
the  legal  mind  in  deciding  under  what  circumstances  a  so-called  '*  trust "  would 
be  amenable  to  the  process  of  a  court  to  redress  a  public  grievance  arising  from 
its  character  as  such.    Although  no  set  phrase  or  regular  formula  by  which  to 
define  a  **  trust "  has  been  accepted  or  agreed  upon,  yet  all  have  a  general  under- 
standing that  it  is  some  form  of  combination  among  capitalists  to  destroy  com* 
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when  individuals  conspire  or  come  to  a  common  under- 
standing, and  unite  their  capital  for  an  unlawful  pur- 
pose, their  agreement  is  void  ;  but  every  such  statement 
involves  the  assumption  of  an  unlawful  purpose,  and. 
thus  deprives  it  of  any  definitive  or  descriptive  value.^ 

§  113.  The  term  does  not  apply  in  all  cases  of  combinatioir. 

— A  combination  of  capital  and  effort  in  pursuance  of  a 
mutual  agreement  by  a  number  of  individuals  or  corpo- 
rations is  neither  unlawful  nor  immoral  in  itself,  although 
the  result  of  carrying  out  the  agreement  be  the  destruc- 
tion or  exclusion  of  coiripetition.*  If  it  were,  interstate 
railroads  could  seldom  be  built,  except  in  violation  of 
law,  and  many  other  great  undertakings  of  lesser  magni- 


petition  and  increase  the  profits  in  any  particular  trade  or  industry.  And  the 
notion  also  prevails  in  the  public  If  not  the  professional  mind,  that  such  a  com* 
bination  is  necessarily  inimical  to  public  interests, 

^  The  popular  theory  that  every  unification  of  several  individuals  or  corporate 
oiterprises  brought  about  to  secure  immunity  from  injurious  competition  is  per 
se  hostile  to  common  right  and  prejudicial  to  public  welfare  may  be  correct  when 
asserted  concerning  a  majority  of  "  trusts,"  but  its  correctness  is  not  sufficiently 
universal  to  establish  the  affirmation  as  a  rule.  The  methods  by  which  that 
fonn  of  **  trusts'*  is  formed  by  the  combination  of  several  corporations,  where 
shares  are  issued  to  represent  the  constituent  interests,  are  thus  stated  by  a  con- 
gressional committee  in  a  report  to  congress,  on  the  Standard  Oil  and  other 
**  trusts/'  **  There  exist  a  certain  number  of  corporations  organized  under  the 
laws  of  the  different  states  and  subject  to  their  control.  These  corporations 
have  Issued  their  stock  to  various  individuals,  and  these  individual  stockholders 
have  surrendered  their  stock  to  the  trustees  named  in  the  agreements  creating 
these  trusts,  and  accepted  in  lieu  thereof  certificates  issued  by  the  trustees  named 
therein.  The  agreements  provide  that  the  various  corporations  whose  stock  is 
surrendered  to  the  trustees  shall  preserve  their  identity  and  carry  on  their  busi- 
ness."   4  Ry.  A  Corp.  L.  J.  98. 

'  A  contract  between  rival  and  competing  railway  companies  made  for  the 
purpose  of  preventing  competition,  but  noc  fur  the  purpose  of  raising  the  prices 
of  transportation  above  a  reasonable  standard,  is  not  void  as  against  public 
policy.    Manchester  <&  L.  R.  R.  v.  Concord  R.  R.,  (N.  H.)  20  A.  $83;  holding 
also  that  Act  N.  H.,  July  5, 1867,  forbidding  the  consolidation  of  competing  rail> 
ways  renders  illegal  any  contracts  whereby  the  road-bed,  rolling  stock,  and 
equipments  of  one  competing  line  is  to  be  operated  and  controlled  by  another. 
Street  railways,  though  parallel,  cannot  be  ** competing''  in  the  sense  of  the 
mischief  intended  to  be  prevented,  and  a  statutory  prohibition  relative  to  the 
consolidation  of  parallel  and  competing  railways  does  not  apply  to  them.    Ap- 
peal of  Montgomery  (Pa.),  20  A.  390. 
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tude  would  fail  or  not  be  attempted.  The  character  of 
ownership  of  railroads  and  many  local  enterprises  is 
necessarily  monopolistic.  Moreover,  they  are  usually 
carried  on  by  combinations  of  individual  or  corporate 
capital.  And  yet  they  are  not  only  tolerated  but  en- 
couraged, and  sometimes  subsidized  by  nations,  states 
and  municipalities. 

§  114.  The  purpose  difficult  of  aseertainment. — ^If  the 

real  purpose  were  always,  or  even  generally,  the 
ostensible  purpose,  there  would  be  but  little  difficulty 
in  dealing  with  illegal  trusts.  Suppose,  for  illustration, 
the  members  of  corporations  engaged  in  the  steel  rail 
industry  form  a  new  corporation  to  engage  in  the  same 
business  done  by  the  original  corporations,  and  the 
transaction  presented  no  other  phases.  The  best  evi- 
dence of  their  intentions,  and  generally  the  only  available 
evidence,  would  be  their  articles  of  association,  which 
would  disclose  nothing  unlawful.  Suppose  it  could  be 
proven  that  the  method  by  which  the  business  was  to 
be  made  successful  was  for  the  aggregate  membership 
of  each  consolidating  corporation  to  take  a  proportionate 
share  of  interest  and  of  profits  and  all  become  subject 
to  a  common  management  so  as  to  reduce  the  expenses, 
and,  by  thus  escaping  each  other's  competition,  increase 
profits.  There  surely  is  nothing  unlawful  in  the  mono- 
polistic sense  either  in  providing  economical  manage- 
ment or  in  securing  profitable  business.  Such  arrange- 
ment may,  however,  subject  the  combining  corporations 
to  quo  warranto  proceedings  on  the  ground  that  their 
acts  are  uUra  vires^  as  we  shall  see  further  on. 

If  the  law  authorized  a  court  to  prevent  two  or  more 
individuals  from  consolidating  their  business  in  order  to 
increase  their  profits,  the  same  law  would  compel  them 
to  continue  business  in  separate  establishments,  after 
such  business  had  ceased  to  be  profitable,  or  prevent 
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them  from  disposing  of  their  stock  and  fixtures  to  a 
rival  establishment.  By  so  doing,  it  would  inflict  upon 
them  a  loss  of  their  investments,  because,  forsooth,  the 
public  welfare  required  that  there  should  be  competi- 
tion/ 

And  if  a  court  cannot  do  the  latter  neither  can  it  de- 
cide what  consideration  the  parties  shall  accept,  whether 
a  fixed  sum  or  an  interest  in  the  new  establishment. 
The  remunerative  employment  of  capital  is  the  object 
of  much  legislation ;  and  tlie  co-operation  of  different 
members  of  society  in  the  investment  of  capital  is  the 
incitive  policy  which  justifies  the  legalizing  of  corporate 
bodies. 

But  a  different  rule  applies  to  corporations  owing 
duties  of  a  strictly  public  nature.  To  buy  up  the  stock 
of  a  rival  gas  company  is  not  a  *'  lawful  purpose  "  for 
which  a  corporation  may  be  formed.  Its  essential  re- 
sult is  the  creation  of  a  monopoly .^  And  though  cor- 
porations owe  no  public  duties,  if  the  palpable  and  only 
object  of  the  transaction  is  the  suppression  of  competi- 
tion, which  result  is  sought  not  by  absorbing  the  prop- 
erty of  a  rival  company,  but  by  suspending  its  opera- 
tions for  a  time  or  indefinitely,  it  will  be  deemed  an 


1  In  Hoore  &  Handley  Hardware  Co.  v.  Towers  Hardware  Co.,  87  Ala.  206;  6 
So.  41,  it  was  held  that  a  contract  by  which  one  of  the  companies  bound  itself 
not  to  handle  plow  stocks  and  blades  in  the  territory  including  and  north  of 
Birmingham,  Ala.,  in  competition  with  or  in  opposition  to  the  other,  was  reason* 
able  and  valid.  See  also  Hubbard  v.  Miller,  27  Mich.  15;  Curtis  v.  Gk>key,  6a 
N.  Y.  300;  Warfield  y.  Booth,  33  Md.  63;  Dethlifs  v.  Townsend,  7  Daly,  a54; 
Beal  ▼.  Chase,  31  Mich.  400;  Morse  Machine  Co.  v.  Morse,  103  Mass.  73;  O. 
S.  Nav.  Co.  V.  Winsor,  20  Wall.  64. 

"*  People  V.  Chicago  Qas  Trust  Co.,  130  Bl.  268,  22  N.  £.  708;  holding  that  a 
t'orporation  cannot  be  formed  '*to  purchase  and  hold  or  sell  the  capital  stock  of 
any  gas  or  electric  company  in  Chicago  or  elsewhere  in  III.,'*  because  the  accom- 
plishment of  such  object  would  tend  to  create  a  monopoly.  State  v.  Nebraska 
Diatmng  Co.  (Neb.),  46  N.  W.  155;  Richardson  y.  Buhl,  77  Mich.  632;  43  N. 
W.  1102;  Pittsburg  Carbon  Co.  y.  McMillan,  23  Abb.  N.  C.  208;  6  N.  Y.  S.  433; 
People  T.  Refining  Co.,  54  Hun,  354;  7  N.  Y.  S.  406;  Langdon  y.  Branch,  37 
Fed.  Rep.  440.    See  also  Gould  y.  Head,  38  Fed.  886;  Gibbs  y.  Consol.  Gas  Co., 
laO  U.  S.  380.     Compare  Lesliii  v.  Lorillard,  1  JO  X.  Y.  519;  18  N.  E.  363. 
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illegal  combination  subjecting  charters  of  the  offending 
corporations  to  forfeiture. ^ 

§  1 15.  A ''  tni8t," ''  f orestalUng  "  and ''  cornering/'  distin- 
gnished. — The  principles  appertaining  to  the  common 

law  offense  of  forestalling  have  frequently  been  referred 
to  and  attempts  have  been  made  to  apply  them  to  this 
modern  invention ;  but  there  is  really  only  a  resemblance 
and  no  legal  analogy  between  them.  To  forestall  the 
market  was  only  possible  where  the  sources  of  supply 
and  production  were  barely  equal  to  the  demand,  and 
had  reference  to  buying  up  in  advance  what  others  pro- 
duced or  were  to  produce,  and  by  this  means  creating  a 
scarcity  and  securing  an  advance  price.* 

**  Corners"  in  the  stock  and  produce  markets  are 
offenses  similar  to  forestalling,  but  they  are  not  the 
same.  While  the  public  are  incidentally  injured  by 
them,  the  immediate  victims  and  greatest  sufferers  are 
persons  who  have  ''sold  short"  after  all  the  products 
or  particular  class  of  stocks  have  been  bought  into  the 
pool  or  *'  cornered."® 

The  criminality  of  forestalling  consisted  as  much  in 
the  fact  that  it  took  the  community  by  surprise  as  that 
it  created  a  monopoly.     It  was  temporary  in  its  effect 

^  ■  ■■■  ■        I    ■  ^^— ^      I    ■■«■■■  ,rf 

1  state  V.  Nebraska  Distilling  Co.,  77  Neb.  632;  46  N.  W.  155;  Am.  Pre- 
servers' Trust  Co.  V.  Taylor  Mfg.  Co.,  46  F.  152.  A  court  will  not  enforce 
such  a  contract  as  between  the  parties  thereto.  Richardson  y.  Buhl,  77 
Mich.  632;  Pittsburg  Carbon  Co.  v.  McMillan,  23  Abb.  N.  C.  N.  Y.  296; 
Gould  V.  Head^38  F.  886.  In  a  suit  against  a  corporation  formed  by  the  con- 
solidating  of  two  gas  companies  brought  about  for  the  purpose  of  disabling  one 
of  them  from  competing  with  the  other  and  of  increasing  the  price  of  gas  con- 
sumed in  the  city  of  Baltimore;  tlje  whole  controversy  turned  on  the  legality 
or  illegality  of  the  combination.  It  was  held  that  the  arrangement  thus  brought 
about  was  illegal  even  if  there  were  no  statute  prohibiting  it,  and  that  the  conalder- 
ation  for  the  services  performed  partook  of  such  illegality  so  that  he  could  not 
recover.    Gibtis  v.  Baltimore  Gas  Co.,  130  U.  S.  396. 

2  2  Cooley's  Bl.  159. 

*  *'  Comers''  are  fraudulent,  illegal  and  void.  Sampson  v.  Show,  101  Mass. 
145;  Raymond  v.  Leavitt,  40  Mich.  447;  and  any  one  injured  by  its  being  oigan- 
izcd  may  recover  in  equity  money  exacted  from  him  through  its  operations. 
Barry  v.  Croskey,  2  J.  &  H.  1. 
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and  necessarily  local  in  its  operations,  while  the  institu- 
tions we  are  considering  must  be  successful,  if  at  all,  in 
the  future,  and  by  reason  of  their  permanence. 

Norare  "  trusts  "  identicalwith  middle- age  monopolies, 
such  as  existed  in  the  Elizabethan  era  as  described  by 
Lord  Coke.^ 

§  116.  Legal  supenrlsion  and  control. — The  attendant 
circumstances  must  be  rare  indeed  which  will  give  an 
individual  suitor  a  standing  in  a  court  of  law  or  equity 
on  the  sole  ground  that  such  a  combination  has  been 
entered  into.  Constitutional  provisions  could  generally 
be  successfully  invoked  for  the  protection  of  the  alleged 
wrongdoer.  Any  public  wrong  done  by  a  trust,  must 
be  a  wrong  to  the  state,  and  any  remedy  must  be  one 
devised  and  enforced  by  virtue  of  state  authority  to 
enforce  police  regulations  unless  the  aggrieving  party 
be  a  corporation,  and  be  guilty  of  an  abuse  of  its  fran- 
chises. The  state  may  attach  criminality  and  forfeiture 
of  rights  and  privileges  to  the  doing  of  almost  any  busi- 
ness or  specific  act ;  but  as  there  are  few  kinds  of 
business  enterprise  in  which  capital  may  not  profitably 
combine  under  favorable  circumstances,  it  would  require 
more  ingenuity  and  statesmanship  than  any  legislator 
or  body  of  legislators  possesses  to  formulate  a  system 
of  regulations  on  this  subject  which  would  not  either 
fail  of  its  objects  from  inherent  weakness  or  work  great 
inequality  and  injustice  as  well  as  public  injury. 

§  117.  Corporations  offer  facilities  for  organizing 
**  trusts/' — To  the  facts  that  the  capital  of  corporations 
is  usually  represented  by  shares  of  stock  having  an 
ascertainable  market  value,  and  offering  a  permanent 
form  of  investment,  which  requires  only  slight  personal 


^  Case  of  the  Monopolies,  11  Coke,  84. 
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supervision  and  attention  by  the  owner,  and  that  the 
stock  furnishes  a  certain  and  convenient  basis  for  calcu- 
lating the  separate  interests,  is  attributable  the  fre- 
quency with  which  corporations  become  the  integers  in 
these  trust  arrangements.  And  because  of  the  unchanjre- 
able  nature  of  corporations  and  their  freedom  from  acci- 
dents, to  unexpectedly  terminate  their  existence,  which 
are  the  inseparable  conditions  of  life  of  a  natural  person, 
the  trust  itself  frequently  assumes  the  shape,  if  not  the 
legal  status,  of  a  corporation.  But  when  so  formed,  it 
need  not  and  generally  does  not  present  any  phases  or 
features  not  found  in  other  corporations  engaged  in  the 
same  department  of  trade  or  industry.  This  similarity 
to  ordinary  corporate  methods  has  presented  insuper- 
ably obstacles  in  many  cases  in  which  it  was  sought  to 
reach  and  deal  with  them/ 

§  118,  Forms  assumed. — It  may  be  safely  asserted 
that  all  the  trusts  which  have  attracted  attention  in  the 
United  States  have  assumed  one  of  three  forms  of  or- 
ganization : — 1.  The  conveyance  of  the  property  and 
business  of  several  corporations  or  individuals  to  an  in- 
corporated board  of  trustees,  and  the  acceptance  from  it 
of  shares  in  the  common  concern  in  return  for  the  shares 
or  interest  in  the  uniting  corporations  or  establishments 


^  When  a  number  of  individuals  associate  themselves  together,  and  become 
incorporated  for  the  purpose  of  manufacturing  or  dealing  in  an  article  for  gain, 
it  is  an  inseparable  incident  of  the  x>ower  conferred  by  the  charter  or  law  under 
which  they  have  become  incorporated,  that  they  shall  employ  all  means  which 
are  not  unlawful  to  carry  out  the  objects  of  the  incorporation,  the  real  essence 
and  finality  of  which  is  the  realization  of  profits. 

Law  makers  might  specify  certain  acts  and  declare  them  to  be  unlawful  and 
punishable  or  a  ground  of  forfeiture  of  the  corporate  franchise.  But  if  the  acts 
so  specified  are  the  means  best  adapted  to  the  successful  exercise  of  the  franchises 
of  corporations,  their  charters  would  be  self-defeating  and  inoperative  to  such  an 
extent,  that  individuals  would  not  care  to  become  incorporated  and  incur  the 
corresponding  risk.  The  formation  of  corporations  would  consequently  cease,' 
and  the  accomplishment  of  projects  requiring  aggregations  of  capital  would  be 
no  longer  possible. 


§m 
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At  an  agreed  valuation  or  proportion.     2.     A  similar 
conveyance  to  an  individual  or  to  several  individuals, 
or  to  an  existing  corporation  formed  for  the  purpose,  in 
trust,  and  a  similar  exchange  and  substitution  of  shares 
as  in  the  first  mentioned  plan,  except  that  in  the  latter 
case  the  **  trust "  becomes  a  partnership  or  common  law 
joint- stock  association  or  ordinary  trust.     3.    The  or- 
ganization of  a  combination  by  several  corporations  or 
individuals  engaged  in  a  particular  line  of  business,  by 
the  terms  of  which  one  or  more  of  their  number  is  to 
either  lease  at  a  given  rental  or  manage  for  a  proportion- 
ate share  of  the  profits  all  the  establishments  without 
decapitalization  or  substitution  of  shares  of  stock  in  the 
common  concern  for  those  of  the  constituent  corpora- 
tions. « 

The  plan  is  sometimes  varied  to  meet  peculiar  situa- 
tions and  requirements,  but  most  of  the  combinations 
complained  of  by  the  public  may  be  placed  in  one  or 
the  other  of  these  classes.* 


1  "  Trusts  ^^  inform  of  corporation.  The  American  Loan  &  Trust  Co.,  a  car 
trust  whose  plan  of  operations  was  exhibited  in  the  case  of  Kicker  against  the 
same,  140  Mass.  346,  was  a  case  of  a  corporation  acting  as  a  trustee  of  a  car  trust 
oiganized  by  corporations.  It  was  held  to  be  a  partnership  in  the  nature  of  a 
joint-stock  company,  and  the  trustee  (the  corporation)  the  legal  owner  of  the 
partnership  property. 

The  consolidated  Rolling  Stock  Company  of  Conn.,  a  corporation  whose  plan 
was  shown  in  Mills  v.  Barb,  29  Fed.  Rep.  410,  was  the  result  of  a  joint  effort  of 
several  corporations  engaged  in  manufacturing  and  furnishing  cars  to  railroads. 
See  also  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173. 

Jllunf  ration  of  second  class.  The  American  Cotton  Seed  Oil  Trust,  which  was 
the  defendant  in  a  proceeding  hjquo  warranto  brought  by  the  State  of  Louisiana, 
was  an  ii^^tance  of  an  unincorporated  association  of  individuals  becoming  trus- 
tees of  the  uniting  companies.  State  v.  American  Cotton  Seed  Oil  Trust,  40  La. 
Am.  8;  1  Ry.  <&  Corp.  X.  J.  609.  The  modus  operandi  of  this  enterprising  in- 
stitution is  thus  described  in  the  petition  embodied  in  the  opinion: — **  The  pe- 
tition alleges  that  the  defendant  association  was  formed  about  two  years  since 
in  the  city  of  New  York,  with  a  president,  two  vice-presidents,  secretary  and 
treasurer;  that  the  agreement  under  which  the  said  concern  was  organized, 
together  with  its  by-laws,  is  kept  a  profound  secret;  that  the  trust  is  a  gigantic 
monopoly  formed  for  the  purpose  of  acquiring  and  controlling  the  various  cotton 
seed  oil  mills  existing  and  operating  in  the  different  states  of  the  South,  for  the 
purpose  of  depreciating  the  value  and  price  of  cotton  seed  and  increasing  the 
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§  119.  "  Tying  up  "  stoeks. — There  is  still  another  form 
of  combination  which,  from  the  fact  that  it  suppresses 
opposition  and  seeks  to  succeed  by  combination  of 
interests,  resembles  a  "  trust ;  "  and  from  the  fact  that 
it  seeks  to  temporarily  "  squeeze  "  the  market  resem- 


price  of  the  products  thereof,  formed  by  process  of  manufacture;  that  the  trust 
has  within  the  past  year  acquired  a  majority  of  the  stock  in  the  several  corpora- 
tions organized  and  operating  In  this  state,  under  the  laws  thereof,  for  the  pur- 
pose of  purchasing  cotton  seed,  the  manufacturing  therefrom  cotton  seed  oil, 
.soap,  oil-cake  and  other  articles  of  commerce;  that  the  trust  acquired  the  ma- 
jority of  the  stock  in  said  corporations  at  a  premium  and  advance  thereon,  and 
have  elected  directors  and  are  controlling  and  operating  said  cotton-oil  mlUs,  the 
property  of  said  corporation,  solely  for  the  interest  and  benefit  of  said  illegal 
association;  that  in  making  said  exchanges  the  said  tmst  illegally  fabricated, 
manufactured  and  issued  certificates  purporting  to  represent  shares  in  the  equity 
to  the  property  held  by  the  trustees  of  the  American  Oil  Trust;  that  the  tmst 
monopoly  has  succeeded  in  reducing  cotton  seed  from  $14  per  ton  to  $8  per  ton, 
and  in  increasing  seed  products  more  than  fifty  per  cent  in  price;  that  the  trust 
has  closed  two  mills  in  this  state;  that  the  trust,  although  a  foreign  association, 
4*arries  on  business  in  this  state  without  having  anyplace  of  business  therein,  or 
any  known  agent  upon  whom  process  may  be  served ;  that  the  trust  has  obtained 
no  license  or  permit,  has  paid  no  taxes  either  to  the  state  or  city  government, 
and  is  without  right  to  carry  on  business  in  this  state." 

lUustrations  qf  third  class.  The  elements  of  a  trust  are  scarcely  perceptible 
in  the  third  form  of  combine,  audits  objects,  whether  given  publicity  or  not,  are 
almost  invariably  to  control  and  affect  the  market  abnormally  in  the  interest  of 
the  contracting  parties.  Such  being  the  case  there  is  no  doubt  of  the  illegality 
of  the  agreement  as  between  the  parties  to  it.  But  that  fact  is  available  only 
as  a  defense  as  between  them,  and  affords  no  relief  to  the  public,  who  are  the 
principal  sufferers  from  the  unlawful  combine.  The  decisions  holding  the  ille- 
gality of  trusts  because  in  restraint  of  trade  and  against  public  policy  have  been 
principally  cases  arising  out  of  the  third  form— suits  between  parties  in  pari 

delicto. 

A  fairly  representative  case  is  that  of  Santa  Clara  Val.  M.  A  L.  Co.  v.  Hays, 
76  Cal.  387, 391 ;  18  Pac.  Rep.  It  was  an  action  to  recover  $  10,000  for  a  breach 
of  a  contract  entered  into  between  plaintiff,  a  corporation,  and  defendants,  who 
were  engaged  in  the  manufacture  of  lumber  near  Felton,  in  the  county  of  Santa 
Cruz,  whereby  the  latter  agreed  to  make  and  deliver  to  the  former,  during  the 
lumber  year  of  1881,  2,000,000  feet  of  lumber  at  $11  per  thousand  feet.  De- 
fendants agreed  not  to  manufacture  any  lumber  to  be  sold,  during  said  period, 
in  the  counties  of  Monterey,  San  Benito,  Santa  Cruz  or  Santa  Clara,  except 
under  the  contract,  and  to  pay  plaintiff  $20  per  thousand  feet  for  any  lumber 
manufactured  and  sold  to  parties  other  than  plaintiffs.  Defendants  failed  to 
comply  with  the  contract;  hence  the  action.  The  court  found  that  plaintiff 
was  the  owner  of  three  saw-mills  near  Felton,  and  that  various  other  parties  were 
likewise  owners  of  similar  mills  in  the  same  vicinity;  that  for  the  purpose  of 
limiting  the  supply  of  lumber,  and  Increasing  the  price  thereof,  a  plan  was  de- 
vised by  which  plaintiff  was  to  lease  all  the  mills  for  the  year  1881  where  such 
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bles  a  *•  comer,"  and  yet  is  neither  ;  or,  if  we  choose 
to  caD  it  so,  is  either. 

It  consists  in  •*  tying  up  "  the  stock  of  a  particular 
corporation  for  speculative  purposes.  Various  schemes 
have  been  resorted  to  and  devices  employed  for  doing 
this.      Sometimes  **  irrevocable  "  proxies  are  obtained 

lease  could  be  obtained,  and,  where  that  could  not  be  done,  to  contract  with 
%he  parties  owning  mills  and  not  willing  to  lease,  by  contracts  similar  to  the 
•one  entered  into  with  defendants;  that,  during  the  year  1881,  plaintiff  should 
:ahiit  down  two  of  its  own  mills,  and  also  as  many  of  the  mills  by  it  leased  as 
ndgbt  seem  necessary,  in  order  to  limit  the  supply  of  lumber  in  the  four  coun- 
ties named;  that  this  contemplated  scheme  was  carried  out,  including  the  con- 
tract with  defendants  as  a  part  thereof;  that  the  sole  and  only  object,  purpose 
and  consideration  upon  the  part  of  plaintiff  in  entering  into  these  contracts 
-was  to  form  a  combination  among  all  the  manufacturers  of  lumbers  at  or  near 
Felton  for  the  sole  purpose  of  increasing  the  price  of  lumber,  limiting  the 
amount  to  be  manufactured,  and  giving  plaihtiff  the  control  of  all  lumber  manu- 
factores  near  Felton  for  the  year  1881,  and  the  direct  effect  of  this  was  no  whole- 
sale market  for  lumber  at  Felton,  and  dealers  would  not  purchase  in  any  con- 
siderable quantity  during  1881. 

The  Supreme  Court  of  California,  affirming  the  decision  of  the  lower  court, 
held  the  contract  void.  A  very  similar  case  was. that  of  Clancy  v.  The  Onon- 
daga Fine  Salt  Co.,  62  Barb.  395,  the  only  dlfPerence  being  that  in  the  latter  case 
the  result  of  the  "combine  *'  was  the  formation  of  a  corporation.  In  Craft  v. 
McConoughy,  79  III.  346,  the  illegal  combine  was  thus  outlined  by  the  court: — 
"  The  four  firms,  by  a  shrewd,  deep-laid  secret  combination,  attempted  to  con- 
trol and  monoi>olize  the  entire  grain  trade  of  the  town  and  surrounding  country. 
The  action  being  by  one  of  the  firms  against  another  for  an  accounting,  relief 
was  refused.  After  the  North  River  Sugar  Refining  Company  was  dissolved, 
and  its  franchises  forfeited  by  law,  on  account  of  its  having  become  a  party  to 
an  ill^al  combination,  plaintiff  was  appointed  a  receiver,  and  brought  suit, 
allying  a  partnership  between  the  parties  to  said  combination  and  an  accruing 
of  profits,  seeking  to  recover  the  ratable  share  of  his  defunct  corporation  there- 
in. It  was  held  that,  *'  as  It  appears  from  plaintiff ^s  own  showing  that  he  can 
have  a  recovery  in  his  action  only  by  the  enforcement  of  an  illegal  contract  in 
his  behalf,  a  demurrer  to  his  complaint  will  be  sustained.**  Affirming  11  N.  Y. 
S.  118;  Gray  v.  Oznard  Brothers  Co.,  13  N.  Y.  S.  86. 

In  Pac.  Factor  Co.  v.  Adler  (Cal.  Supreme  Court,  July,  1891),  it  appeared  that 
plaintiff  had  contracted  with  defendant  for  the  exclusive  sale  of  all  the  grain 
bags  in  defendant's  possession.  Upon  his  refusal  to  perform  the  contract  and 
action  for  breach  of  the  contract,  defendant  set  upas  a  defense  that  plaintiff  had 
by  similar  contracts  obtained  control  of  three-quarters  of  all  the  grain  bags 
which  would  arrive  in  California  prior  to  a  given  date  with  a  view  to  **  corner- 
ing" the  market  and  fleeching  the  farmers.  This  plea  was  held  good  on  de- 
murrer. • 

In  India  Bagging  Ass*  n  v.  Kock,  14  La  .Ann.  168,  several  firms  owning  a  large 
quantity  of  Indian  cotton  bagging  had  agreed  among  themselves  not  to  sell  except 
upon  consent  of  a  majority  of  the  participants.    The  court,  in  refusing  to  enjoin  a 
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from  all  owners  of  the  stock  and  held  by  a  common 
agent  or  trustee  ;  ^  in  other  cases  trust  certificates  have 
been  issued. ^  All  such  arrangements  are  restrictive 
of  trade  and  illegal,  and  any  party  may  withdraw  at 
pleasure.^ 

§  120.  Pooling  arrangements. — Courts  long  ago  ex- 
ercised jurisdiction  to  regulate  rates  of  quad  public 
corporations,  and  on  the  same  principle  will  refuse  to 
enforce  pooling  contracts  between  railroad  and  ga& 
companies.  Such  contracts  are  void  as  against  public 
policy.* 


violation  of  the  compact  by  one  of  the  parties,  said. — *^  Such  combinations 
contrary  to  pubUc  order,  and  cannot  be  enforced  in  a  court  of  justice.  ^  ^  To  same 
effect  is  Amot  v.  Pittson,  etc.,  Coal* Co.,  68  N.  Y.  558;  Hooker  v.  Yandewater, 
4  Denio,  349;  Stanton  v.  Allen,  5  Denio,  434.  Compare  Kellogg  v.  I^arkin,  3  Pin. 
Wis.  123.  But  in  Mallory  v.  Hanaur,  etc,  Co.,  2  Pickle,  Tenn.  598;  8  S.  W. 
346,  it  was  held  that  where  four  cotton  seed  oil  companies  had  entered  into  & 
combination  illegal  because  in  restraint  of  trade,  and  amounting  to  a  copartner- 
ship, one  of  them  might  sue  f  9r  and  recover  property  held  by  the  assumed  co- 
partnership. And  it  seems  that  in  order  to  render  the  combination  unlawful 
as  being  in  restraint  of  trade,  it  must  have  the  effect  of  destroying  or  hamper- 
ing competition  in  some  article  of  common  necessity.  In  Com.  ▼.  Smith,  14S 
Mass.  169;  9  N.  E.  629,  the  action  was  by  one  manufacturer  of  shade  rollers 
against  another  to  enjoin  a  violation  of  the  compact.  The  court  said: — "The 
agreement  does  not  refer  to  an  article  of  prime  necessity,  nor  to  a  staple  of  com- 
merce, nor  to  merchandise  to  be  bought  and  sold  in  the  market It 

does  not  look  to  affecting  competition  from  outside — ^the  parties  have  a  mono- 
poly by  their  patents— but  only  to  restrict  competition  in  price  between  them- 
selves." 

Moreover,  it  must  appear  that  the  restraint  is  not  merely  local  but  general* 
Shrainka  v.  Scharringhausen,  8  Mo.  App.  522.  See  also  Marsh  v.  Russell,  66^ 
N.  Y.  288;  Diamond  Match  Co.  v.  Koeber,  106  K.  Y.  473;  Wlcken  v.  Evans,  a 
De  G.  &  J.  318;  Ontario  Salt  Co.  v.  Merchants'  Salt  Co.,  18  Grant's  Ch.  540; 
Mogul,  etc.,  Co,  V.  McGregor,  59  L.  T.  Rep.  514.  People  v.  Chicago  Gas  Tr.» 
130  111.  268;  22  N.  E.  798;  State  v.  Neb.  DUtilling.Co.,  (Neb.)  46  N.  W.  155; 
People  V.  Refining  Co.,  54  Hun,  354. 

^  Woodruff  V.  Dubuque,  etc.,  R.  R.  Co.,  30  F,  91.  See  also  Brown  v.  Pac- 
Mail  Steamship  Co.,  5  Blatchf.  525,  holding  that  such  proxies  are  irrevocable 
but  not  void.    Reed  v.  B^k  of  Newburgh,  6  Paige,  337. 

2  See  Griffith  v.  Jewett,  15  Weekly  Law  Bull.  419;  Yanderbilt  v.  Bennett,  19 
Abb.  N.  C.  460;  2  Ry.  <&  Corp.  L.  J.  409. 

«  Fisher  v.  Bush,  35  Hun,  N.  Y.  641 ;  Havemeyer  v,  Havemeyer,  43  N.  Y. 
Sup.  Ct.  500;  Moses  v.  Scott,  84  Ala.  608;  4  South.  Rep.  742;  Harper  v.  Ray- 
mond, 3  Bosw.  N.  Y.  29. 

^  An  agreement  between  two  companies  in  Chicago  **  to  keep  out  of  each 
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§  ISl.  When  quo  warranto  proceedings  will  lie. — If  a 
trust  assume  the  shape  of  an  incorporated  association, 
a  partnership  or  joint  stock  company  without  doing 
anytliing  to  rendef  it  amenable  to  a  proceeding  on  the 
part  of  the  state  for  usurpation  of  franchiae  of  being  a 
corporation  the  trust  itself  will  be  difficult  to  deal  with. 
Where,  however,  the  trust  is  formed  by  the  integral 
parts  without  going  through  the  formalities  prescribed 
by  the  statute,  or  becoming  incorporated  as  such,  and 
tlie  association  so  formed  proceeds  to  issue  shares  to 
represent  the  various  interests,  such  as  regular  corpora- 
tions usually  do,  a  proceeding  by  quo  warranto  may  be 
efiectually  prosecuted  against  it  as  was  done  in  the  case 
of  State  V.  American  Cotton  Seed  Oil  Trust.  ^ 


<»ther'8  territory  *'  was  void.    Chicago,  etc  Co.  y.  People,  etc.,  Co.,  121  111.  530; 
13  N.  £.  Rep.  160;  Gibbs  y.  Consol.  Gas  Co.,  130  U.  S.  307. 

^  40  La.  Ann.  8;  1  By.  &  Corp.  L.  J.  500.  Houston,  J.  in  rendering  jndg- 
ment  against  the  defendant  in  the  proceeding  said:  *'  The  character  of  acts  is 
determined  by  their  nature  as  defined  by  law.  If  the  law  defines  certain  acts  as 
corporation  acts,  persons  will  not  be  heard  to  say  that  they  understand  such  acts 
not  to  be  corporation  acts,  but  simply  acts  to  be  legally  done  by  commercial 
partners,  by  trustees,  or  by  other  yoluntary  unincorporated  associations.  The 
acts  charged  against  the  trust  are  set  forth  in  the  beginning  of  this  opinion. 
If  the  trust  has  done  all  the  things  there  charged,  and  it  must  be  assumed  that 
it  has  done  them,  in  manner  and  form  charged,  has  it  acted  within  the  State  of 

Louisiana  as  a  corporation  ?" **  It  is  alleged  herein  that  the  trust  is 

composed  of  more  than  six  persons;  that  they  haye  a  president,  two  yice-presi- 
dents,  a  secretary  and  treasurer;  that  they  act  under  the  name  of  the  American 
Oil  Trust,  a  name  which  raises  the  presumption  of  an  entity  distinct  from  them- 
selves;  that  the  persons  who  compose  the  trust  have  associated  themselyes  for 
the  pttapose  of  controlling  and  running  the  cotton-oil  mills  of  the  Southern  States, 
or  in  other  words,  to  carry  on  manufacturing  business;  that  they  haye  issued 
shares  of  stock  which  they  have  put  on  the  market,  or  in  other  words,  that  they 
claim  to  have  a  perpetual  succession.  It  will  be  seen  by  a  reference  to  the  char- 
acteristics of  a  corporation,  as  set  forth  in  the  articles  and  sections  of  Louisiana 
law  herein  cited  in  full,  that  the  acts  alleged  against  the  Oil  Trust  constitute 
every  act,  except  one,  that  may  be  done  by  a  duly  incorporated  corporation. 
That  one  corporation  act  not  alleged  to  have  been  done  by  the  Oil  Trust  is  the 
act  of  setting  forth  the  liability  of  the  members  is  restricted  to  the  amount  sub- 
scribed or  paid  for  stock." *' A  commercial  partnership  has  no  right 

to  Issue  tranaferrable  stock  and  to  set  up  a  claim  of  perpetual  succession.  To 
do  so  would  be  to  render  itself  liable  to  be  preceded  against  as  acting  as  a  oor- 
pontion  without  being  incorporated."  See  also  State  y.  North  etc.,  Ca,  54 
Hun,  S54;  People  v.  Chicago  Gss  T.  Co.,  130  ni.  268;  People  y.  IMstilling  Oi. 
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§  122.  The  law  against  perpetnities. — In  many  styates 
are  fbiind  statutes  limiting  the  period  during  whicli 
property  may  be  held  in  trust  and  defining  the  pur- 
poses for  which  a  trust  may  be  created/     These  statutes 

(Neb.),  46  N.  W.  155.  These  cases  decided  no  new  principle  nor  did  it  suggest 
any  new  remedy.  The  cause  of  action  did  not  arise  from  nor  depend  upon  the 
character  of  the  agreement,  but  upon  the  unlawful  assumption  of  corporate 
powers  in  the  transaction  of  the  business.  The  legal  results  to  corporations 
themselves  upon  quo  wcuranto  proceedings,  based  ui>on  an  unauthoi^ed  delega- 
tion of  powers  and  franchises,  is  treated  in  a  future  chapter,  Infra,  ch.  xxxv. 
The  anti-monopoly  policy  of  courts  in  giving  effect  to  the  remedy  was  thus  ex- 
pressed by  Finch,  J.,  in  People  v.  North  Rlv.  Sugar  Refinery  Co.,  121  N.  Y.  582; 
53  Hun,  6«%. 

**  The  Judgment  sought  against  the  defendant  is  one  of  corporate  death»  a  state 
which  created  asks  us  to  destroy,  and  the  penalty  invoked  represents  the  eili^me 
vigor  of  the  law.  Two  questions  open  before  us:  First,  Has  the  defendant  cor- 
poration exceeded  or  abused  its  powers  ?  and  second,  Does  that  excess  or  abuse 
threaten  or  harm  the  public  welfare  ?  We  find  In  evidence  that  it  has  become 
an  int^^  part  and  element  of  a  combination  which  possesses  over  it  absolute 
control,  and  dictates  the  extent  and  manner  and  terms  of  its  entire  business 
activity.  The  defendant  corporation  has  lost  the  i>ower  to  make  a  dividend, 
and  is  compelled  to  pay  over  its  net  earnings  to  a  master  whose  servant  it  has 
become.  Under  an  order  from  that  master,  it  refused  to  refine  sugar,  and  by  so 
much  has  lessened  the  supply  upon  the  market.  It  cannot  stir  unless  its  master 
approves,  and  yet  it  is  entitled  to  receive  from  the  earnings  of  other  refineries 
amassed  as  profits  in  the  treasury  of  the  board  its  proportionate  share  for  divi- 
sion among  its  own  stockholders,  who  now  own  substitute  certificates.  In  re- 
turn for  this  advantage,  it  has  become  liable  to  become  mortgaged,  not  for  its 
own  corporate  benefit  alone,  but  to  supply  with  funds  a  controlling  board  when 
that  board  reaches  out  for  other  coveted  refineries.  All  this  is  admitted  by  de- 
fendant.   The  defendant  could  have  prevented  it  being  founded,  by  re- 
fusing to  register  or  recognize  the  legal  transfer  of  stock.  They  should  have 
appealed  to  the  law,  thus  shattering  Uie  trust  at  the  outset.  The  question  to  be 
determined  is,  whether  the  conduct  of  the  defendant  in  aiding  to  form  the  trust 
was  illegal.  In  all  these  points  which  have  been  reviewed,  it  is  found  the  cor- 
poration was  doing  the  public  an  injury,  and,  in  avoiding  the  state  law  which 
compels  the  reservation  of  corporate  rights,  proved  unfaithful  to  its  charter. 
The  present  corporation  of  trust  puts  upon  the  market  a  capital  stock,  proudly 
defiant  of  the  actual  values  and  capable  of  unlimited  expansion.  It  is  one  thing 
for  a  state  to  respect  the  rights  of  ownership,  and  qidte  another  thing  to  add  to 
the  possibility  of  the  further  extension  of  their  consequence,  by  creating  artificial 
authorities  in  the  management  of  such  aggregations.  If  corporations  could 
combine  and  mass  their  forces  in  a  solid  trust,  with  little  added  risk  to  capital 
already  in,  without  limit  to  magnitude,  a  tempting  and  easy  road  is  opened  to 
enormous  combinations,  vastly  exceeding  in  number  and  strength  any  poasi- 
bilities  of  individual  ownership.  The  state  seeks  to  protect  individuals  rather 
than  combinations.'^ 

^  In  New  York,  California  and  several  other  states,  trusts  in  real  estate 
are  valid  only  when  created  for  the  following  purposes: — 1.  To  sell  the  land  for 
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may   offer   serious  objections  to  the  permanency  of 
*'  trusts." 

Their  provisions  vary  so  considerably  that  it  would 
be  impossible  to  give  them  special  attention.  The 
usual  limitation  as  to  time  is  the  lifetime  of  the  sur- 
vivor of  persons  then  living  and  designated  by  the  person 
creating  the  trust.  An  exception  is  sometimes  made 
for  the  benefit  of  infants  and  posthumous  children,  and 
the  period  is  extended  for  twenty-one  years  and  some 
months  beyond  the  lives  of  persons  in  being  at  the  time 
of  making  the  conveyance  in  trust.  These  provisions 
usually  apply  alike  to  both  personalty  and  real  estate.^ 

§  123.  The  placing  of  property  in  trust  nsnally  lawful* 

— There  is  no  legal  objection  to  the  placing  of  merchan- 
dise and  shares  of  stock  in  trust.  But  whether  goods » 
wares  and  merchandise  and  other  personal  property, 
constituting  one's  stock  in  trade,  can  be  placed  in  the 
hands  of  a  trustee  for  the  purpose  of  carrying  on  busi- 
ness for  the  benefit  of  the  cestui  que  trust  is  a  different 
question.  Such  an  arrangement  seems  to  be  legal  and 
allowable  in  England,*  and  would  probably  be  held  so 
in  this  country  in  the  absence  of  a  prohibitory  statute, 
or  one  prescribing  the  purposes  for  which  trusts  in  per- 
sonal property  may  be  created  and  failing  to  mention 
that  as  one  of  them. 

In  New  York  where  the  statutes  do  not  define  the 
objects  for  which  express  trusts  of  personal  property 
may  be  created,  such  trusts  may  be  created  for  any 
purpose  which  is  not  otherwise  illegal.* 

the  Batisfaction  of  creditors  or  a  charge  thereon;  2.  To  sell,  mortgage  or  lease  it 
for  the  benefit  of  legatees;  3.  To  receive  the  rent  and  use  it  for  the  support  of 
a  certain  person;  or,  4.  To  accumulate  the  rent  for  a  certain  person.  2  R.  S» 
of  K.  Y.  728,  sec.  65,  p.  2181,  7th  Ed. ;  Civil  Code  of  Cal.,  sec.  857. 

'  For  definite  information  see  Stlnson's  American  Statute  L.,  sec.  1708. 

'  £x  parte  Garland,  10  Yes.  110;  Scott  v.  Izou,  34  Beav.  434. 

•  Gott  V.  Cook,  7  Paige,  521;  Graff  v.  Bennett,  rjl  N.  Y.  139;  Power  v.  Cas- 
•Idy,  79  N.  Y.  e02;  Holmes  v.  Mead,  52  N.  Y.  332;  Bucklin  v.  Bucklin,  1  Keyes^ 
141.    The  statates  of  Cal.  are  similar  in  this  respect  to  those  of  New  York. 
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§  124.  Matation  of  benefleiaries  allowable. — It  is  no  legal 
objection  to  a  trust  that  the  beneficiaries  change  and 
fluctuate  as  would  necessarily  happen  where  their  in- 
terests are  represented  by  certificates  of  shares  in  the 
common  concern  assignable  like  other  stock.  The  law 
allows  change  and  substitution  of  beneficiaries.^ 

§  125.  What  constltntes  restraint  of  trade. — It  certainly 
is  not  true  that  every  contract  which  reduces  competi- 
tion or  that  restrains  trade  is  illegal ;  nor  does  the  form 
of  a  contract,  whether  it  be  articles  of  association  in  a 
corporate  capacity  or  of  copartnership,  or  the  relation 
assumed  in  it,  whether  it  be  that  of  shareholder,  partner 
or  associate  cestui  quetrust,  determine  its  legality.  The 
natural  result  of  the  sale  of  a  railroad  to  a  rival  line  de- 
stroys competition  and  generally  restrains,  that  is,  less- 
ens  traffic  by  increasing  rates.  And  the  same  could  be 
said  in  every  case  where  a  merchant  buys  out  his  rivals 
and  secures  a  monopoly  in  a  town.  There  is  substantial 
harmony  between  the  English  and  American  definitions 
of  monopoly,  the  two  countries  agreeing  that  contracts 
entered  into  by  and  between  two  or  more  corporations, 
the  necessary  result  of  whose  performance  will  crush 
and  destroy  competition,  are  illegal. 

§  126.  General  view. — It  is  plain  that  under  our  con- 
stitutional system  there  are  no  certain  and  adequate 
legal  means  by  which  abuse  of  the  privileges  of  united 
capital  by  persons  and  corporations  for  commercial  and 
industrial  purposes  can  be  reached  and  remedied.  True, 
much  less  serious  and  threatening  tendencies  have 
been  correctecl  by  amendments  to  the  constitution, 
yet  one  of  the  fundamental  ideas  of  a  government  based 


1  Perry  on  Truflto;  HarriBon  v.  Harrison,  S6N.Y.  648;  Conkling  y.  WMliiiig. 
4;on  University,  2  Hd.  Oh.  497. 
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upon  equality  of  rights  before  the  law  and  great  individ- 
ual liberty  is  non-interference  with  purely  economical 
matters.  Sumptuary  legislation  is  not  favored  by  our 
people  unless  it  be  confined  to  such  species  of  business 
as  are  in  themselves  demoralizing  and  vicious. 

The  peculiar  results  which  have  followed  the  unre- 
stricted wielding  of  power  inherent  in  the  possession 
of  a  large  accumulation  of  wealth  was  not  foreseen  by 
the  founders  of  this  or  other  modern  nations,  and  it  is 
not  probable  that  any  checks  upon  the  exercise  of  the 
power  could  have  been  provided  even  if  such  checks 
had  been  deemed  advisable. 

Great  inequalities  in  both  condition  and  productive 
capacity  between  the  wealthy  few  and  the  less  fortu- 
nate multitude  is  inseparable  from  an  age  of  universal 
peace  and  industrial  activity  ;  and  it  must  be  admitted 
that  while  a  republican  form  of  government  secures 
immunity  from  domination  of  one  man  or  a  few  over  the' 
persons,  lives  and  liberties  of  individuals,  it  gives  but 
little  if  any  more  protection  from  a  power  which  con- 
trols the  rewards  of  industry  than  more  despotic  govern- 
ments.^ 

§  127.  Conelaslon. — Whenever  the  people  feel  inclined 
to  take  a  step  in  a  direction  opposite  to  that  taken  by 
those  who  first  planned  our  form  of  government  on  the 
basis  of  large  personal  liberty,  only  limited  where  lim- 

1  '^  Foitonately/'  said  Justice  Barrett,  deliyering  the  opinion  in  the  case  of 
the  North  Riv.  Sugar  Befining  Go.  case  (5  B.  ife  Corp.  L.  J.  56),  '*  the  law  is 
able  to  protect  itself  against  abuses  of  the  privileges  which  it  grants.'*  Fortu- 
nately for  the  state  of  New  York,  on  the  facts  of  that  case  and  the  laws  as  there 
adjudicated,  the  law  was  *'able  to  protect  itself."  But  as  has  been  seen,  no 
two  trusts  are  organized  so  as  to  affect  the  public  alike,  or  to  the  same  extent;, 
nor  are  the  laws  of  different  jurisdictions  the  same  or  construed  alike.  And  a 
trust  held  to  be  legftl  in  one  state  may  have  its  agents  in  New  York;  and  since 
the  validity  of  a  charter  depends  upon  the  law  of  the  state  of  its  creation,  the 
acts  of  such  agent,  valid  in  themselves,  could  not  be  prevented  or  interfered  with 
by  the  New  York  courts  unless  they  were  ultra  vires  when  compared  with  the 
charter.  10 
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itations  were  required  for  the  common  good,  they  can 
easily  amend  the  national  and  the  respective  state  con- 
stitutions so  as  to  confer  upon  congress  or  state  legis- 
latures, or  both,  additional  powers,  or  an  enlargement 
of  discretion  in  the  exercise  of  those  already  pos- 
sessed. 

Most  of  the  amendments  to  the  federal  constitution 
so  far  adopted  have  had  the  effect  to  still  further  limit 
legislative  power.  To  remove  some  of  these  limitations 
in  order  to  give  arbitrary  powers  over  corporations  and 
corporate  charters  would  certainly  be  a  radical  innova- 
tion in  the  plan  upon  which  has  been  erected  the  entire 
superstructure.  Whether  the  danger  of  such  a  prece- 
dent is  more  to  be  feared  than  aggressions  of  monopoly 
is  a  question  which  the  people  themselves  must  solve. 

An  amendment  taking  away  from  the  states  the 
power  to  create  corporations  and  conferring  upon  CJon- 
'gress  exclusive  and  unlimited  power  to  grant  charters 
and  to  repeal,  alter,  and  amend  them  at  any  and  all 
times,  might  meet  all  the  necessities  of  the  case,  and 
enable  the  people  through  their  representatives  to 
remove  any  existing  or  threatening  evil  in  the  shape  of 
corporate  combinations. 

It  is  important  in  this  connection  to  bear  in  mind 
that  the  prohibition  against  the  impairment  of  the  obli- 
gations of  existing  contracts  does  not  apply  to  congress 
except  in  cases  where  the  judiciary  have  given  such  an 
extension  to  its  spirit.  K  it  can,  in  any  sense,  be 
claimed  that  such  a  rule  has  been  established,  it  is  cer- 
tainly true  that  it  was  deliberately  departed  from  in 
the  Sinking  Fund  Cases  in  results,  if  not  pro  forma  ; 
and  there  was  a  still  more  striking  departure  in  the  case 
involving  the  Mormon  Church  charter  and  property.* 


1  Sinking  Fund  Cases,  99  U.  S.  700;  Late  Corp.  Church,  etc,  t.  U.  S.,  19a 
U.  S.  1. 
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§  128.  The  power  sabjeetto  ordinary  rules  of  eonstme- 

tion.— Contracts  by  corporations  are  made  in  like  man- 
ner, are  of  equal  binding  force  and  are  affected  by  the  • 
same  principles,  as  those  made  by  individuals.^  And 
the  range  of  contracts  which  they  may  make  is  co -ex- 
tensive with  the  powers  expressly  and  impliedly  con- 
ferred by  the  charter  or  general  law.*    This  being  the 


1  Cicotte  V.  Church,  60  Mich.  252 ;  supra,  §§  8,  61. 

3  Baptist  Church  v.  Mulf  ord,  8  K.  J.  L.  182 ;  Re  Whitehall,3  Searg.  &  R.  117 ; 
Dunn  V.  St.  Andrews  Church,  14  Johns.  118 ;  B*k  of  Columbia  v.  Patterson, 
VCranch.  299;  Warring  v.  OahawbaCo.,  2  Bay  (S.  C.)  109;  Haydenv.  Middle- 
sex Tp.,  10  Mass.  397;  Poultney  v.  Wells,  1  Ark.  180;  Proctor  v.  Webber,  1 
n.  Chip.  (Vt.)  371.  456  note;  Chesapeake,  etc..  Canal  Co.  v.  Knight,  9  Pet. 
541;  Banks  v.  Poitiaux,  3  Band.  (Ya.)  136;  Oooday  v.  Colchester  By.  Co., 
17  Beav.  132;  Crawford  v.  Langstreet,  43  N.  J.  L.  325;  St.  James,  etc., 
V.  Newbur3rport,  etc.,  B.  B.,  141  Mass.  500;  6  N.  E.  749;  Levering  v.  Mayor, 
etc.,  7  Humph.  553;  Despatch,  etc.,  v.  Bellamy,  etc.,  Co.,  12  K.  H.  205;  B'k 
etc.,  V.  Guttschlick,  14  Pet.  19;  Eureka  Co.  v.  Bailey  Co.,  11  Wall.  488; 
Hunt  V.  S.  Francisco,  11  Cal.  250;  Cape  Sable  Co's.  Case  3  Bland  (Md.)  606; 
McCracken  v.  Halsey  Fire  Engine  Co.,  57  Mich.  361 ;  City  of  Davenport  v. 
Peoria,  etc.,  Co.,  17  la.  276;  B'kof  U.  8.  v.  Dandridge,  12  Wheat.  64;  QotU 
fried  v.  Miller,  104  U.  S.  521 ;  Hoag  v.  Lamont,  60  N.  T.  96 ;  McCulloch  v. 
Talladega  Ins.  Co.,  46  Ala.  376;  Buesbach  v.  La  Souer  Mill  Co.,  28  Minn. 
291 ;  Bacine  &  M.  B.  Co.  v.  Farmer's  Loan  &  Trust  Co.,  49  111.  331 ;  Bulkley 
v.  Briggs,  30  Mo.  452 ;  New  England  F.  A  M.  Ins.  Co.  v.  Bobinson,  25  Ind. 
536;  Hamilton  v.  L^'coming  Ins.  Co.,  5  Pa.  St.  339;  Muir  v.  Louisville  &  P. 
Canal  Co.,  8  Dana  (Ey.),161;  Henning  v.  U.  S.  Ins.  Co.,  47  Mo.  426; 
Amherst  Academy  v.  Cowls,  6  Pick.  427 ;  Kennedy  v.  Baltimore  Ins.  Co.,  3 
Har.  A  J.  367.  A  corporation  cannot  bind  itself  as  surety,  Filow  v.  Brew. 
ery  Co.,  15 N.  Y.  S.  57  (Aug.  1891).  It  is  a  question  of  fact  for  a  Jury  and 
not  one  of  law,  whether  the  use  of  a  barge  falls  within  the  scope  of  the 
business  of  a  corporation  chartered  to  operate  steamboats  on  a  navigable 
river  and  to  carry  freight  and  passengers,  4  Tenn.  Biv.  Tr.  Co.  v.  Kavanaugh 
(Ala.),  9  So.  395  (Aug.  1891).  A  building  association  organized  and  incor- 
porated under  Bev.  St.  Wis.  c.  93,  not  being  prohibited  either  by  statute 
or  by-law  from  borrowing  money,  may,  on  maturity  of  a  series  of  stook, 
borrow  money  to  pay  the  shares  of  the  non-borrowing  members  of  such  series, 
instead  of  aocumulatiug  funds  to  pay  off  such  series,  and  having  the  power 
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case,  it  is  of  more  importance,  as  well  as  more  appro- 
priate, here  to  consider  the  restrictions  upon  the  right 
than  its  extent. 

§  129.  Disabling  contracts  void.— Contracts  amounting 
to  a  disqualification  on  the  part  of  a  corporation  to  per- 
form any  duty  which  it  owes  to  the  state,  or  which 
have  the  effect  of  disabling  it  from  so  doing  ;  and  con- 
tracts which  are  immoral  or  are  otherwise  contrary  to 
the  interests  of  society,  are  void  and  will  not  be  en- 
forced, no  matter  to  what  extent  performance  has  pro- 
ceeded. 

First  in  importance  under  this  head,  are  contracts 
whereby  corporations  undertake  to  dispose  of,  or  de- 
prive themselves  of  the  power  to  exercise  the  fran- 
chises vested  in  them  by  the  state  under  their  charters.^ 

^  130.  The  pablic  character  of  franchises. — The  reasons 
of  this  rule  are  founded  upon  the  very  definition  of  a 
franchise  as  given  by  Finch :  "  a  royal  privilege  or  a 
branch  of  the  king's  prerogative  subsisting  in  the  hands 
of  the  subject."*  The  right  to  act  in  a  corporate  capa- 
city is  itself  a  franchise  belonging  to  its  members  and 
it  may  possess  other  franchises  such  as  the  right  to 
take  tolls,  to  operate  a  railroad  and  the  like.     Indeed, 


to  borrow,  has,  in  the  absence  of  express  prohibition,  the  implied  power  to 
assign  its  mortgages  and  bonds  as  security  for  the  loan.  North  Hudson 
Mut.  Bldg.  &  Loan  Ass'n  v.  First  Nat.  Bank  (Wis.),  47  N.  W.  300. 

An  agreement  by  a  bank  to  procure  a  release  of  a  mortgage  held  by  a 
third  person  upon  lands  on  which  the  bank  also  had  a  mortgage,  although 
not  primarily  an  agreement  relating  to  banking,  yet,  when  made  to  secure 
payment  of  the  debt  due  the  bank,  is  not  uUra  virea.  McOraith  v.  National 
Hohawk  Valley  Bank,  104  N.  Y.  414;  10  N.  E.  862. 

1  Principle  of  text  applied  to  unauthorized  lease  of  a  railroad  where  road 
had  been  used  by  lessee  for  three  years  and  rental  paid.    He  was  held  not 

estopped  to  set  up  the  invalidity  of  the  contract.    Or.  By.  A  Nav.  Oo.  T. 

Or,  By.  Co.,  130  U.  S.  1 ;  P.  C.  A  St.  L.  Ry.  Co.  v.  K.  A  H.  Br.  Co.,  131  U.  S. 

371  •  Humphreys  v.  St.  L.  I.  M.  &  S.  Ry.  Co.,  37  P.  307. 
<Bsnfc  of  Augusta  v.  Earlp,  13  P«»t.  519. 
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« 

a  corporation  is  made  up  of  rights  and  privileges  owned 
and  possessed  by  the  legal  entity.  The  advance  of 
commerce,  the  spread  of  arts,  and  the  multiplication 
of -the  conveniences  and  comforts  of  life,  resulting  from 
corporate  enterprises,  have  given  to  the  exercise  of 
franchises  a  high  character  of  public  utility.  Instead 
of  being  regarded  as  mere  donations  of  the  sovereign, 
revocable  at  will,  as  formerly,  the  right  to  exercise 
them  has  become  a  contract  between  the  government 
and  the  private  citizen  based  upon  valuable  considera- 
tion for  purposes  of  public  benefit,  as  well  as  of  private 
advantage. 

§  131.  Applies  to  corporatimis  formed  to  supply  coKHiodi- 
ties  to  the  public. — Where  the  legislature  has  granted  to 
a  corporation  an  exclusive  right  to  supply  gas  or  water 
to  a  municipal  corporation,  the  right  so  granted  is  a 
franchise,  and  the  grant  a  contract  protected  by  the 
constitution  of  the  United  States.^  The  contractual 
relation  with  the  state  being  admitted  it  is  self-evident 
that  the  responsibility  of  a  due  performance  of  the 
undertaking  on  the  part  of  the  corporation  cannot  be 
shifted  or  delegated  without  the  state's  consent.*  A 
corporation  having  undertaken  the  performance  of  cer- 
tain duties  specified  in  its  charter,  presumed  to  be  of 
public  benefit,  cannot  transfer  either  such  duty  or  its 
own  existence  into  another  body.  Neither  can  it  en- 
able another  to  act  in  its  name  except  as  its  agent.  • 


1  New  Orleans  Gas  Go.  v.  Louisiana  Light  Co.,  115  U.  S.  650;  Louisville 
Gas  Go.  V.  Citizens'  Gas  Go.,  Id.  683 ;  New  Orleans  Water  Worlu  v.  Biyers,  Id. 
674.  When,  however,  such  right  is  conferred  by  municipal  authorities  It  Is 
a  mere  license.    People  v.  Mut.  Gas  Light  Co.,  38  Mich.  154. 

2  Welsh  V.  O.  n.  Min.  A  By.  Co.,  56  Hun,  660;  10  N.  Y.  S.  174;  People 
V.  Stanford,  77  Cal.  360, 18  P.  85.  But  under  the  Indiana  statute  the  charter 
of  a  gravel  road  company  may  be  purchased  and  assigned  so  as  to  vest  title 
in  the  purchaser.    State  v.  Hare,  121  Ind.  308. 

3  The  general  doctrine  is  sustained  by  the  following  additional  authorities : 
Balsley  v.  St.  L.  A.  &  T.  H.  B.  Co.,  119  III.  69;  8  N.  £.   859;  Singletofi  v. 
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Unless,  therefore,  some  positive  statutory  provision 
has  authorized  it  and  pointed  out  the  manner  in  which 
it  may  be  effected,  any  sale  or  transfer  of  its  franchise 
by  a  corporation  is  ultra  vires  and  void.^  In  addition 
to  the  reason  that  such  sale  would  be  the  violation  of 
a  compact,  it  is  against  public  policy,  the  presumption 
being  that  those  in  whom  the  franchise  was  at  first 
vested  possess  some  peculiar  qualifications  for  the  ex- 
ercise of  the  same  for  the  public  benefit. 

§  138.  Application  of  the  principle  to  railroad  companies. 

— ^Railroad  companies  have  granted  to  them,  by  their 
charters,  franchises  intended,  in  a  large  measure,  to 
be  exercised  for  the  public  good.  The  due  perform- 
ance of  these,  being  the  consideration  for  the  public 
grant,  any  contract  which  disables  corporations  of  that 
character  from  performing  their  functions — which  pur- 
ports to  transfer  to  others  the  rights  and  powers  con- 
ferred by  the  charter,  and  to  relieve  the  grantees  of 
the  burden  which  it  imposes  without  the  consent  of 


Southwestern  B.  Co.,  70  Ga.  464 ;  So.  Pac.  By.  Go.  v.  Esquibel  (N.  M.),  P.  109 ; 
Washington  A.  &  O.  B.  v.  Brown,  17  ^all,  445 ;  Haoon  &  K.  B.  v.  Mayes,  49 
Oa.  365;  Lakinv.  WiUiamette  Val.,  etc.,  B.  Co.,  13  Or.  436;  11  P.  68;  Ohio, 
&  M.  B.  Co.  V.  Dunbar,  20  Hi.  623;  State  v.  Minn.  Cent.  B.  Co.,  36  Minn. 
246 ;  30  N.  W.  816 ;  Kelson  v.  Vt.  A  C.  B.  Co.,  26  Vt.  717.  In  the  last  case 
eited  Judge  Bedfleld  said : — "  The  lessors  must  at  all  events  be  held 
responsible  for  just  what  they  expected  the  lessees  to  do,  and  possibly  for 
all  which  they  do  do  as  their  general  agents,  for  the  public  can  only  look  to 
that  corporation  to  whom  they  have  delegated  this  position  of  public  ser- 
vice." 

1  G.  C.  A  S.  P.  By.  Co.  v.  Morris,  67  Tex.  692 ;  4  S.  W.  156 ;  Fietsam  v.  Hay, 
122  ni.  293 ;  13  N.  E.  601 ;  People  v.  N.  B.  S.  B.  Co.,  121  N.  .Y  .  582 ;  5  B.  A: 
Corp.  L.  J.  52 ;  Branch  v.  Jessup,  106  U.  8.  468 ;  Hall  v.  Sullivan  B.  B.  Co., 
22 L.  B.  138 ;  Blcketts  v.  C.  &  O.  By.  Co.,  33  W.  Va.  433 ;  10  S.  E.  801 ;  So.  Pac*. 
By.  Co.  V.  Esquibel  (N.  M.),  20  P.  109 ;  Shaw  v.  Norfolk  County,  5  Gray,  162 ; 
Pollard  V.  Maddox,  28  Ala.  321.  The  fact  that  a  railroad  does  not  run  in 
the  same  general  direction  does  not  necessarily  prevent  it  from  being  a 
competing  line  within  the  meaning  of  a  statute  prohibiting  leases  and  sales 
to  any  "  parallel  or  competing  railroad."  East  Line  &  B.  B.  Co.  v.  State,  75 
Tex.  434;  12  S.  W.  690. 
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the  state — ^is  a  violation  of  the  contract  with  the  State, 
and  is  void.* 

§  133.  Statntory  authority  to  lease— Many  states  have, 
by  general  law,  conferred  upon  railroad  companies, 
authority  to  lease  their  lines  to  other  companies  sub- 
ject to  certain  restrictions  and  limitations.  Upon  the 
construction  of  such  authority  there  is  not  entire  uni- 
formity of  decisions,  owing  partly  to  the  differing 
phraseology  in  the  acts  by  which  the  power  is  given  .^ 
A  lease  made  by  one  railroad  corporation  to  another, 
when  not  expressly  authorized  by  law,  is  within  the 


1  York,  etc.,  B.  B.  Co.  v.  Winans,  17  How.  (U.  S.)  30;  Thomas  v.  B.  B.  Co., 
101  U.  S.  71 :  Troy  &  Butland  B.  B.  Co.,  v.  Kerr,  17  Barb.  (N.  Y.)  581.  601 ; 
Centr.  Transp.  Co.  v.  Pullman  Pal.  Car  Co. ,  11 S.  Ct.  478 ;  Lakin  v.  Williamette, 
etc.,  B.  C.  Co.,  13  Or.  426;  11  P.  68;  Beman  v.  Bufford,  1  Sim.  N.  S.  550;  Gt. 
Northern  B.  B.  Co.  v.  Intern  Counties  B.  B.  Co.,  9  Hare  306;  East  Line  4; 
B.  B.  B.  Co.  V.  State,  75  Tex.  434;  Bicketts  v.  C.  &  O.  B.  Co.,  33  W.  Va. 
433;  South  Yorkshire  B.  B.  Co.  v.  Gt.  Northern  B.  B.  Co.,  3  De  G.  M.  & 
G.  376;  9  Ezch.  19;  84  Eng.  L.  &  Eq.,  513;  Black  v.  Del.  &  Baritan  Can. 
Oo.,'22  N.  J.  Eq.  130;  S.  O.  24  N.  J.  455;  Hays  v.  Ottawa,  etc.,  B.  B.  Co., 
61  111.  422.  See  also  Shrewsbury,  etc.,  B.  B.  Co.  v.  Northwestern  B.  B.  Co., 
6  House  of  Lords,  113 ;  East  Anglican  B.  B.  Co.  v.  Eastern  Counties  B.  B. 
Co.,  73  Eng.  Com.  L.  775;  11  C.  B.  75;  Winch  v.  Birkenhead,  B.  B.  Co.,  16 
Jur.  1035 ;  Bichardson  v.  Sibley,  11  Allen,  65 ;  Stewart's  App.,  56  Pa.  St.  413 ; 
State  V.  Consol.  Co.,  46  Md.  1 ;  Ohio  &  Miss.  B.  B.  Co.  v.  Ind.  &  Cin.  B.  B. 
Co.,  14  Am.  L.  Beg.  733;  Lauman  v.  Lebanon  Val.  B.  B.  Co.,  30  Pa.  St.  42; 
Coev.  Columbus,  etc.,  B.  B.  Co.,  10  Ohio  St.  372;  Pullman  v.  Oin.  ft  Chicago 
B.  B.  Co.,  4Biss.  35;  Philadelphia  y.  Western  Un.  Tel  Co.,  11  Phil.  327; 
Treadwell  v.  Salisbury,  7  Gray,  393. 

^  Under  such  statute  a  contract  by  wjiich  the  lessee  guarantees  the  pay- 
ment of  the  interest  on  bonds,  the  interest  being  the  same  amount  and 
payable  at  the  same  time  as  the  agreement,  is  valid.  Eastern  T.  B*k  t.  St. 
J.  A  L.  C.  B.  Co.,  40  F.  423;  Brown  v.  Toledo,  P.  A  W.  B.  Co.,  35  F.  444;  or 
to  agree  to  pay  in  addition  to  such  interest  the  principal  of  liabilitieB  tat 
maturity,  Ctere'v.  N.  Y.  Cent.  &  H.  B.  B.  Co.,  19  Abb.  N.  C.  N.  Y.  193.  For 
the  construction  of  such  statutes  see  Harkness  ▼.  Manhattan  By.  Co., 
64  N.  Y.  Sup  Ot.  174;  Chicago  M.  &  St.  P.  By.  Co.  v.  Third  Nat.  B'k,  134 
U.  S.  276;  Nashua  A  L.  B.  Corp.  v.  Boston  &  L.  B.  Corp.  136  XJ.  S.,  356; 
P.  C.  A  St.  L.  By.  Co.  v.  K.  &  H.  Br.  Co.,  131  U.  8.  371 ;  Briscoe  v.  So.  Kan. 
By.  Co.,  40  F.  273:  Int.  &G.  N.  B.  Co.  v.  Eckford,  71  Tex.  274;  8S.W.  579; 
State  V.  B.  Co.,  24  Neb.  143;  Livingstone  County  v.  Bank,  128  U.  S.  102; 
Miller  v.  N.  Y.  L.  &  W.  B.  Co.,  20  N.  Y.  St.  B.  157 ;  3  N.  Y.  S.  245. 
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general  rule,  and  void.^  Leases  of  their  lines  by  street 
railways  in  consideration  of  a  fixed  dividend  to  be  paid 
to  the  stockholders,  are  likewise  invalid,  when  not  ex- 
pressly authorized.^ 

§  134.  Public  charge  attaches  in  hands  of  lessee. — The 

lessee  of  franchises  charged  with  a  public  tax  or  burden 
by  the  terms  of  the  charter  of  the  lessor  corporation 
takes  the  privilege  subject  to  the  charge.  Thus  where 
the  amended  charter  of  a  street  railroad  company  re- 
quired that  one  per  cent  of  its  gross  earnings  should 
be  paid  to  the  city  in  lieu  of  a  license  fee,  it  was  held 
that  a  lessee  of  the  road  was  bound  to  discharge  the 
obligation  by  paying  the  percentage  though  the  lease 
was  silent  regarding  it,  and  though  there  was  no  statu- 
tory provision  for  such  liability.^ 

§  135.  Lessor  company  remains  liable. — But  the  lessor 
company  remains  liable  for  the  performance  of  public 
duties,  to  private  parties  for  the  non-delivery  of  goods 
received  by  it  for  delivery  and  for  all  acts  done  by  the 


1  Pittsburgh  C.  A  St.  L.  R.  Co.  v.  K.  &  H.  Bridge  Co.,  131  U.  S.  371 ;  Or. 
Nat.  Go.  v.  Or.  B.  Co.,  130  U.  S.  1 ;  East  Line  A  B.  B.  Co.  v.  State,  75  Tex. 
484;  Thonuis  v.  R.  B.  Co.,  101  U.  S.  71;  Penn.  B.  B.  Co.  v.  St  L.,  etc,  B.  B.  Co., 
118  U.  S.  200, 680;  By.  Co.  v.  Morris,  37  Tex.  692 ;  3  S.  W.  457;  Int.  <fe  G.  N.  B. 
Ca  y.  Eckford,  71  Tex.  274;  State  v.  Atchinson  ife  N.  B.  Co.  (Neb.),  38  N.  W. 
43;  Camden  &  A.  B.  Co.  v.  Mays  Ldg.  &  E.  H.  C.  B.  Co.,  48  N.  J.  L.  530;  7 
A.  623. 

s  Middlesex  B.  B.  Co.  v.  Boston,  etc.,  B.  B.  Co.,  115 Mass.  347;  Pittsbuigh,  etc., 
R.  R  Co.  V.  Bedford,  etc.,  B.  B.  Co.,  81  Pa.  St,  106. 

»  In  Mayor,  etc.,  v.  Twenty-third  St.'By.  Co.,  113  N.  Y.  311 ;  5  By.  <fe  Cori),  L. 
J.  583,  Earl,  J.,  said: — "When  the  defendant  took  the  property  rights  and  privi- 
leges and  franchises  of  the  Bleecker  St.  <&  Fulton  Ferry  B.  B.  Co.  it  took  them 
burdened  with  its  charter  obligations.  Taking  the  place  of  that  company  as  to 
its  charter  powers  and  rights  it  necessarily  took  its  place  as  to  its  charter  obli- 
^tions  and  duties.  It  could  not  have  and  exercise  the  former  without  discharg- 
ing the  latter.  A  quasi  public  corporation  without  any  charter  duties  is  incon- 
ceivable, and  so  it  is  inconceivable  that  anyone  could  acquire  by  acts  in  pais  the 
charter  rights  without  at  the  same  .time  assuming  the  charter  duties.'*  See  also 
Stste  V.  Northern  Pac.  B.  Co.,  36  Minn.  207;  ;30  N.  W.  663;  Char.  Ty.  Hos.  v» 
X.  0.  Gas  L..  Co.  (La.),  4  So.  415. 


154  POWER  TO  CONTRACT.  §    135 

lessee  in  the  operation  of  the  road,  notwithstanding 
that  the  lease  is  authorized  by  the  lessor's  charter.^ 
And  this  is  so  although  the  lessee  assumes  aU  liability 
and  agrees  to  defend  suits  brought  against  the  original 
company  and  pay  all  judgments  entered   against  it.^ 
The  reasons  assigned  for  this  rule  are  various.     Some- 
times it  is  said  that  authority  to  lease  has  merely  tlie 
effect  of  a  license  revocable  at  pleasure,  and  that  con- 
sequently, the  lessee  stands  as  a  mere  representative 
or  agent  of  the  lessor  company  ;  in  other  cases,  that  if 
a  different  rule  were  recognized  the  power  to  lease 
might  be  abused  and  the  safety  of  the  public  endan- 
gered by  merely  colorable  leases  to  irresponsible  par- 
ties made  for  the  very  purpose  of  shiffcing  and  escaping 
liability.* 


1  Nat.  B'k  T.  Atlanta  <fe  C.  A.  R.  Co.,  25  S.  C.  216;  QL  Western  R.  Co.  y. 
Blake,  7  Hurlst  ^k  N.  967;  BirkeU  y.  Whitehayen  Junct.  R.  Co.,  4  Hnrlst.  A  D. 
730;  Buxton  t.  N.  K  R1.  Co.,  L.  R.,  3  Q.  B.  549;  Miller  t.  N.  Y.  L.  A  W.  Rf. 
Co.,  20  N.  Y.  St  R.  157;  3  X.  Y.  S.  245;  Thomas  t.  Rhyianey  R  Co.  L.  R.,  6  Q. 
B;  266;  SetUery.  Chicago  ^kN.  W.R.  Co.,  49\ns.600;  Wabash  St.  L.  ^bP.  R 
Co:  y.  Peyton  106  Dl.  534;  BisseU  y .  Mich.  Sou.  AN.  J.  R  Co.,  22  N.  Y.  258; 
Peters  y.  Rylands  26  Pa.  St  497;  lessee  Co.  bound  to  construct  crossings  at 
farms,  Buf.  S.  A  C.  Co.  y.  DeL  L.  <fe  W.  R  Co.,  7  N.  Y.  S.  604;  liable  for  death 
of  employee  on  leased  line  Pa.  R  Co.  y.  Sellers,  127  Pa.  St.  406.  But  a  lessor 
of  a  railroad  is  not  liable  for  damages  to  land  adjacent  to  the  raikoad  land, 
caused  by  the  washing  thereon  of  earth  and  sand  from  an  embankment  erected 
by  the  lessee  in  filling  in  a  trestle,  where  the  lessor  was  not  bound  to  build  such 
embankment,  and  there  is  no  eyidence  that  the  trestle  was  not  sufficient  at  the 
time  of  the  lease,  or  that  it  was  then  a  nuisance,  though  the  lessor  was  bound 
by  the  lease  to  pay  the  lessee  for  any  work  chai^geable  to  construction.  Reyers- 
ing  3  N.  Y.  S.  245.— Miller  y.  New  York,  L.  A  W.  R  Co.  (N.  Y.),  26  N.  E.  35. 

2  Brasliny.  Somerville  H.  R  Co.,  145  Mass.  64;  13  N.  E.  65. 

*  See  in  addition  to  cases  cited  in  note  one;  Harmon  y.  Columbia  A  G.  R 
Co.,  28  S.  C.  401;  5  S.  E.,  835;  Int.  &  G.  N.  R  Co.  y.  Moody,  71  Tex.  614;  9  S. 
W.  465;  Stodder  y.  R  R  Co.,  50  Hun  221;  Nugent  y.  B.  C.  A  M.  R  Corp.,  80 
Me.  62;  12  A.  797;  Naglee  y.  Alexandria  A  £.  Ry.  Co.,  83  Ya.  707;  8  S.  £. 
369;  Mo.  Pac.  Ry.  Co.  y.  Dunliam  (Tex.),  4  S.  W.  472;  Penn.  R  Co.  y.  Ellett 
(m.),  24  N.  E.  559,  holding  both  lessor  and  lessee  liable;  Lakin  y.  Williamette, 
etc.,  R  Co.,  13  Or.  436,  where  lease  was  unauthorized;  Brown  y.K,  A  SL  J. 
R  Co.,  27  Mo.  App.  394,  holding  it  unnecessary  for  plaintiff  to  make  anyaUega- 
tion  in  regard  to  the  lease.  In  East  Line  A  R.  R.  R.  Co.  y.  Culberson,  72  Tex. 
375;  10  S.  W.  706,  it  was  held  that  where  an  employee  of  a  company  in  possession 
of  and  operating  the  road  of  another  as  lessee  without  statutory  authority  was  in- 
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§  136.  General  power  to  mortgage  corporate  property.— 

The  common  law  rights  of  corporations  to  contract 
debts,  implies  the  right  to  issue  evidences  of  indebted- 
ness and  to  secure  the  same  by  mortgage  upon  the  cor- 
porate property.^  And  a  fair  construction  of  an  act 
authorizing  corporations  formed  thereunder  to  borrow 
money  for  the  purpose  of  constructing  their  works, 
and  to  issue  bonds  in  payment,  permits  a  corporation 
to  purchase  works  already  constructed  to  its  hand.* 

This  right  to  mortgage  is  subject  only  to  the  condi- 
tion that  the  contract,  the  performance  of  which  is 
secured  by  the  mortgage,  is  one  which,  from  the  nature 
and  objects  of  incorporation,  the  corporate  body  is  ex- 
pressly or  impliedly  authorized  and  empowered  to 
make.  If  the  indebtedness  contracted  and  the  mort- 
gage given  to  secure  the  same,  be  in  excess  of  the 
powers  of  the  corporation,  that  is,  not  necessary  to  the 
accomplishment  of  the  objects  for  which  it  was  formed, 
it  is  tdtra  vires} 


jnred  be  could  not  recoTer  damages  for  his  injuries  from  the  lessor  company. 
Ck>mpAre  Int.  &  G.  K.  R.  Co.  v.  Underwood,  67  Tex,  580;  4  S.  W.  216;  Lakin 
▼.  Wllliamette,  etc,  R  Co.,  18  Or.  436;  The  fact  that  the  liability  arises  from 
injuria  to  employees  of  the  lessee  company  is  held  to  make  no  difference  with 
respect  to  the  lessor^ s  liability.  Nugent  v.  Boston,  C.  A  M.  R.  Corp.,  80  Me. 
02;  12  A.  707;  Augusta  <fc  K.  R.  Co.  v.  Kilian,  70  Ga.  234;  4  S.  E.  165;  Contra, 
Va.  M.  R.  Co.  v.  Washhigton,  86  Ya.  620;  10  S.  E.  027. 

1  Bank  of  Australasia  v.  Brellat,  6  Mod.  P.  C.  152;  Royal  British  B*k  v. 
Tnrquand,  6  E.  A  B.  327;  In  re  Intemat.  L.  Ass'n  Soc.  L.  R.  10  £q.  312 ;  In 
re  General  South  Am.  Co.  L.  R.,  2  Ch.  D.  337,  340;  Detroit  v.  Mut.  Gas  Light 
Co.,  43  Mich.  504;  Burt  v.  Rattle,  31  Ohio  St.  116;   Wood  v.  Whelen,  03  HI. 
IW;  Lehman  v.  Tallahassee  Mfg.  Co.,  64  Ala.  567;   Hackensack  Water  Co. 
V.  De  Kay,  36  K.  J.  Eq.  548;  Larwell  v.  Hanover,  etc.,  Soc.,  40  O.  St.  274;  Ex- 
celsior, etc..  Co.  V.  Pierce  (Cal.),  27  P.  44  (Sept.  1801).    A  bill  to  foreclose  a 
inortgage  executed  to  a  life  insurance  company  to  secure  payment  of  a  bond  is 
not  subject  to  demurrer  for  failing  to  show  affirmatively  the  capacity  of  the 
<;offipany  to  loan  money  and  take  mortgages.    Boulware  v.  Davis  (Ala.),  8  So.  84. 
2  Gamble  v.  Queens  County  Water  Co.,  123  N.  Y.  01;  25  N.  E.  201. 
»  Gardner  v.   London,  etc.,  Ry.  Co.,  2  Ch.  App.  201;  Authority  given  to 
mortgage  for  one  purpose  will  not  authorize  a  mortgage  for  another  purpose 
wholly  disconnected  with  the  object  named.    Frazier  v.  E.  T.  Va.  &  Ga.  R. 
Co.,  SS  Tenn.  138;  12  S.  W.  537.  Infra,  §  705  et  seq. 
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But  even  in  that  case,  the  corporation  would  gener- 
ally be  estopped  from  setting  up  the  invalidity  of  the 
mortgage,  to  defeat  the  rights  under  it  of  bona  fide 
holders.^ 

§  137.  Of  eorporatfons  ehMf^  with  public  duties. — Such 
is  the  well  established  rule  with  respect  to  all  ordinary 
private  corporations  organized  and  conducted  for  profit. 
In  the  case  of  those  corporations  whose  business  largely 
concerns  public  interests,  a  somewhat  different  rule 
prevails.  It  only  extends  however,  to  those  proper- 
ties, the  alienation  of  which  would  disable  them  from 
performing  duties  which  they  owe  to  the  public.^ 

They  have  the  same  right  to  dispose  of  and  encum- 
ber their  property  not  essential  to  the  exercise  of  pub- 
lic functions  as  other  private  corporations.  For  in- 
stance, lands  of  a  railroad  company  not  acquired  in  the 
exercise  of  the  right  of  eminent  domain  or  so  con- 
nected with  the  franchise  to  operate  and  manage  a 
railroad  that  the  alienation  would  tend  to  disable  the 
corporation  from  performing  the  public  duties  imposed 
upon  it,  and  in  consideration  of  which  its  chartered 
privileges  have  been  conferred,  may  be  conveyed  or 


1  Tex.  W.  R.  Co.  V.  Gentry,  69  Tex.  625,  8  S.  W.  98;    Beekman  v.  H.  R,  W. 
S.  R.  Co.,  35  F.  3;  Pisk  v.  Patton (Utah),  27  P.  1  (Aug.  1891);    infra,  §767. 

2  South  Yorkshire  Ry.  <fc  R.  D.  Co.  v.  Gt.  N.  Ry.  Co..  9  Ex.  55,  84;  Shrews- 
bury &  B.  Ry.  Co.  V.  North- Western  Ry.  Co.,  6H.  I..  113,  135;  Gt.  N.  Ry.  Co. 
V.  Eastern  Counties  Ry.  Co.,  21  L.  J.  Ch.  837;  Winch  v.  Birkenhead  L.  *  C 
June.  Ry.  Co.,  5  De.  G.  &  S.  562;  9  Hare,  306;  7  Railw.  A  C.  Cas.  645;  East 
Anglican  Ry.  Co.  v.  Eastern  Counties  Ry.  Co.,  11  C.  B.  775;  Riche  v.  Ashbury 
Ry.  C.  &  I.  Co.  L.  R.  9  Ex.  224,  264;  Bagshaw  v.  Eastern  Un.  Ry.  Co.,  7  Hare, 
114;  2  Mac.  &  G.  389;  Whiteside  v.  Belichamber,  22  Upp.  Can.  (C.  P.)  241.  A 
town  which  has  voted  aid  bonds  to  a  railroad  company  cannot  by  means  of  a 
lease  of  the  road  to  another  company  be  deprived  of  the  benefits  of  the  location 
of  the  road.  State  v.  Centr.  Iowa  R.  Co.,  71  la.  410;  32  N.  W.  409.  But  lessees 
of  purchasers  of  consolidated  railroads  are  not  bound  by  stipulations  in  a  con- 
tract between  a  county  and  the  companies  binding  them  to  stop  all  trains  at  the 
depot  at  the  county  seat,  the  consideration  and  a  condition  of  the  contract  being 
a  gift  by  the  county  to  the  companies  of  large  sums  of  money.  People  v.  L.  ^ 
N.  R.  Co.,  120  III.  48;  10  N.  E.  657. 
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mortgaged  with  like  effect,  as  if  owned  and  conveyed 
by  any  other  private  corporation  under  the  general 
common  law  right  independently  of  special  statutory 
authority.^ 

§  138.  Mortgages  ultra  yires  in  part  only. — U  a  corpo- 
ration include  in  the  same  mortgage  property  which  it 
may  legally  mortgage  and  other  property  which  it  can 
not,  in  accordance  with  a  familiar  principle  the  mort- 
gage will  be  held  valid  with  respect  to  the  first  and 
voidable  as  to  the  second,  provided  the  good  and  bad 
parts  be  capable  of  separation. 

And  a  mortgage  given  of  property  which  the  corpo- 
ration had  no  right  to  convey  without  legislative  per- 
mission may  be  afterwards  validated  by  the  legisla- 
ture.* 

The  adjudications  on  the  subject  furnish  a  legiti- 
mate and  fair  application  and  illustration  of  the  com- 
mon law  rule  that  the  mortgagor  is  not  bound  to  the 
mortgagee  for  rents  and  profits  while  he  remains  in 
possession.® 

§  139.  Boiling  stock  as.  a  subject  of  mortgage.— There 
has  long  been  a  conflict  of  authorities  on  the  character 
of  rolling  stock  as  property— whether  it  passes  under 
a  mortgage  as  real  estate  or  as  personalty--^and  the 
question  is  not  yet  fully  settled.  The  weight  of  au-: 
thority  however  is  to  the  effect  that  it  is  neither  real 
estate  proper  nor  fixtures.     Two  reasons  are  stated  for 


1  Jones  on  Ck>rp.  Bonds  and  Mort.  Sec.  12;  Hendee  t.  Pinkerton,  14  Allen 
<Ha88.)  881;  fVunswortU  t.  Minn.  <&  P.  R.  R.  Co.,  92  TJ.  S.  49;  Tncker  t.  Fer- 
gnson,  22  Wall.  527,  572. 

*  Bichuds  y.  Merrimac,  etc.,  K.  R.  Co.,  44  IT.  H.  127;  White  Water  Valley 
CtDsI  Co.  y.  Yalette,  21  How.  414;  Portland,  etc.,  R.  B.  Co.  v.  Kennebec,  etc., 
R.  R.  Co.,  69  Me.  9;  Shaw  y  Norfolk,  R.  R.  Co.,  5  Gray,  162. 

Wooes  on  Mort.  Sec.  670;  Moore  y.  Titman,  44  111.  367,  371;  Lehman  y. 
Tallahassee  Mfg.  Co.,  04  Ala.  567. 
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Ihis  view :  one  founded  upon  the  movable  nature  of 
the  property  and  the  other  upon  convenience.  It  will 
be  observed  forthermore,  that  some  of  the  decisions 
are  based  upon  statutory  provisions.^ 

§  140.  Of   nAing   sto^   not   jet  is   pMsewioiu     The 

doctrine  of  courts  of  equity  that  a  mortgage  of  per- 
sonal property  afterwards  to  be  acquired  by  the  mort- 
gagor, attaches  to  the  property  as  soon  as  it  is  ac* 
quired  by  him,  is  founded  upon  the  maxim  that  equity 
considers  that  to  be  done  which  ought  to  have  been 
done.  The  intention  of  the  parties  has  in  many  of  the 
cases  been  considered  of  controlling  importance,  in  im- 
parting  a  character  to  rolling  stock,  for  the  purpose  of 
the  particular  mortgages  involved.' 


1  See  Boston,  etc.,  B.  R.  Co.  t.  Gilmore,  37  K.  H.  410;  Hoyle  t.  Flattsburgb^ 
etc,  R.  R.  Co.,  64  K.  T.  314;  WilUamflon  v.  N.  J.  Sooth  R.  R.  Co.,  29  H.  J. 
Bq.  311;  revening  S.  C.  28  Id.  2T7;  Coe  v.  Columbus,  etc.,  R.  R.  Ga,  10  O.  St. 
372;  Hill  v.  Lacrosse,  etc.,  R.  R.  Co.,  16  Wis.  214;  Hardin  v.  la.  Constr.  Co., 
78  la.  726;  43  N.  W.  543;  Pac.  R.  R.  Co.  v.  Cass  Co.,  53  Mo.  17;  MiUerT.  BxH- 
land,  etc,  R.  R.  Co.,  36  Vt.  452;  Covey  t.  Pittsburgh,  etc,  R.  R.  Co.,  3  Phil. 
173;  Pullan  t.  Gin.,  etc,  R.  R.  Co.,  4  Biss.,  34.  A  construction  company  is 
estopped  to  deny  ownership  of  rolling  stock  where  it  was  mortgaged  prior  U> 
being  acquired.    Hardin  v.  Constr.  Go.  supra. 

s  In  the  following  cases  rolling  stock  has  been  regarded  as  fixtures  and  part 
of  the  realty.  Hoyle  v.  PUttsbutgh,  R.  R.  Co.,  64  N.  Y.  314;  Keilson  t.  la. 
Eastern  R.  R.  Co.,  51  Iowa,  184;  R.  R.  Go.  v.  James,  6  Wall.  750;  Coe  t. 
Gohnnbns  P.  <fe  I.  R.  R.  Co.,  10  O.  St.  372;  Chicago  A  N.  W.  Ry.  Co.  ▼.  Ft 
Howard,  21  Wis.  44;  Pennock  v.  Coe,  23  How.  117;  Farmer's  L.  A  T.  Go.  ▼.  St 
Joseph  A  D.  G.  Ry.  Co.,  3  Dill.  412;  Elizabethtown  <fe  P.  R.  R.  Co.  t.  Eliiabeth- 
town,  12  Bush,  233;  Youngman  v.  £lmira&  W  R.  R.  Co.,  65  Pa.  St.,  278;  Buck 
v.  Memphis  A  L.  R.  R.  Co.,  4  Cent.  L.  J.  430.  It  has  been  held  to  be  per- 
sonalty in  Boston  G.  &  M.  R.  R.  Co.  v.  Gilmore,  37  N.  H.  410;  Williamson  t. 
K.  J.  South.  R.  R.  Co.,  29  K.  J.  £q.  311. 

'*  In  conclusion  upon  this  part  of  the  subject,  it  may  be  said  that,  while  there 
are  many  and  strong  arguments  for  holding  that  rolling  stock  is  part  of  the 
realty— and  this  view  seems  to  have  the  support  of  the  United  States  courts— 
the  weight  of  authority  in  the  state  courts  seems  to  be  against  that  position. 
There  is,  however,  no  hope  that  any  uniform  and  settled  rule  upon  this  subject 
will  soon  be  arrived  at  by  the  courts  without  the  aid  of  legislative  enactments. 
It  is  of  the  highest  importance  that  the  validity  of  mortgages  intended  to  embrace 
the  lolling  stock  and  other  personal  property  of  a  railroad  should  not  be  left  to 
the  uncertain  decision  of  tlie  courts;  for  in  the  present  state  of  the  law,  it  most 
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There  is  no  doubt  that  as  between  the  parties  them- 
selves their  intentions  when  clearly  to  be  gathered 
from  the  instrument  and  extrinsic  circumstances,  fur- 
nish a  just  and  legal  criterion  of  their  respective  rights. 
The  question  whether  the  mortgage  covers  after- ac- 
quired property  often  intervenes  to  greatly  complicate 
the  question  and  devolves  upon  the  court  a  difScult 
task  of  construction  in  determining  respective  rights 
between  subsequent  purchasers  as  well  as  between  the 
mortgagor  and  mortgagee.^ 

§  141«  Important  as  affecting  registrstfon.— But  this 
question  is  entirely  distinct  and  separate  from  that 
whether  the  property  so  acquired  is  a  fixture  and  there- 
fore only  capable  of  conveyance  and  registration  by 
way  of  mortgage  or  otherwise  as  realty  or  personalty 
which  can  only  be  legally  incumbered  as  against  sub- 
sequent purchasers  for  value  by  compliance  with  the 
statutes  governing  the  executing  and  recording  of  chat- 
tel mortgages.  In  regard  to  this  controverted  question , 
there  are  strong  arguments  on  both  sides,  and  each 
state  has  settled  the  question  for  itself,  either  by  stat- 
ute or  judicial  decisions,  and  there  seems  but  little 
piospect  of  a  general  agreement. 

§  142.  Mortgage  lien  on  after-acquired  property,  further 
eonsidered. — The   common  law  principle  that  "what 


ftt  leut,  be  regarded  as  uncertain  how  the  question  would  he  determined  by  any 
oovt  not  bound  by  a  precedent  or  by  statute/*  Jones  on  Corp.  Mort.  &  Bonds, 
Sec  150. 

'  Where  a  mortgage  had  been  given  on  the  rolling  stock  of  a  certain  division 
contahiing  a  covenant  to  designate  in  a  certain  mode  as  belonging  to  that  divi- 
sion such  a  proportion  of  the  whole  rolling  stock  owned  by  the  mortgagee  as 
that  division  bore  to  the  entire  railway,  it  was  held  that  as  against  subsequent 
laortgigees  of  the  entire  system  of  railway  the  first  mortgage  covered  only  such 
railing  stock  as  was  thereafter  designated  as  belonging  to  the  division  named 
though  the  amount  covenanted  for  was  not  so  designated.  U.  S.  Tr.  Co.  v.  W. 
W.  B.  Co.,  98  F.  891. 
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a  man  has  not  that  he  cannot  grant "  is  subject  to  sev- 
eral important  qualifications.     It  does   not  apply  to 
accessions  and  increase  of  property  ;  nor  to  fixtures 
afterwards  annexed  to  the  realty  by  the  mortgagor  ; 
nor  to  property  agreed  upon  when  a  mortgage  is  given 
to  be  thereafter  acquired  by  the  mortgagor  and  de- 
scribed in  the  mortgage.     The  description,  ho^wever, 
maybe  in  general  terms  which  are  rendered  definite  by 
a  subsequent  acquisition  of  property  falling  within  the 
general  description.     But  aside  from  any  doubts  -which 
have  existed  or  may  still  exist  as  to  the  validity  of  a 
mortgage  of  future  acquisitions  duly  recorded  as  aflBsct- 
ing  subsequent  purchasers  and  incumbrancers,  there  is 
but  little  if  any  dissent  from  the  doctrine,  that  as  be- 
tween the  immediate  parties  the  lien  of  the  mortgage 
takes  effect  the  same  as  upon  property  in  possession  at 
the  time  of  making  the  mortgage.^ 

§  148.    8aeh  proyisiou  giren  in   effect  in  equity. — In 

equity,  the  principle  has  often  been  extended  to  mere 
executory  agreements  to  mortgage  after-acquired 
property  ;  and  courts  of  equity  have  held  that  a  cove- 
nant to  convey  specific  real  estate  was  sufficient  to 
create  an  equitable  lien  upon  it  in  favor  of  the  covenan- 
tee. 

And  that  when  a  mortgage  contains  express  terms  by 
which  the  property  to  be  subsequently  acquired  is  sub- 
jected to  a  charge  in  favor  of  the  mortgagee  for  present 
advances,  or  even  for  future  advances  to  be  made,  the 
lien  intended  and  provided  for  attaches  in  equity  to 


1  Per  Sherwood  J.  FhQ.  W.  &  B.  R.  R.  Co.  v.  Woelpper,  64  Pa.  St  S66; 
Chamberlin  v.  Conn.  Cent.  R.  Co.,  54  Conn.  472;  9  A.  244;  Little  Rock  ic  Ft. 
S.  Ry.  Co.  V.  Page,  35  Ark.  804;  Tex.  W.  Ry.  Co.  v.  Gentry,  09  Tex.  625;  8  S. 
W.  98;  Centr.  Tr.  Co.  v.  S.  Centr.  R.  Co.,  36  F.  520;  Parker  v.  N.  O.  B.  R., 
etc,  V.  R.  Co.,  36  F.  693;  Poland  v.  Lamoille  Val.  R.  R.  Co.  52  Vt  144;  Red- 
der V.  Ky.   G.  E.  Ry.  Co.,  7  Fed.  Rep.  793. 
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such  property  when  acquired,  cannot  be  regarded  as 
any  longer  a  controverted  proposition.^ 

§  144.  Exception  founded  upon  eonTenleaee  and  neeesisilty.— 

The  statement  that  at  law  a  conveyance  of  that  which 
does  not  exist  is  void,  is  as  true  now,  as  ever  ;  but  the 
necessity  of  giving  eflTect  to  a  lien  so  provided  in  order 
to  render  possible  the  accomplishment  of  great  under- 
takings, by  railroad  companies  has  doubtless  had  some- 
thing to  do  in  converting  what  was  formerly  an  equi- 
table doctrine  into  a  rule  of  law. 

"  To  hold  otherwise  would  render  it  necessary  for  a 
railroad  company  to  borrow  mon^y  in  small  parcels  as 
sections  of  the  road  were  completed  and  trust  deeds 
<50uld  be  given  thereon."  « 

But  the  exception  to  the  rule  does  not  rest  solely  up- 
on grounds  of  convenience  and  public  policy.  When 
a  mortgage  is  given  of  after-acquired  property  the 
several  items  of  property  as  they  come  into  existence 
become  "instantly  attached  to  and  covered  by  the 
deed  "  and  feed  the  estoppel  created  thereby  .^ 

§  145.  The  lien  of  the  mortgage  subject  to  existing  liens. 

— A  mortgage  of  after- acquired  property  "can  only 
attach  to  such  property  in  the  condition  in  which  it 
comes  into  the  mortgagor's  hands."  ^ 


1  Jones  on  Corp.  Bonds  A  Mort.  02.  See  also  Williamson  v.  New  Jersey 
^ath.  R.  R.  Co.,  29  N.  J.  Eq.  311, 15  Am.  RaUw.  R.  672;  Holyrod  v.  Marshall, 
10  H.  L.  C.  191;  Barnard  v.  Norwich  AW.  ILK  Co.,  2  Lowell,  608;  S.  C,  14 
Nat.  B.  Beg.  469;  Pennock  y.  Coe,  28  How.  117;  Dillon  v.  Bernard,  1  Holmes, 
386,  394;  Butler  v.  Rahm,  46  Md.  541;  Cook  v.  Corthell,  11  R.  I.  482,  dissent- 
ing opinion;.  Morrill  v.  Noyes,  56  Me.  458;  Buck  v.  Seymour,  46  Conn.  166; 
Parker  v.  New  Orleans,  B.  R.  tft;  Y.  R.  R.  Co.,  88  Fed.  Rep.  698;  Bell  v.  R.  R. 
Co.,  34  La.  Ann.  785;  Boston  S.  D.  A  T.  Co.  v.  Bankers'  A  M.  Tel  Co.,  86 
Fed.  Rep.  288. 

^  Galveston  B.  R.  Co.  y.  Cowdrey,  11  Wall.  459,  481,  per  Bradley  J. 

»Id. 

*  Fosdlck  y.  Schall,  99  U.  S.  236;  Porter  v.  Bessemer  Steel  Co.,  122  IT.  S.  267; 
7S.  Ct.  741;  Ckdyeston  R.  R  Co.  v.  Cowdrey,  11  Wall.  459;  United  States  v. 
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The  general  mortgage  does  not  displace  mortgages 
or  other  liens  to  which  the  property  is  already  subject 
when  it  is  acquired,  whether  the  mode  of  acquisition 
be  by  grant  or  by  obtaining  a  controlling  interest  in  the 


N.  O.  R.  B.  Co.,  12  WalL  302;    Washington,  O.  <ft;  W.  R.  Co.  v.  Lewis,  83   Ya. 
246;  2  S.  £.  746;  Vilas  v.  Page,  106  N.  Y.  439;  13  N.  £.  743;  Fnuder  v.  £.  T. 
y.  &  6.  R  Co.,  88  Tenn.  138;  12  S.  537;  Boston  Safe  Deposit  <&  T.  Co.  v.  Bank- 
ers' A  M.  TeL  Co.,  36  Fed.  Bep.  288;  Western  Tin.  Tel.  Co.  y.  Burlington,  <fc  S. 
W.  By.  Co.,  3  McCrary,  130;  Farmers'  L.  A  T.  Co.  v.  V.  <fe  M.  B.  Co.,  33  F. 
778;  Fidelity  Ins.  Tr.  <ft;  S.  D.  Co.  v.  S.  Val.  B.  Co.,  86  Va.l;9S.  E.  859;  33  W. 
Ya.  761;  Meyer  y.  Car  Co.,  102  U.  S.  1;  Branch  v.  Jessup,  106  U.  S.  468.    Com- 
pare Cent.  Tr.  Co.  v.  W.  St.  L.  &  P.  B.  Co.,  30  F.  332.    See  also  Un.  Tr.  Co.  v. 
Morrison,  125  U.  S.  591;  8  S.  Ct.  1004;  Stevens  y.  Union  Tr.  Co.,  11  K.  Y.  S. 
268;  Compton  y.  W.  St.  L.  <&  P.  B.  Co.,  45  O.  St.  592;  16  N.  E.  110;  Fanners* 
L  A  Tr.  Co.  v.  Newman,  127  U.  S.  649;  8  S.  Ct.  1364;  Mcllhenny  y.  Bing  (Tex.) 
13  S.  W.  655.    Under  a  statute  authorizing  purchases  at  a  foreclosure  sale  of 
railway  franchises  to  r&-incorporate  themselyes  the  new  corporation  takes  the 
property  and  franchises  as  the  same  existed  at  the  date  of  the  sale   eyen 
though  further  steps  may  be  necessary  to  perfect  the  little.   Chesapeake  I.  <&  S. 
W.  B.  Co.  y.  State,  16  Lea  (Tenn.)  688.    See  also  Holland  y.  Lee,  71  Md. 
338;   18  A.  661;  Landis  y.  W.  Pa.  B.  Co.,  133  Pa.  St.  579.      A  clahn  for 
seryices  and  adyances  on  which  judgment  was  not  obtained  against  either  an  old 
corporation  or  its  successor  until  some  space  after  a  mortgage  had  been  giyen  by 
the  old  and  assumed  by  the  new  corporation  does  not  take  precedence  of  such 
mortgage  unless  glyen  priority  by  statute.  Frogg  y.  Blair,  133  U.  S.  534.    A  claim 
of  abutting  lot  owner  for  damages  resulting  from  construction  of  road  held  to  be 
a  superior  lien  to  that  of  mortgage  bondholders.    Mercantile  Trust  Co.  y.  P.  & 
W.  B.  Co.,  29  F.  732.    This  priority  affects  not  only  general  mortgages  on  an 
entire  system  but  local  mortgages  on  a  single  branch.    Central  Tr.  Co.  y.  W.  St 
L.  <fe  P.  B.  Co.,  30  F.  832.    But  a  furnisher  of  material  used  in  the  construction 
of  a  bridge  has  no  priority  oyer  a  prior  mortgagee  whose  mortgage  coyers  future 
additions.    Porter  y.  Bessemer  Steel  Co.,  122  U.  S.  267;  7  S.  Ct.  1206.    Where 
the  property  and  franchises  of  a  raikoad  company  coyered  by  a  mortgage  run- 
Ing  to  trustees  are  sold  under  a  judgment  obtained  for  interest  on  bonds  secured 
by  the  mortgage,  the  purchaser  takes  oxily  the  equity  of  the  company  and  the 
lien  of  the  mortgage  is  not  divested.    Com.  y.  S.  A  D.  B.  Co.,  122  Pa.  306;  15 

A.  448. 

If  while  the  property  of  a  railroad  company  in  the  hands  of  a  receiver  is  be- 
ing administrated  for  the  benefit  of  bondholders  in  a  junior  deed  of  trust,  suit 
is  brought  in  the  same  court  against  the  company  by  the  trustee  in  an  elder 
deed  of  trust  to  foreclose  it,  the  court  haying  jurisdiction  of  the  subject  matter 
has  authority  to  make  the  purchaser  under  the  first  foredosiure  sale  which  ws5 
made  subject  to  the  prior  deed  of  trust  a  party  defendant  and  to  order  substi- 
tuted service  of  process  upon  him,  notwithstanding  that  it  is  a  federal  court  and 
that  such  purchaser  is  a  citizen  of  the  same  state  as  complainant.  Farmers'  L. 
&  T.  Co.  y.  Houston  <fe  T.  C  B.  Co.,  44  F.  115.  A  railway  company  which  is 
interested  in  maintaining  as  a** going  concern"  a  mortgaged  connecting  line, 
and  which,  for  that  purpose,  advances  from  time  to  time  during  a  period  of 
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capital  stock  of  another  company,  and  thereby  its  road, 
or  otherwise.^  A  mechanic's  lien  for  work  done  and 
materials  famished  in  building  docks,  wharves  and 
piers  upon  a  branch  road  afterwards  acquired  by  a 
company  was  held  to  take  precedence  of  a  general 
mortgage  upon  the  property  owned  by  it  and  to  be 
afterwards  acquired.^ 

In  such  a  case  it  cannot  be  said  that  the  property 
has  been  really  acquired  by  the  mortgagor  except  cum 
(mere ;  and  the  lien  of  the  mortgagee  only  attaches  to 
his  title  and  interest  therein.^ 


several  years  the  funds  necessary  to  make  up  the  deficit  created  by  the  payment 
of  operating  expenses,  fixed  charges  and  interest  on  the  bonds,  does  not  thereby 
acquire  an  equitable  priority  of  the  mortgage  bondholders  who,  upon  foreclo- 
sare  of  their  mortgage,  are  entitled  to  have  the  proceeds  of  the  sale  applied  to 
the  payment  of  their  claims  in  preference  to  the  re-payment  ^f  the  advance. 
Moigan's  L.  <ft;  T.  R.  A  S.  a  Co.  v.  Tex.  Cent.  Ry.  Co.,  11  S.  Ct. ;  Tex.  Cent. 
By.  Ca  Morgan's  L.  A  T.  R.  ^b  S.  S.  Co.,  Id. 

*  Thompson  v.  W.  Val.  R.  Co.,  182  U.  S.  68;  10  S.  Ct.  29;  U.  S.  Trust  Co.  v. 
Wib.  W.  R.  Co.,  88  F.  891;  Hollister  v.  Stewart,  111  N.  Y.  644;  19  N.  E.  782. 
The  fact  that  debenture  bonds  are  issued  to  enable  the  corporation  to  complete 
its  railroad  does  not  create  any  trust  in  favor  of  creditors  whose  claims  are  for 
supplies  fumiahed  in  the  construction  of  the  road.  Pettibone  v.  Toledo  0.  A 
St  L.  R.  Co.,  148  liass.  411;  19  N.  £.  387. 

*  WiUiamton  v.  N.  J.  South.  Ry.  Co.,  28  N.  J.  Eq.  277,  298;  29  Id.  811. 

*  A  company  which  had  made  a  mortgage  covering  all  future-acquired  prop- 
erty, subsequently  purchased  property  stipulating  that  the  United  States  should 
have  a  lien  for  the  purchase  money  and  that  the  company  should  not' part  with 
it  without  written  consent  until  ]>aid  for. 

In  an  action  by  the  trustee  for  the  bondholders  founded  ux>on  the  claim  that 
the  mortgage,  being  prior  in  date  to  the  bond,  attached  to  the  property  as  soon 
as  purchased  and  displaced  any  Junior  lien,  the  United  States  Supreme  Court 
held  that  the  lien  of  the  mortgage  only  attached  itself  to  the  property  In  the 
condition  in  which  it  came  into  the  mortgagor's  hands  and  was  subject  to  the 
lien  of  the  United  States.  Justice  Bradley  delivering  the  opinion  said:  ''If 
^hat  property  is  already  subject  to  mortgages  or  other  liens,  the  general  mort- 
gage does  not  displace  them,  though  they  may  be  junior  to  it  in  point  of  time. 
It  only  attaches  to  such  interest  as  the  mortgagor  acquires;  and,  if  he  purchase 
property  and  give  a  mortgage  for  the  purchase  money,  the  deed  which  he  re- 
ceives and  the  mortgage  which  he  gives  are  regarded  as  one  transaction ;  and  no 
i^eral  lien  impending  over  him,  whether  in  the  shape  of  a  general  mortgage, 
^r  judgment,  or  recognizance,  can  displace  such  mortgage  for  piut;hase  money. 
And  in  such  cases  a  failure  to  register  the  mortgage  for  purchase  money  makes 
lio  difference.    It  does  not  come  within  the  reason  of  the  registry  laws.    "Vhf^i* 
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§  146.  Prior  liens  may  be  lost.— But  liens  junior  to  sach 
general  mortgage  are  lost  where  the  property  against 
which  they  exist  becomes  a  part  of  the  permanent 
structure  of  the  road,  for  instance,  rails  and  bridges.* 
And  the  case  is  not  altered  where  the  articles  become 
so  aflSxed  to  the  realty  by  stipulating  in  the  contract 
under  which  such  articles  are  furnished  that  they  shall 
remain  the  property  of  the  vendor  until  paid  for.* 

The  rule  only  applies  in  cases  of  rolling  stock  and 
other  property  susceptible  of  separate  ownership  and 
of  separate  liens  and  of  real  estate  not  essential  to  the 
use  and  enjoyment  of  the  railroad.  The  parties  may, 
however,  in  some  cases,  determine  by  agreement  the 
character  to  be  attached  to  the  property  whether  of 
fixtures  or  personalty  so  as  to  preserve  the  lien  of  the 
vendor.' 

§  147.  Lien  of  vendor  of  real  estate  for  unpaid  pnreliaae 
money  not  distnrbed, — The  lien  of  a  vendor  of  real  estate 

sold  to  a  railroad  company  whose  future-acquired  prop- 


laws  are  intended  for  the  protection  of  subsequent,  not  prior,  purchasers  and 
creditors.    Had  the  property  sold  by  the  government  to  the  railroad  company 

been  rails, or  any  other  material  which  became  affixed  to,  and  a  part 

of  the  principal  thing,  the  result  would  have  been  different.  But,  being  loose 
pioperty,  susceptible  of  separate  ownership  and  separate  Hens,  such  liens,  if 
binding  on  the  railroad  itself,  are  unaffected  by  a  prior  general  mortgage  given 
by  the  company,  and  paramount  thereto.  In  the  case  before  us  the  United 
"States,  at  the  time  of  making  the  sale,  reserved  a  lien  on  the  property,  and  im- 
posed a  condition  of  non-alienation  until  the  price  should  be  paid.  Taken  alto- 
gether, the  transaction  amounts  to  a  transfer  ^u6  modo,  and  the  lien  must  be 
regarded  as  attaching  to  the  property  itself,  and  as  paramount  to  any  other  liens 
arising  from  the  prior  act  of  the  company."  United  States  v.  New  Orieans  R. 
K.  Co.,  12  Wall.  362, 265;  Boston  Safe  Deposit  A  T.  Co.  v.  Bkrs.  A  M.  Tel.  Co,, 

36  Fed.  Rep.  288. 

1  Porter  v.  Pittsburgh  Bessemer  Steel  Co.,  122  U.  S.  267;  7  Sup.  Ct.  R^ 
1206;  80  Am.  A  Eng.  R  R.  Cas.  405. 

2  Frank  v.  Denver  &  R.  O.  Ry.  Co.,  28  Fed.  Rep.  128;  West.  U.  TeL  Co.  v. 
Burlington  &  S.  W.  Ry-  Co.,  3  McCrary,  130;  11  Fed.  Rep.  1;  Cent.  Trust  Co. 
V.  Ohio  C.  R.  R  Co.,  36  Ffd.  Rep.  620. 

«  Boston  Safe  Deposit  *  T.  Co.  v.  Bankers'  <fe  M.  Tel.  Co.,  36  Fed.  Rep.  888; 
West  Un.  Tel.  Co.  v.  B.  *  S.  W.  R.  R.  Co.,  supra. 
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erty  is  subject  to  a  mortgage,  holds  good  as  against 
the  mortgagee.  He  is  not  regarded  as  a  purchaser  for 
value,  as  against  the  vendor's  lien  for  unpaid  purchase- 
money.* 

So  land  taken  under  the  power  of  eminent  domain 
does  not  become  the  property  of  the  company  or  sub- 
ject to  a  mortgage  upon  the  after-acquired  property 
until  paid  for.^ 

§  148*  Conditional  sales  generally  invalid  as  against  sab- 
sequent  mortgagee.— But  upon  the  same  principle  that 

property  acquired  and  annexed  to  the  realty  becomes 
divested  of  the  lien  of  the  vendor,  property  passing  to 
a  company  under  a  conditional  sale  is  usually  regarded 
as  the  absolute  property  of  the  company,  as  between 
the  vendor  and  subsequent  mortgagees  without  notice, 
notwithstanding  the  condition  that  the  title  shall  re- 
main in  the  vendor  until  it  is  paid  for.  This  may  be 
said  to  be  universally  true  where  a  mortgage  was 
given  after  the  property  was  so  acquired;  and  also  in 
states  where  there  are  statutes  requiring  that  con- 
ditional sales  shall  be  recorded  in  order  to  hold  good 
as  against  subsequent  purchasers  for  value  and  such 
recording  is  neglected. 

§  149.  Limitations  of  tliis  rule.— This  rule  relates  spe- 
cially to  personalty.  It  is  not  extended,  however, 
beyond  the  reason  upon  which  it  rests,  namely,  the 
prevention  of  fraud.  Thus  where  the  contract  was 
for  sale  of  railroad  iron  which,  under  the  agreement, 
was  placed  upon  and  annexed  to  a  specified  portion  of 
the  track,  so  that  it  was  easy  of  identification,  and 
was  to  remain  the  property  of  the  vendor,  and  not  to 


*  Loomis-T.  Davenport  &  St.  P.  R.  Co.,  17  Fed.  Rep.  801. 
«  Buffalo  N.  Y.  A  P.  R.  R.  Co.  v.  Harvey,  107  Pa.  St.  319;  96  Am.  A  Eng. 
B.  R.  Cas.  642. 
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become  the  property  of  the  company  until  paid  for,  a 
subsequent  mortgagee  with  notice  of  the  agreement 
and  its  conditions  was  held  not  to  have  any  interest  in 
such  property  as  against  the  vendor.^ 

Whether  such  conditional  sales  of  personal  property 
to  a  company  after  the  execution  of  a  mortgage  cover- 
ing after-acquired  property  are  valid,  depends  to  a 
great  extent,  upon  the  lex  ret  sites  both  as  between  the 
vendor  and  the  mortgagee  and  as  between  the  latter 
and  the  attaching  and  execution  creditors  of  the  com- 
pany ;  ^  and  in  the  absence  of  proof  to  the  contrary 
such  personal  property  will  be  presumed  to  have  been 
at  the  time  of  the  execution  of  the  mortgage  in  the 
state  where  the  corporation  was  organized  and  where 
the  mortgage  was  executed.® 

§  150.  Agreements  amoanting  to  a  loan  on  the  property 
not  binding  upon  mortgagee  of  after-acquired  property. 

— Courts  will  not  permit  mortgagees  of  after- acquired 
property  to  be  deprived  of  their  substantial  rights  un- 
der the  mortgage  by  any  contrivance  which ,  in  effect, 
amounts  to  a  loan  secured  by  a  lien  which,  if  given 
effect,  would  exclude  the  lien  provided  for  in  the  mort- 
gage and  deprive  the  mortgagee  of  the  benefits  of  the 
terms  with  respect  to  property  to  be  afterwards  ac- 
quired. 

The  legal  effect  of  such  transactions  will  be  deter- 
mined from  the  intention  of  the  parties  and  the  cir- 
cumstances connected  with  it,  and  not  by  the  name  the 


^  Haven  v.  Emery,  33  N.  H.  66. 

2  See  Hervey  v.  R  R.  Locomotive  Works,  83  U.  S.  661;  Nichols  v.  Mase,  94 
N.  Y.  160;  Green  v.  Van  Buskirk,  5  Wall.  307;  Kneeland  v.  Am.  L.  ATr. 
Co.,  136  U.  S.  89;  Rogers  Locomotive  Works  v.  Lewis,  4  Dill.  158;  Farmer's  L. 
&  Tr.  Co.  V.  C.  <fe  A.  R  Co.,  42  F.  6;  Hart  v.  Bamey&Smith  Mfg.  Co.,  7Fed. 
Rep.  543,  550;  Homans  v.  Newtop,  4  Fed.  Rep.  880,  885;  Hirschom'v.  Canney, 
98 Mass.  149;  Bank  v.  McLeod,  38 O.  St.  174;  Jones  on  Cliattel  Mortg.,  sec.  305. 

*  Nichols  V.  Mase,  94  N.  Y.  160;  Jones  on  Corp.  Bonds  and  Mort.,  sec.  186. 


■§  151  POWEK   TO  CONTRACT.  167 

parties  have  given  it.  The  arrangements  which  car- 
trusts  have  made  with  railroad  companies  having  for 
their  real  object  the  making  of  loans  to  the  companies 
have,  when  made  the  subjects  of  actions,  furnished 
some  valuable  and  instructive  expositions  of  this  prin- 
ciple.i 

§  151.  Construction  of  authority  to  mortgage.— The  power 

given  to  a  railroad  company  in  its  charter,  or  by  gen- 
eral law,  to  mortgage  its  "  entire  road,  fixtures  and 
equipments  with  all  the  appurtenances,  income  and  re- 
sources thereof "  includes  the  right  to  mortgage  the 
franchise  of  the  corporation  to  maintain  the  road  and 
receive  compensation  for  the  transportation  of  persons 
and  property  and  of  property  connected  with  the  op- 
eration at  the  time  of  the  execution  of  the  mortgage 
or  acquired  by  the  corporation  subsequently,  in  the 
use  of  such  franchise  but  not  the  franchise  of  being  a 
corporation.^ 

^  In  Heryford  v.  Dayis,  102  U.  S.  235,  it  appeared  that  a  manufacturer  of 
cars  had  contracted  to  loan  certain  cars  to  a  railroad  company  for  hire  at  a  stip- 
ulated price,  payable  in  instalments  for  which  the  company  executed  its  notes 
on  the  payment  of  which  the  car-trust  was  to  release  the  company,  and  on  de- 
salt in  the  payment  of  the  notes,  the  car  company  might,  at  its  option,  re-take 
the  cars  and  sell  them,  retaining  for  its  own  use,  all  payments  received  up  to 
that  time,  keeping  the  amount  unpaid  out  of  the  proceeds  and  returning  the 
surplus  if  any,  to  the  railroad  company.    It  was  held  that  the  transaction  was 
not  a  loan  of  the  cars  but  a  hypothecation  to  secure  the  price  of  them.    Justice 
Strong  said: — *'The  form  of  the  instrument  is  of  little  account.    Though  the 
contract  industriously  and  repeatedly  spoke  of  loaning  the  cars  to  the  railroad 
company  for  hire  for  four  months,  and  delivering  them  for  use  for  hire,  it  is 
manifest  that  no  mere  bailment  for  hire  was  intended.     .    .    .    We  can  come 
to  no  other  conclusion  than  that  it  was  the  Intention  of  the  parties,  manifested 
by  the  agreement,  that  the  ownership  of  the  cars  should  pass  at  once  to  the 
railroad  company  in  consideration  of  their  becoming  debtor  for  the  price.    Not- 
withstanding, the  efforts  to  cover  up  the  real  nature  of  the  contract,  its  sub- 
stance was  an  hypothecation  of  the  cars  to  secure  a  debt  due  to  the  vendors  for 
the  price  of  a  sale."    See  also  Cent.  Tr.  Co.  v.  Ohio  C.  R.  R.  Co.,  36  Fed.  Rep. 
520;  Frank  v.  Denver  <fe  R.  G.  R.  R.  Co.,  23  Fed.  Rep.  123;  Boston,  etc..  Trust 
Co.  V.  Bankers  A  E.  Tel.  Co.,  36  Fed.  Rep.  288;  Hervey  v.  Locomotive  Works, 
flS  U.  S.  664;  Fidelity  Ins.  Co.  &  S.  D.  Co.  v.  Shenandoah  Val.  R.  R.  R.  Co.,  86 
Va.  19,  S.  E.  Rep.  759. 
2  Meyer  v.  Johnson,  53  Ala.  237,  325;  infra,  §  548. 
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Legislative  authority  to  mortgage  for  one  purpose 
cannot  be  so  construed  as  to  authorize  a  mortgage  for 
a  different  purpose/  or  a  purpose  foreign  to  that  f<ir 
which  the  corporation  was  formed.^ 

The  acquisition  of  the  franchise  of  being  a  corpo- 
ration is  not  essential  to  the  beneficial  use  and  enjoy- 
ment of  property ,  rights  and  franchises  conveyed .  The 
latter  may  as  well  be  exercised  and  enjoyed  by  a 
natural  person  as  a  corporation.  The  franchise  of  be- 
ing a  corporation  belongs  to  the  members  while  the 
powers  and  privileges  vested  in  and  to  be  exercised 
by  the  legal  entity  called  the  corporation  belong  to  it 
as  such,  and  may  be  transferred  to  another  under  such 
statutory  authority.' 

§  152.   When  right  of  emfaient  domain  does  not  pass.— 

The  right  to  institute  judicial  proceedings  for  the  con- 
denmation  of  land  is  not  a  franchise  but  an  incidental 
means  to  the  enjoyment  of  the  franchises  granted  to  a 


1  Frasier  ▼.  B.  T.  «fc  V.  «fc  G.  R.  Co.,  88  Tenn.  188. 

s  City  of  Chicago  y.  Cameron,  22  iil.  App.  91;  affd.  120  Ul.  447.  For  con- 
struction of  authority  to  issue  mortgage  bonds  on  road  in  course  of  conatrac- 
tion  as  completed  in  ten-mile  sections,  see  D.  &  K.  G.  R.  Co.  v.  U.  S.  Tr.  Co.^ 
41  F.  720.  A  statute  authorizing  a  railroad  company  to  borrow  money  for  con- 
struction purposes  held  to  authoriase  mortgage  of  property  to  be  acquired  in  the^ 
future  to  which  the  mortgage  lien  attaches  as  soon  as  it  is  acquired.  Parker  v. 
N.  O.  B.  A  V.  R.  Co.,  33  F.  688.  Power  to  issues  ito  own  bonds  contained  in 
the  charter  of  a  railroad  company  confers  power  to  guarantee  and  secure  the 
bonds  of  another  comjMUiy  received  by  the  former  in  payment  of  a  debt  and 
transferred  by  it  for  value,    R^^rs  L.  &  M.  Wks.  v.  So.  E.  R.  Ass'n,  34  F.  278. 

The  validity  of  a  mortgage  by  a  corporation  formed  and  existing  in  more  than 
one  state  will  be  determined  according  to  the  law  of  the  state  where  it  is  exe- 
cuted. The  Shenandoah  Valley  R,  R  Co.,  was  first  incorporated  by  the  State 
of  Virginia  and  its  charter  was  afterwards  confirmed  and  simihir  powers  were 
given  it  in  the  states  of  Md.  and  W.  Va.  It  was  held  that  statutes  of  the  latter 
two  states  limiting  the  indebtedness  of  a  corporation  to  the  amount  of  its  capital 
stock  would  not  render  void  bonds  issued  in  excess  thereof,  if  valid  in  Viiginia. 
Atwood  V.  Shenandoah  Val.  R.  Co.,  85  Va.  966;  9  S.  E.  748. 

•  Memphis,  etc.,  R  R.  Co.  v.  Conmirs.,  112  U.  S.  609;  Eldridge  v.  Smith.  34 
Vt.  484;  Joy  v.  Jackson,  etc.,  PI.  R  Co.,  11  Mich.  155;  Bank  of  Mlddlebury  v. 
Edgerton,  30  Vt.  182;  Smith  v.  Gower,  2  Duvall,  Ky.  17. 
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railroad  company.  Being  the  power  of  eminent  do- 
main, it  cannot  be  made  the  subject  of  grant  or  sale.^ 
The  real  transaction  in  cases  of  transfer  and  consolida- 
tion is  nothing  more  nor  less  and  nothing  other  than  a 
snrrender  or  abandonment  of  the  old  charter  and  its 
franchises  by  the  corporators,  and  a  grant  de  novo  to 
the  transferrees  or  purchasers.  The  law  authorizing 
the  transfer  and  prescribing  its  mode  and  effect  is  the 
grant  of  a  new  charter  to  take  effect  upon  the  con- 
dition of  the  surrender  or  abandonment  of  the  old 
charter.' 

§  168.  Discrimination  between  corporations  and  indirid- 
nih. — An  individual  as  well  as  a  corporation,  may  build 
a  railroad,  or  construct  a  line  of  steamers  and  collect 
tolls  thereon,  and  notwithstanding  the  public  character 
of  the  business  may  transfer  his  right  to  another.  But 
a  corporation  exercises  these  public  privileges  by  virtue 
and  authority  of  a  charter  granted  by  the  state,  and 
cannot  convey  them  away  without  legislative  permis- 
sion. 

Different  reasons  have  been  urged  for  the  rule  that 
there  is  a  difference  in  this  respect  between  corpora- 
tions and  individuals.  It  has  been  said  that  the  dele- 
gation to  it  of  the  power  of  eminent  domain  creates 
an  obligation  to  the  state  on  the  part  of  the  corpora- 
tion that  the  property  acquired  under  the  power  shall 
be  held  and  used  solely  for  the  benefit  of  the  public. 
But  all  or  part  of  the  right  of  way  may  be  acquired 
without  resorting  to  the  power  ;  and  purchasers  under 
a  foreclosure  would  seldom  find  it  to  their  interest  to 
devote  the  property  to  a  different  use  than  the  origi- 
nal.' 


^  Coe  Y.  Oolumbiis,  etc.,  B.  R.  Co.,  10  O.  St  372.    Oontra,  Lawrence  v. 
Mortal's  L.  &  T.  R.  &  S.  S.  Co.,  39  La.  Ann.  427;  2  So.  09. 
'*  State  V.  Sherman,  22  O.  St.  411. 
*  The  obligation  arising  from  the  exercise  of  the  power  of  eminent  domain  as. 
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But  a  better  and  the  true  reason  for  the  role  would 
seem  to  be  that  the  benefits  secured  to  the  public  by 
the  terms  of  the  grant,  and  the  exercise  of  the  fran- 
chise of  collecting  fares,  freights  and  tolls  are  in  the 
case  of  a  railroad  or  similar  corporation  considerations 
so  mutually  dependent,  and  such  franchises  assimi- 
late so  nearly  to  the  prerogative  character  of  being  a 
corporation  that  they  are  to  all  practical  intents  and 
purposes  inseparable,^ 

§  154.  Cues  holding  that  no  legislattye  pennission  to  re- 
qufired. — The  view  that  railroads  and  other  corporations 

whose  operations  are  public,  cannot  mortgage  their 
franchises  and  property  employed  in  such  operations 
without  legislative  enabling  acts  is  not  accepted  in  all 
the  states. 

It  has  been  held  in  several  cases  that  the  right  to 
incur  debts  in  the  transaction  of  business  which  is  as 
necessary  to  railroads  as  to  other  corporations  carries 
with  it  the  incidental  right  to  borrow  money  to  con- 
struct the  road  and  for  other  legitimate  uses  and  to 
mortgage  its  property  to  secure  the  same  to  the  same 
extent  as  in  the  case  of  other  private  corporations,  and 
without  any  special  legislation  for  that  purpose.* 


a  reason  for  the  rule  was  thus  stated  by  Hoar,  J.,  in  a  case  before  the  Supreme 
Court  of  Mass. — **  In  the  case  of  a  railroad  company,  created  for  the  express 
and  sole  piurpose  of  constructing,  owning  and  managing  a  railroad ;  authorized 
to  take  land  for  this  public  purpose  under  the  right  of  eminent  domain;  whose 
powers  are  to  be  exercised  by  officers  expressly  designated  by  statute;  having 
public  duties;  the  discharge  of  which  is  the  leading  object  of  its  creation;  re- 
quired to  make  returns  to  the  legislature,  ....  there  are  certainly  great  and, 
in  our  opinion,  insuperable  objections  to  the  doctrines  that  its  franchise  can  be 
alienated,  and  its  powers  and  privileges  conferred  by  its  own  act  upon  another 
person  or  body,  without  authority  other  than  that  derived  from  the  fact  of  its 
own  incorporation.*'    Commonwealth  v.  Smith,  10  Allen,  448,  455. 

1  See  Gardner  v.  London  O.  &  D.  Ry.  Co.  L.  R.,  2  Ch.  App.  201,  212. 

2  Miller  v.  Rutland  &  W.  R  R.  Co.,  36  Vt.  452,  492;  Kelly  v.  Alabama  A  C. 
R.  R.  Co.,  58  Ala.  489;  Savannah  <fe  M.  R.  R.  Co.  v.  Lancaster,  62  Ala.  555; 
Memphis  &  L.  R.  R.  R.  Go.  v.  Dow,  22  Blatchf.  48. 
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Another  argument  upon  which  these  cases  rest,  is 
that  the  change  which  takes  place  in  case  of  a  foreclo- 
sure and  sale  under  a  mortgage  is  no  greater  than  that 
which  is  constantly  taking  place  by  the  sale  and  trans- 
fer of  shares  within  the  corporation  itself,  by  which 
an  entu:ely  new  body  of  members  may,  in  the  course 
of  a  short  time,  be  substituted  for  the  original  corpo- 
Tators  ;  and  that  the  public  interest  is  no  more  endan- 
gered by  a  complete  novation  at  once  than  by  a  gradual 
change.^ 

Again  it  is  urged  that  the  change  which  takes  place 
in  the  active  management  and  legal  control  after  a 
sale  under  foreclosure  or  otherwise  of  the  privileges 
conferred  by  a  railroad  franchise  is  no  more  danger- 
ous to  the  public  interests  than  the  change  of  the 
management  liable  to  be  made  at  any  time  by  the 
election  of  new  oflScers  and  directors  by  the  stock- 
holders.* 

§  155.  The  tendency  of  legislation.— The  decided  ten- 
dency of  legislation  is  to  place  railroad  corporations 
on  the  same  footing  with  other  private  corporations 
with  respect  to  their  private  and  internal  management, 
while  absolutely  directing   and  controlling   all   their 


'  Sbepley  v.  Atlantic  A  S.  L.  R.  R  Co.,  65  Me.  896;  Memphis  &  L.  R.  R.  R. 
Co.  ▼.  Dow,  22  Blatchf.  48. 

«  Shepleyv.  Atlantic  &  S.  L.  R.  R.  Co.,  55  Me.  3»5,  407,  per  Walton,  J.; 
Kennebec  <&  P.  R.  R.Co.  v.  Portland  <fe  K.  R.  R.  Co.,  69  Me.  9,  23.  In  a  case 
before  the  Supreme  Court  of  Vt.,  Barrett,  J.,  considered  that  the  idea  because 
the  franchise  is  conferred  upon  a  particular  body  of  men  constituting  the  cor- 
poration a  special  confidence  in  them  that  they  will  answer  the  trusts  in  behalf 
of  the  public  is  implied  as  altogether  fanciful  and  theoretical.  He  declared  that 
from  the  nature  of  the  case,  there  could  not  be  such  confidence  implied  for  the 
WMon  that  it  lies  with  the  shareholders  of  the  capital  stock  to  say  who  shall 
compose  the  corporation  at  any  given  time.  Miller  v.  Rutland  <&  M.  R.  R.  Co., 
^  Vt.  452,  492.  See  also  Bickford  v.  Grand  June.  Ry.  Co.,  1  Sup.  Ct.  of  Canada 
^W,  788;  citing  Hall  v,  Sullivan  R.  R.  Co.,  21  Law  Rep.  138,  per  Curtis,  J.; 
Wihnington  R.  B.  ▼.  Reid,  18  Wall.  264,  268;  Memphis  &  L.  R.  R.  Co.  v.  Dow, 
22  Blatchf .  48. 
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operations  which  strictly  concern  the  public,  and  to 
provide  by  general  laws  for  the  mortgaging  of  their 
property  and  franchises  subject  to  suitable  restrictions 
when' necessary  to  secure  their  construction  and  com- 
pletion. In  view  of  this  tendency  it  cannot  be  very 
material  which  view  of  the  question  just  considered 
is  correct.  If,  however,  the  right  is  possessed  by  them 
independent  of  statute  then  each  act  of  the  legislature 
granting  the  right  and  prescribing  the  conditions  upon 
which  it  may  be  exercised  must  be  regarded  with  re- 
spect to  such  prescriptions  as  a  limitation  upon,  the 
right.  For  instance,  an  express  authority  given  to 
mortgage  up  to  a  certain  amount  has  the  effect  of  a 
negation  upon  an  implied  authority  to  mortgage  for 
any  greater  amount.^ 

§  156«  What  property  subject  to  mortgage.— Not  only 
the  existing  tangible  property  but  future  assets,  as  book 
debts  accruing  but  not  due,  and  property  to  be  there- 
after acquired,  may  be  mortgaged  as  security  for  indebt- 
edness incurred  in  the  transaction  of  the  corporate 
business,  where  no  rule  of  law  is  infringed  nor  the  rights 
of  third  parties  prejudiced.^    The  rule  of  the  common 


1  Brice's  Ultra  Vires,  2nd  Eng.  Ed.  273.  But  where  authority  has  been  con- 
ferred by  a  statute  or  by  the  charter  of  a  company  to  mortgage  ite  property,  it 
is  the  proper  judge  of  the  condition  of  its  affairs  which  will  necessitate  and 
justify  the  giving  of  a  mortgage,  and  a  creditor  of  the  company  cannot  interfere 
with  the  exercise  of  the  right  unless  he  can  show  that  his  rights  will  be  thereby 
prejudiced.    Reed  v.  Bradley,  17  HI.  321. 

«  Benjamin  v.  Elmira  R.  R.  Co.,  49  Barb.  (N.  Y.)  441;  Bloomer  v,  Uniott 
Coal,  etc.,  Co.  L.  C,  16  Eq.  383;  In  re  Marine  Mansions  Co.  L.  C.  4  Eq.  GOl: 
Parker  v.  N.  O.  B.  R.  R.  Co.,  33  F.  093;  Tex.  W.  R.  Co.  v.  Gentry,  69  Tex. 
625;  8  S.  W.  98;  Willlnk  v.  Andrews,  (Ind.)  16 C.  L.  J.  201;  Pennock  v.  Coe,  23 
How.  117;  Speis  v.  Chicago  A  E.  R.  Co.,  40  F.  34;  holding  that  future  income 
may  be  mortgaged;  Williamson  v.  New  Alb.,  etc.,  R.  R.  Co.,  1  Blss.  198;  Pierce 
V.  Milwaukee,  etc.,  R.  R.  Co.,  24  Wis.  551;  U.  S.  v.  New  Orleans  R  R.  Co.,  1^ 
Wall.  362;  Shaw  v.  BUI,  95  U.  S.  (5  Otto)  15;  Centr.  Trust  Co.,  v.  O.  Centr. 
R.  Co.,  36  F  520;  Meyer  v.  Johnston,  53  Ala.  324;  Butler  v.  Rahm,  49  Md. 
541;  MorrUl  v.  Noyes,  66  Me.  458;  Coe  v.  Brown,  22  Ind.  252;  Stevens  r.  Wat- 
son, 4  Abb.  Ct.  of  App.  Decis.  302;  Phil.,  etc.,  R.  R.  Co.,  v.  Woelpper,  64  Pa» 
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law  that  nothing  can  be  mortgaged  not  in  existence 
and  belonging  to  the  mortgagor  at  the  time  of  making 
the  mortgage  does  not  apply  to  the  future  stock  in 
trade  of  trading  and  manufacturing  corporations.  But 
future  calls  cannot  be  mortgaged.^ 

§  157.  6as  and  other  companies  not  restrieted.— Com- 
panies engaged  in  furnishing  gas,  water  and  other 
necessary  commodities  to  the  inhabitants  of  cities  and 
districts,  are  under  no  such  restrictions  in  the  matter 
of  mortgaging  their  property  and  franchises  as  railroad 
<5ompanies.  The  restriction  upon  the  common  law 
right  of  alienation  of  property  arises  not  from  the  fact 
that  it  subserves  a  public  use  and  is  beneficial  or  that 
the  business  of  the  corporation  is  the  supplying  of  a 
public  necessity,  but  applies  only  when  the  state,  in 
view  of  the  public  purpose  of  a  corporation,  has  con- 
ferred upon  it  special  privileges,  one  of  the  most  im- 
portant of  which  is  the  right  of  eminent  domain.^ 

§  158.  Tme  test  of  the  right  to  mortgage.— In  all  cases 
where  the  alienation  of  franchises  and  property  would 
disable  a  corporation  from  performing  its  public  duties 
and  is  forbidden,  the  same  policy  likewise  forbids  the 
same  being  mortgaged.    The  right  to  sell  includes  the 
right  to  mortgage  and  the  giving  of  a  mortgage  may  in 
the  end,  amount  to  a  sale.     A  manufacturing  company 
may  sell  its  mill  and  buy  another  ;  but  a  railroad  com- 
pany cannot  make  a  new  railroad  at  pleasure,  or  a  canal 
company  a  new  canal  at  pleasure.* 


St  366;  Dunham  v.  Isett,  15  la.  284;  Williamson  y.  N.  J.,  etc.,  R.  R.  Co.,  20 
N.  J.  Eq.  314.     See  Horan  y.  P.  G.  &  St.  L.  R.  Co.,  32  F.  878,  where  the  mort- 
gage was  held  not  to  coyer  after-acquired  property. 
1  Lewis  y.  Glenn,  84  Ta.  047;  6  S.  £.  866;  King  y.  Marshall,  88  Beay.  566. 
'  Jones  on  Corp.  Bonds  and  Mort.,  sec.  6. 

*  Com.  V'  Smith,  10  Allen,  448,  455;  per  Justice  Hoar.  See  East  Boston 
Fieigfat  B.  R.  Co.  y.  Eastern,  R.  R.  Co.,  18  Id.  422;  Richardson  y.  Sibley,  11 
Id.  65. 
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■ 

A  railroad  company  cannot  convey,^  or  lease  its  track 
and  right  of  way  or  other  property  which  is  essential 
to  the  fulfilment  of  the  duties  imposed  upon  it  by  the 
charter.^  But  back  debts  already  made  whether  due 
or  not,  may  be  mortgaged  where  the  corporation  has 
general  authority  to  borrow,  or  where  the  funds  to  be 
obtained  by  the  assignment  are  necessary  to  the  sue  - 
cessful  continuance  of  its  business.^ 

§  159.  Statutes  authorizing  mortgages  of  railroad  prop- 
erty. —  Most  of  the  American  states  have  provided 
general  laws  authorizing  railroad  companies  to  mort- 
gage their  property,  and  such  franchises  as  can  be 
mortgaged.  The  other  kinds  of  corporations  which 
require  legislation  to  legalize  the  conveyance  of  their 
property,  and  other  franchises  than  that  of  being  a  cor- 
poration, which  none  can  convey  are  not  numerous. 
Canal  companies  may  be  mentioned  as  the  most  im- 
portant ;  and  few,  if  any,  of  these  are  located  where 
special  legislation  is  disallowed.  It  is  fortunate,  in 
view  of  the  general  and  interstate  importance  of  the 
subject  that  there  is  considerable  uniformity  of  the 
statutes  of  the  different  states. 


1  Penn.  Co.  t.  St  Louis  AT.H.  R.  B.  Co.,  118  U.  S.  290, 309;  Bichaids  v. 
Merrimac  A  C.  RIt.  R.  R.  Co.,  44  N.  H.  127,  per  Bell,  C.  J. ;  Naglee  ▼.  Alexan- 
dria A  F.  Ry.  Co.,  83  Va.  707;  Golf  C.  A  S.  F.  Ry.  Co.,  y.  Morris,  87  Tex.  692; 
4  S.  W.  166. 

s  Abbott  y.  Johnstown  R.  B.  Co.,  80  N.  Y.  27;  Troy  tft;  B.  R.  R.  Co.  y.  Bos- 
ton H.  T.  A  W.  By.  Co.,  86  N.  Y.  107;  Intemat.  AQ.  N.  B.  B.  Co.  y.  Under- 
wood, 67  Tex.  589;  Marie  y.  GktrrisoD,  13  Abb.  N.  C.  (N.  Y.)  210;  Central  & 
M.  B.  B.  Co.,  y.  Morris,  68  Tex.  49;  Thomas  y.  B.  B.  Co.,  101  IT.  S.  71;  Ore- 
gon By.  Co.,  130  IT.  S.  1. 

*  In  re  Homber  Iron.Wks.  Co.,  16  W.  B.  474,  667;  In^re  Sankey  Brook 
Coal  Co.,  L.  B.  9  Eq.  721;  In  re  Life  Assor.  Ca,  L.  B.  10  £q.  312;  King  v. 
Marshall,  33  Beay.  565.  See  Pnllman  y.  Cinn.  etc. ,  B.B.  Co. ,  5  Biss.  237 ;  Donham 
c.  Isett,  15  Iowa,  284;  State  y.  Northern  Cent  B.  R  Co.,  18  Md.  193;  holding 
that  a  mortgage  may  be  made  of  future  earnings  and  profits;  also  Crewer,  etc., 
Min.  Ca,  y.  Williams,  14  L.  T.  N.  S.  93;  Conrad  y.  Atl.  Ins.  Co.,  1  Pet  389; 
where  mortgages  of  property  for  future  adyances  were  sustained. 
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It  would  be  a  most  desirable  consummation  if  there 
existed  a  complete  agreement  among  all  the  states,  as 
the  matter  is  of  constantly  increasing  interest.  No 
special  notice  can  be  taken  of  the  statutes  of  the  several 
states.  Power  is  given  by  statute  in  most  of  the  states, 
to  those  who  have  become  the  purchasers  of  railroad 
property,  to  organize  themselves  into  corporations  for 
exercising  the  franchises  and  managing  the  property 
so  acquired.^ 

§  160.  Forms  of  corporate  mortgages. — The  most  usual 
method  resorted  to  for  securing  bonds  and  other  evi- 
dences of  indebtedness  issued  by  railroad  companies 
on  their  property  and  franchises  is  the  execution  of  a 
deed  of  trust.^ 

A  trust  deed  is  in  legal  effect  a  mortgage.  The 
legal  estate  is  in  some  states  held  to  be  conveyed  by  it 
to  the  trustee  ;  in  others  not. 

At  any  rate,  by  the  usual  terms  of  the  deed,  it  may  be 
considered  that  for  all  practical  purposes  the  mortgagee 
holds  at  most,  a  mere  naked  legal  title  while  the  bene- 
ficial and  equitable  interest  is  in  the  beneficiaries. 
The  latter,  in  a  deed  of  trust  made  to  secure  bonded  in- 
debtedness, are  constantly  changing  as  the  bonds  for  the 
security  of  which  the  conveyance  is  made  are  gener- 
ally held  by  parties  widely  scattered  and  are  daily 
dealt  with  and  negotiated  in  the  markets  of  the  world. 

The  deed  of  trust  usually  contains  a  power  of  sale, 
but  the  power  is  seldom  resorted  to  upon  default. 
From  the  necessities  of  the  case  the  beneficiaries  being 
widely  separated  and  unable  to  come  to  concert  of 
agreement,  it  is  the  usual  course  for  one  of  the  bond- 


^  In  Buch  re-organization  the  purchasers  held  not  bound  to  conform  to  statu- 
tory provisions  governing  the  increase  of  capital  stock.  Memphis  &  L.  R.  R. 
Co.  V.  Dow,  120  U.  S.  287;  7  S.  Ct.  482. 

*  See  Am.  L.  &  Tr.  Co.  v.  E.  A  W.  R.  Co.,  37  F.  242;  Hollister  v.  Stewart, 
UIN.T.644. 
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holders  to  file  a  bill  in  equity  on  behalf  of  himself  and 
all  others  making  the  corporation  and  the  holders  of 
any  adverse  liens  parties  defendant.  In  such  proceed* 
ing  the  rights  and  equities  of  all  parties  are  easily  ad- 
justed. 

§  161«  What  property  coTered  by  a  railroad  mortgage.— 

In  England,  it  is  not  usual  to  embrace  in  a  mortgage 
given  by  a  railroad  company,  the  actual  property  eo 
nomine^  but  the  railroad  as  a  completed  whole  or  as  it 
is  termed  the  *' undertaking."  This  term  embraces 
the  enterprise  considered  as  an  entirety  apart  from  the 
ingredients  which  constitute  it,  although  it  in  efibct 
embraces  the  latter.  It  comprehends  the  whole  scheme 
and  instrumentalities  by  which  tolls  and  profits  are 
earned.  1 

But  in  this  country,  where  the  danger  that  the 
enterprise  will  not  be  kept  intact  as  a  going  concern  is 
not  considered  so  great,  or  the  consequences  from  a 
failure  in  that  respect  so  deplorable  as  in  England, 
legislative  authority  exists  in  charters  granted  by  con- 
gress and  by  the  states,  and  under  general  laws  in. 
most  of  the  states  as  we  have  seen,  to  encumber  not 
only  future  earnings  but  the  franchises  and  actual 
property.2 

3  Perkins  v.  Pritchard,  3  R.  <fe  Cor.  Cas.  05;  Hart  v.  East.  Un.  By.  Co.,  6  Id. 
818;  7  Exch.  246, 265.  See  also  L.  R.  <fe  F.  T.  S.  K  Co.  y.  Huntington,  7  S.  Ct. 
517;  M.  &  N.  R.  Co.  v.  B.  L.  Wks.,  7  S.  Ct.  lOM.  In  Gardner  v.  London  C.  A 
D.  Ry.  Co.,  L.  R.  2,  Oh.  App.  201,  217,  Lord  Calms  said:—*'  The  undertaking 
is  made  the  subject  of  a  mortgage.  Whatever  may  be  the  liability  to  which  any 
of  the  property  or  effects  connected  with  it  may  be  subjected  through  the  legal 
operation  and  consequences  of  a  judgment  recovered  against  it,  the  undertaking, 
so  far  as  these  contracts  of  mortgage  are  concerned,  is,  in  my  opinion,  made 
over  as  a  thing  complete,  or  to  be  completed,  as  a  '  going  concern  '  with  inter- 
nal and  parliamentary  powers  of  management  not  to  be  interfered  with, — as  a 
fruit-bearing  tree, — ^the  produce  of  which  is  the  fund  dedicated  by  the  contract 
to  secure  and  to  pay  the  debt.  The  living  and  going  concern  thus  created  by 
the  legislature  must  not,  under  a  contract  pledging  it  as  a  security,  be  destroyed 
broken  up  or  annihilated.** 

3  A  mortgage  of  a  road  "with  its  corporate  privileges  and  appurtenances," 
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§  162.  Apportionment  of  earnings  while  property  encum- 
bered.—Where  a  system  of  roads  is  covered  by  gen- 
eral mortgages,  and  some  of  its  branches  by  local  un- 
derlying mortgages,  the  earnings  of  the  system  should, 
as  a  rule,  be  apportioned  among  the  different  divisions, 
for  payment  of  taxes  and  interest  on  underlying  mort- 
gages, upon  a  mileage  basis.^    But  the  ordinary  rules  of 


passes  only  such  property  as  is  dirctly  appurtenant  to  the  road  and  is  indispen- 
sable to  the  enjoyment  of  its  franchises.    State  V.  Glenn,  18  Xev.  84;  Morgan 
y.  Donovan,  58  Ala.  241.    Without  specification,  such  a  mortgage  does  not  cover 
town  lots  adjacent  to  the  road,  unless  as  matter  of  fact,  such  lots  are  essential 
to  the  enjoyment  of  the  corporate  franchises;  Alabama  y.  Montague,  117  U.  S. 
602;  Boston  &  N.  Y.  Air  Line  R.  R.  Co.  v.  Coffin,  50  Conn.  150;  Miss.  Yal. 
Co.  V.  Chicago  St.  L.  <fe  N.  O.  R.  R.  Co.,  58  Miss.  896;  Millard  v.  Bailey  L.  R., 
1  £q.  378;  nor  a  hotel,  Miss.  Val.  Co.  v.  Chicago  St.  L.  &  N.  O.  R.  R.  Co., 
sapra,  unless  the  same  be  used  in  connection  with  the  road  and  for  its  con- 
venience, for  instance,  for  the  accommodation  of  the  patrons  and  employes  of  the 
road.    United  States  Trust  Co.  y.  Wabash  St.  L.  &  P.  Ry.  Co.,  32  Fed.  Rep. 
480.    A  mortgage  of  "  all  the  franchises,  lands  and  appointments  of  the  main 
line  then  owned  by  the  company  or  thereafter  to  be  acquired  *'  does  not  cover  a 
lateral  branch  or  extension  built  subsequently  to  the  execution  of  the  mortgage. 
Alexandria  Jb  F.  Ry.  Co.  v.   Graham,  31  Gratt  (Ya.),  760;  Randolph  v.  N.  J. 
West  Line  R.  R.  Co.,  28  N.  J.  Eq.  49;  Hodder  v.  Ky.  &  G.  E.  Ry.  Co.,  7  Fed. 
Rep.  798.    A  mortgage  of  the  main  line  of  a  railroad  and  its  appurtenances 
located  in  a  certain  state,  does  not  cover  real  estate,  depot  buildings  and  track- 
ways situated  in  another  state,  though  the  same  be  important  and  valuable  as 
adjuncts  and  appurtenances  ef  enjoyment  of  the  principal  enterprise.    Buck  y. 
Memphis  &  L.  R.  R.  R.  Co.,  4  Cent.  L.  J.  4-30.    But  a  mortgage  which  expressly 
covers  a  line  of  railroad  constructed  or  to  be  constructed  between  the  named  ter- 
minii  together  with  all  the  stations,  depot  grounds,  engine  houses,  etc.,  appertain- 
ing to  the  line  of  railroad,  creates  a  lien  on  its  terminal  facilities  in  the  cities 
(.onstitutingits  terminii.    Centr.  Tr.  Co.  v.  Kneeland,  11  S.  Ct.  357.    A  mortgage 
of  all  the  property  used,  or  to  be  used  in  the  construction  and  management  of  its 
road  was  held  not  to  pass  property  which  the  company  was  not  authorized  by  its 
cliarter  to  acquire;  as  where  the  property  had  been  acquired  from  an  opposition 
.leamship  line  and  withdrawn  from  business  in  order  to  prevent  competition,  the 
property  never  having  been  used  nor  intended  for  use  by  the  company  in  con- 
nection with  its  rallrohd  or  as  appiu*tenant  thereto.    Morgan  v.  Donovan,  53  Ala. 
241.    It  would  have  been  otherwise  if  the  mortgage  had  contained  an  apt  de- 
scription of  the  property  so  acquired  and  held  and  an  intention  to  include  it  had 
been  made  apparent.    The  doctrine  of  ultra  vires  has  no  application  in  favor  of 
or  against  either  party  to  the  mortgage.     Infra,  §         But  subsequent  change 
of  the  route  from  that  in  contemplation  at  the  time  a  mortgage  is  given  on 
the  franchise  of  a  railroad  company,  and  all  the  property  to  be  acquired  will  not 
prevent  the  Hen  of  the  mortgage  attaching  to  the  road  as  built  and  all  iter  fran- 
chises  and  appurtenances.    El  well  y.  Grand  St.  A  K.  R.  R.  Co.,  67  Barb.  88. 
^  Cent.  Tr.  Co.  v.  W.  St.  L.  &  P.  R.  Co..  30 F.  832. 

12 
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business  should  be  observed  and  a  larger  proportion 
of  the  earnings  may  properly  be  expended  upon  one 
division  than  upon  others,  in  case  it  is  necessary  to 
the  general  prosperity  of  the  system  as  a  whole. 

The  income  should  be  devoted  to  operating  expenses 
with  necessary  preference  to  payment  of  interest  on 
bonded  indebtedness.^  But  where  no  prior  diversion 
of  the  earnings  from  operating  expenses  to  interest,  is 
shown  the  operating  expenses  are  not  entitled  to  pay- 
ment out  of  the  proceeds  of  a  foreclosure,  sale.^ 

§   163.   How   far    gOTerned  by  Intention  of  parties*— 

The  intentions  of  the  parties  are  always  important  in 
determining  whether  collateral  or  subsequent  struct- 
ures and  improvements  should  be  subjected  to  the  lien 
of  a  mortgage.  No  departure  from  the  original  plan, 
however  wide,  should  be  allowed  to  deprive  a  mort- 
gagee of  security  for  his  advances  made  on  the  faith 
of  the  original  enterprise,  if  a  construction  extending 
it  to  collateral  structures  would  do  no  violence  to  the 
expressed  intention  of  the  parties.  On  the  other  hand, 
if  the  mortgagee  has  obtained  substantially  the  security 
bargained  for  in  the  instrument,  he  will  not  be  allowed 


1  Farmer's  L.  ^k  T.  Co.  y.  V.  &  M.  R.  Co.,  83  F.  778. 

>  St.  L.  A.  &  T.  H.  R.  Co.  V.  0.  C.  C.  &  I.  R.  Co.,  125  U.  S.  658;  8  S.  Ct. 
1011,  holding  also  that  this  rule  applies  to  a  claim  for  rent  due  for  a  leased 
line.  See  Barry  v.  M.  E.  &  T.  Ry.  Co.,  36  F.  228;  Dow  y.  M.  A  L.  R.  R. 
Co.,  124  U.  S.  652;  8  S.  Ct.  673;  Sage  y.  Same,  Id.  887.  Where  a  general 
mortgage  has  been  gWen  on  the  corpus  of  a  railroad  company's  possessions, 
the  utmost  right  that  Income  bondholders  are  entitled  to  after  foreclosure 
and  sale  under  the  former  and  failure  to  realize  enough  to  pay  the  amount 
found  due  is  the  right  to  redeem  from  the  sale  already  had,  and  on  failure 
to  do  so  within  the  time  limited  in  the  decree  therein  right  will  be  foreyer 
barred.  Simmons  y.  Taylor,  38  F.  682. .  See  Penn.  R.  Co.  y.  Alleghany 
C.  &  I.  R.  Co.,  42  F.  82.  Under  the  proylslons  of  Stat.  20,  at  large,  U.  S.  (the 
Turman  Act),  it  was  held  that  expenses  for  Improyement  of  the  road, 
buildings  and  equipments  whereby  the  capital  stock  was  Increased  In  yalue 
were  not  to  be  deducted  from  gross  earnings  of  the  Pacific  Railroads.  U.  S. 
V.  Centr,  Pac.  R.  Co.,  11  S.  Ct.  285. 
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to  avail  himself  of  the  result  of  an  independent  under- 
taking which  could  by  no  possibility  have  been  in  con- 
templation of  either  party  at  the  time  the  mortgage 
was  made.  Nor  should  the  terms  of  a  mortgage  ever 
be  extended  by  construction,  so  as  to  affect  property 
rights  of  third  parties.^ 

§  164.  Repairs  and  additions  and  nnealled-for  subserip- 
tioiis  must  be  speeially  mentioned. — ^Canal  and  ferry  boats 
owned  by  a  railroad  company  and  used  to  connect  sep- 
arate portions  of  its  track,  do  not  constitute  portions 
of  the  track,  so  as  to  pass  under  a  mortgage  of  the  rail- 
road proper  with  its  rolling  stock.  They  would  be 
included,  however,  in  a  mortgage  containing  a  general 
description  of  other  property  in  addition  to  that  of  the 
railroad  proper. 

Boats  owned  and  used  by  a  company  in  connection 
with  its  road  beyond  a  terminus  of  the  road  were  held 
not  to  pass  without  more  specific  description  than  '^  all 
other  personal  property  whatsoever,  in  any  way  be* 
longing  or  appertaining  to  the  said  road."> 

Claims  for  unpaid  subscriptions  are  not  debts  until 
a  call  has  been  made  for  payment,  and  consequently 
would  not  pass  by  a  mortgage  of  any  "  and  all  the 
property  "  of  a  company  without  special  mention.  Nor 
would  mere  equitable  rights  be  included  in  such  gen- 
eral description.  They  may  be  made  the  subject  of  a 
mortgage,  but  should  be  described  both  in  the  deed 


1  In  Mitchell  v.  Amador  Canal  Co.,  75  Cal.  464 ;  17  P.  264,  the  mortgage  de- 
scribed a  water  ditch  as  lying  between  terminii  and  it  was  held  not  to  pass  a 
new  and  independent  ditch  subsequently  constructed  along  a  dilferent  course 
by  a  purchaser  from  the  mortgagor  of  the  mortgaged  property  pendente  lUe 
although  the  subsequent  improvement  was  to  be  used  in  place  of  the  mort- 
gaged ditch  but  not  as  an  appurtenant  of,  nor  as  an  improvement  on  the 
original.  See  also  WiUink  v.  Morris,  etc.,  Canal  Co.,  3  Green  Ch.  (N.J.)i  ^"^  > 
Herman  v.  Deming,  44  Conn.  125. 

*  Parrish  v.  Wheeler,  22  N.  Y.  494. 
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and  advertisement  of  the  sale  under  it.  Withoat  such 
a  description  in  the  notice  of  such  sale  as  is  calculated 
to  impart  to  purchasers  a  definite  idea  of  what  they 
are  buying,  no  title  is  conveyed. ^ 

§  165.  Mortgages  of  tolls  and  income.-It  is  now  well 
settled  that  the  right  to  receive  and  apply  the  income 
from  the  exercise  of  the  franchises  and  use  of  the 
property  follows  the  possession.  The  right  to  collect 
tolls  and  freights  is  the  most  valuable  of  all  the  property 
rights  of  common  carriers  and  the  production  of  an  in- 
come is  the  most  important,  if  not  the  sole,  end  and  aim. 
They  are  susceptible  of  being  conveyed  away  for  a 
specified  period,  but  cannot  be  permanently  separated 
from  the  possession  and  use  of  the  property  out  of 
which  they  arise. 

Where,  however,  the  mortgagee  is  given  possession 
in  the  first  instance,  the  income  and  tolls  may  be  sub- 
jected to  his  lien  ;  but  without  such  provision,  express 
or  implied,  the  mortgagor  remains  in  possession  and  is 
not  bound  to  account  for  them,  though  they  may  be 
specified  as  a  part  of  the  property  upon  which  the 
mortgage  lien  is  created.^ 


1  MUwaukee  &  M.  By.  Co.  v.  M.  &,  N.  R.  R.  Co.,  20  Wis.  174. 

>  In  a  case  before  the  Supreme  Court  of  the  United  States,  Justice  Swajne 
in  delivering  the  opinion  said: — ** Possession  draws  after  it  the  right  to 
receive  and  apply  the  income.  Without  this,  the  road  could  not  be 
operated,  and  no  profit  could  be  made.  Mere  possession  would  be  useless 
to  all  concerned.  The  right  to  apply  enough  of  the  income  to  operate  the 
road  will  not  be  questioned.  The  amount  to  be  so  applied  was  within  the 
discretion  of  the  company.  The  same  discretion  extended  to  the  surplus. 
It  was  for  the  company  to  decide  what  should  be  done  with  it.'*  Gilman  v. 
111.  &  M.  Tel.  Co.  1  McCrary,  170;  8.  C.  91  U.  8.  603,  617.  See  also  GUbert 
V.  Washington  City  A  G.  S.  B.  B.  Co.,  33Gratt.  (Va),  646,  649;  Prayser v. 
Richmond  A  A.  B.  B.  Co.,  81  Va.  388;  Lehman  v.  Tallahassee  Mfg.  Co.,  64 
Ala.  567 ;  In  re  Life  Ass'n,  96  Mo.  632 ;  Preedman's  Sav.  Co.  v.  Shepherd,  1«7 
U.  S.  494.  The  same  conclusion  was  reached  in  a  subsequent  case  to  the 
same  court  where  a  bridge  ^company  had  mortgaged  the  rents,  issues  and 
profits  of  its  bridge  as  far  as  the  same  should  not  be  required  to  pay  the 
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§  166.  Not  subject  to  attachment  after  being  net  apart.— 

But  it  is  held  that  if  a  portion  of  the  income  or  pro- 
ceeds of  business  has  been  set  apart  by  a  company  for 
the  payment  of  interest  on  its  bonds  or  as  a  sinking 
fund  for  their  redemption  under  an  agreement  with 
the  mortgagees  to  that  effect,  the  same  is  not  subject 
to  attachment  by  a  creditor  of  the  company.^  The 
fund  so  set  apart  is  no  longer  income  which  is  uncer- 
tain and  contingent  upon  successful  and  economical 
management,  but  specific  property  to  which  the  right 
of  the  mortgagee  at  once  attaches  under  the  agree- 
ment.* 

In  the  absence,  however,  of  such  agreement  and 
sequestration,  the  mortgagee  out  of  possession  has  no 
lien  which  is  capable  of  enforcement  upon  the  moneys 
in  the  hands  of  the  company.  And  previous  to  fore- 
closure or  possession  taken  by  the  trustee  the  earnings 
of  a  railroad  company  are  liable  to  garnishment^ 
although  included  in  the  mortgage,  where  this  provides 
that  until  default  the  company  may  remain  in  the  pos- 
session and  use  of  the  road  and  reserve  the  rents  and 
profits  arising  from  it.^ 


§  167.  Contracts  based  upon  immoral  consideration.— Con- 
tracts void  for  immorality  because  prejudicial  to  public 
interests  and  against  public  policy  cannot  properly  be 


neceasary  expenses  of  keeping  it  in  repair  and  operating  it.  Am.  Bridge 
Co.  V.  Heidelbaoh,  94  U.  8.  798.  See  also  Day  v.  Ogdensburg & L.  0.  B.  Co., 
107  N.  Y.  129;  13  N.  E.  765;  C.  &  I.  B.  Co.  v.  Pyne,  30  P.  86,  holding  that 
where  bonds  had  30  years  to  run  the  company  had  no  right  to  redeem  the 
bonds  therefor,  before  maturity  by  accumulating  a  sum  from  net  earnings 
set  aside  for  that  purpose. 

1  Galena  A  Chicago  Un.  B.  B.  Co.  v.  Menzies,  26  III.  121. 
«Id. 

•  Bath  V.  Miller,  61  Me.  341 ;  63  Me.  308 ;  Smith  v.  East  B.  B.  Co.,  124 
Maes.  164;  Noyes  v.  Blch,  52  Me.  115,  overruling  Woodman  v.  York&  Cum- 
^wland  B.  B.  Co.,  46  Me.  207;  De  Graff  v.  Thompson,  24  Minn.  462;  Miss. 
▼•L  4  W.  By.  Co.  v.  U.  S.  Express  Co.,  81  111.  534. 


182  POWER  TO  CONTRACT.  §  167 

said  to  be  ultra  vires  except  as  that  term  may  be  ap- 
plied to  all  persons  natural  as  well  as  artificial.  But 
as  the  term  has  been  frequently  used  in  connection 
with  contracts  of  that  character  entered  into  by  corpo- 
rations it  is  necessary  to  give  it  brief  attention.  A 
fair  illustration  of  this  class  of  contracts  are  those  made 
with  the  object  of  inducing  or  influencing  legislation.^ 
The  principle  of  the  decisions  on  this  class  of  contracts 
has  no  respect  to  equities  between  the  parties  but  is 
controlled  solely  by  public  considerations  connected 
with  the  tendency  of  the  contract.  Nor  will  courts 
disturb  or  be  influenced  by  the  relative  conditions  and 
situations  of  the  parties  where  they  are  in  pari  delicto ; 
but  will  give  full  operation  to  the  maxim  in  pari  delicto 
melior  est  conditio  possidentis.  But  the  general  rule  in 
regard  to  contracts  which  are  not  immoral,  or  where 
there  are  no  other  reasons  of  public  policy  why  courts 
should  refuse  to  grant  relief,  but  are  simply  illegal  and 
unenforceable  on  account  of  some  statutory  or  common 
law  prohibition,  is  that  either  party  to  them  who  has 


I  In  Marshall  v.  Bait.  &  O.  R.  R.  Co.,  16  How.  314,  plaintiff  sued  to  re- 
cover the  sum  of  fifty  thousand  dollars  alleged  to  be  due  him  by  defendant 
under  special  contract  for  his  services  in  obtaining  a  law  from  the  legisla- 
ture of  Va.  granting  to  the  company  a  right  of  way  through  Va.  to  the 
Ohio  River.  In  delivering  the  opinion  of  the  court  in  favor  of  the  defendant, 
Justice  Greer  said : — "  It  is  an  undoubted  principle  of  the  common  law  that 
it  will  not  lend  its  aid  to  enforce  a  contract  to  do  an  act  that  is  illegal ;  or 
which  is  inconsistent  with  sound  morals,  or  public  policy ;  or  which  tends 
to  corrupt  or  contaminate  by  improper  influences,  the  integrity  of  our  social 
institutions.  ♦  *  ♦  ♦  public  policy  and  sound  morality  do  therefore, 
imperatively  require  that  courts  should  put  the  stamp  of  their  disapproba- 
tion on  every  act  and  pronounce  void  every  contract,  the  ultimate  or  prob- 
able tendency  of  which  would  be  to  sully  the  purity  or  mislead  the  judg- 
ments of  those  to  whom  the  high  trust  of  legislation  is  confided."  See 
Powers  V.  Skinner,  34  Vt.  217 ;  Clippinger  v.  Hepbaugh,  6  W.  4;  S.  (Pa.), 
815;  Wood  v.  McOann,  6  Dana,  (Ky.),  366;  Harris  v.  Roofw.  Extrs.  10 
Barb.  489;  Rose  v.  Traux,  21  Id.  361 ;  Bryan  v.  Reynolds,  6  Wis.  200;  MUla 
V.  Mills,  40  N.  Y.  543 ;  Fuller  v.  Dame,  18  Pick.  479 ;  Frost  v.  Belmont,  6 
Allen,  153. 
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received  anything  from  the  other  party  and  has  failed 
to  perform  the  agreement  on  his  part  must  account  to 
the  other  for  what  has  been  so  received.  And  the 
courts  will  always  compel  the  guilty  party  to  account 
for  whatever  he  has  received  under  a  prohibited  and 
void  agreement  where  the  other  party  is  innocent  of 
any  wrong. 

These  principles  have  been  repeatedly  applied  in  ac- 
tions growing  out  of  contracts  entered  into  by  corpo- 
rations. Though  illegal  and  unenforceable  as  con- 
tracts, a  recovery  of  the  consideration  received  has 
generally  been  allowed  where  higher  public  considera- 
tions than  the  immediate  equities  between  the  parties 
were  not  involved.^ 

§  168.  Corporation  eannot  purchase  shares  in  itself.— A 

purchase  of  shares  in  itself  by  a  corporation  would  be 
uUra  vires  wherever  and  whenever  the  effect  would  be 
to  diminish  its  capital  and  lessen  the  security  of  cred- 
itors.^ Where  the  business  yields  a  profit  it  would 
undoubtedly  be  beneficial  to  the  remaining  sharehold- 
ers by  increasing  the  relative  amount  of  their  inter- 
est ;  but  if  it  were  established  law  that  this  might  be 
done,  it  would  furnish  a  means  by  which  a  corporation 
could  distribute  its  entire  capital  and  leave  its  credi- 
tors wholly  unsecured.  There  is  no  more  reason  how- 
ever, why  a  corporation  should  not  purchase  shares  in 
itself  out  of  profits  than  the  shares  of  any  other  com- 


1  Case  of  the  Reciprocity  Bank,  22  N.  Y.  9, 17 ;  Tracy  y.  Talmage,  14  K.  Y. 
162,  191 ;  Oneida  Bank  v.  Ontario  B*k,  21  N.  Y.  490, 496 ;  Curtis  v.  Leavitt,  15 
N.  Y.  14,  15,  95 ;  White  v.  Franklin  B*k,  22  Pick.  181 ;  Epis.  Soc.  v.  Epis.  Oh., 
1  Pick,  373 ;  Whitney  v.  Peay,  24  Ark.  22 ;  Phil.  Loan  Co.  v.  Towner,  13 
Conn.  249 ;  Foulke  v.  San  Diego  <fc  B.  B.  Co.,  51  Gal.  365 ;  Farmers'  Loan  k 
Trust  Co.  V.  St.  Joseph,  etc.,  B.  B.  Co.,  1  McOrary,  247 ;  Vanatta  v.  State  B'k, 
9  O.  St.  27;  United  States  Express  Co.  v.  Lucas,  36  Ind.  361 ;  See  In  re  Cork, 
etc.,  By.  Co.  L.  R.,  4  Ch.  748. 

s  Clapp  V.  Peterson,  104  111.  26. 
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pany  if  its  charter  authorizes  it,  provided  by  so  doing, 
its  capital  be  not  diminished.^ 

But  the  irresistible  weight  of  authority  supports  the- 
rule  that  where  the  capital  or  assets  would  be  reduced 
by  so  doing  the  corporation  cannot  become  the  pur- 
chaser of  shares  in  itself .' 

It  is  sometimes  said  that  shares  have  a  market  value 
and  under  the  power  to  buy  and  sell  personal  property 
there  can  no  more  be  an  injury  done  to  the  stockhold- 
ers and  creditors,  by  allowing  the  corporation  to  deal 
in  its  own  shares  than  in  those  of  other  corporations. 
But  a  departure  from  the  general  rule  of  prohibition 
against  the  exercise  of  such  a  power,  besides  placing 
the  fund  provided  for  the  security  of  profits  to  the 
shareholders  and  the  debts  of  creditors  at  the  mercy 
of  the  agents,  would,  in  every  case  of  purchase  and 
re-sale  directly  diminish  the  capital  to  the  extent  of 
all  sums  due  on  the  shares,  or  if  fully  paid  up  would 
reduce  the  number  of  persons  answerable  for  losses 
and  increase  the  consequent  burdens  upon  the  remain- 
ing shareholders.^ 

This  object  is  sometimes  accomplished  by  purchas- 
ing and  holding  shares  in  the  name  of  a  trustee  wha 
thereby  becomes  the  legal  owner  and  responsible  for 
calls,  while  the  corporation  retains  the  beneficial  inter- 


1  First  Nat.  B'k  v.  Salem  F.  M.  Co.,  39  F.  88;  Rollins  v.  Shaver  W.,  etc., 
Co.,  80  la.  380;  46  N.  W.  1037. 

3  Currier  v.  Lebanon  Slate  Co.,  56  N.  H.  262;  Coppln  v.  Gremlers,  38 
O.  St.  275 ;  Eoeles  v.  Cochran,  22  Eans.  405 ;  State  v.  Oberlin  Bldg.  Ass'n, 
35  O.  St.  258 ;  German  Sav.  B*k  v.  WuTfekuhler,  19  Kans,  60 ;  Johnson  v. 
Bush,  3  Barb.  Oh.  207;  Be  Marseilles  Extension  By.  Co.  L.  B.,  7  Oh.  161; 
Gill  V.  Bates,  72  Mo.  424;  Zuluetta*s  Claim  L.  B.,  5  Ch.  444;  Barton  v.  Port 
Jackson,  etc.,  Co.,  17  Barb.  397. 

'  This  is  a  salutary  rule  against  allowing  directors  to  diminish  the  capi- 
tal by  purchase  of  shares  or  otherwise,  and  the  necessity  of  enforcing  it  as 
a  safeguard  not  only  to  the  beneficiaries  of  the  corporate  fund  but  of  the^ 
public  was  ably  demonstrated  by  the  justice  delivering  the  opinion  in  Percy 
v.  Millaudin,  3  La.  270,  585;  O.  S.  2  La.  (N.  S.)  364,  375. 
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est.  But,  in  case  of  an  outright  purchase  by  a  com- 
pany with  its  capital,  the  funds  so  used  would  be 
chargeable  with  a  trust  in  favor  of  the  creditors  in  case 
of  insolvency,  the  same  as  other  capital  withdrawn. 

§  169.  Cases  holding  a  eontrary  view*— The  cases  sup- 
porting a  contrary  doctrine  proceed  upon  the  theory  that 
after  a  purchase  the  stock  is  substituted  as  assets  in 
the  place  of  the  price  paid  for  them,  and  hence  there 
is  no  actual  reduction  of  capital  or  assets.  But  a  con- 
sideration of  the  real  nature  of  a  stock  subscription 
and  of  the  resulting  rights  and  obligations,  and  a  com- 
prehension of  the  character  and  consequences  of  a  pur- 
chase by  a  corporation  of  shares  in  itself  discloses  the 
error  of  this  view.  If  the  corporation  may  purchase 
for  a  fair  price,  it  may  purchase  for  a  nominal  price  ; 
and  if  it  may  purchase  the  shares  of  a  part,  it  may 
those  of  all  the  shareholders  ;  and  thus  by  an  easy 
process  canse  the  entire  capital  to  disappear,  leaving 
neither  assets  nor  shareholders  to  answer  the  claims  of 
creditors.^ 

§  170.  Exceptions  to  the  rule.— A  corporation  may,  un- 
der some  circumstances,  purchase  its  own  shares  where 


1  The  principal  cases  in  -which  it  has  been  held  that  purchases  and  can 
cellations  could  be  made  by  corporations  are :  Chetlaln  v.  Bepublic  L.  Ins. 
Co.,  86  lU.  220;  City  B'k  v.  Bruce,  17  N.  Y.  607;  Chicago,  etc.  B.  R.  Co.,  v. 
MarBeiUes,  84  111.  643 ;  Iowa  Lumber  Co.  v.  Foster,  49  la.  25.  In  a  late 
case,  First  Nat.  B*k  v.  Salem  Flouring  Mill  Co.,  39  Fed.  Bep.  86,  96  (1889), 
Deady,  U.  S.  Cir.  J.  Diet.  Or.,  said : — "  The  rule  appears  to  be  well  settled 
that  a  corporation  may,  unless  prohibited  by  statute,  purchase  its  own  stock 
or  take  it  in  pledge  or  mortgage;  "  citing  Bank  v.  Bmce,  supra;  Taylor  v. 
Exporting  Co.,  6  Ohio,  176;  In  re  Ins  Co.,  3  Biss.  462;  Bank  v.  Transporta- 
tion  Co.,  18  Vt.  138;  Dupee  v.  Water-power  Co.,  114  Mass.  37;  Clapp  v. 
Peterson,  104  HI.  26.  In  the  last  case  cited,  the  assertion  of  the  rule  was 
with  the  qualification  '*  that  such  act  is  had  in  entire  good  faith,  is  an  ex» 
change  of  equal  value  and  is  free  from  all  fraud  actual  or  constructive ;  thus 
implying  that  the  corporation  is  neither  Insolvent  nor  in  process  of  dissolu* 
tion.'» 
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the  transaction  is  conducted  in  good  faith,  and  clearly 
subserves  the  best  interests  of  the  remaining  share- 
holders. For  instance,  where  there  is  a  bona  fide  dispute 
concerning  the  liability  as  a  shareholder  of  a  person 
to  whom  shares  have  been  issued,  to  save  the  expense 
of  litigation,  they  may  be  accepted  and  cancelled  as 
part  of  the  terms  of  settlement.^ 

Shares  may  on  the  same  principle  be  accepted  by 
the  directors  on  behalf  of  the  corporation  as  a  gift  or 
bequests 

It  is  easily  seen  that  these  cases  are  rather  within 
the  principle  of  the  rule  than  exceptions  to  it.  By 
allowing  such  transactions  to  stand,  the  assets  are  in- 
creased rather  than  diminished,  and  there  is  not  an 
actual  diminution  of  capital. 

The  purchase  of  stock  in  corporations  by  themselves 
is  in  some  states  permitted,  and  in  others  pro- 
hibited by  statute.  Permission  given  to  a  private 
corporation  to  buy  stock  in  others,  however  extensive 
the  authority,  does  not  render  it  in  any  sense  a  public 
corporation.^  In  most  states,  however,  corporations 
are  allowed  to  purchase  and  hold,  subject  to  the  con- 
trol and  disposal  of  the  remaining  shareholders,  shares 
sold  for  delinquent  assessments,  where  there  are  no 
bids  by  other  parties  of  the  amount  due. 

§  171.  Farther  considered. — Where  it  is  doubtful 
whether  a  transfer  by  a  stockholder  to  the  corporation 


1  Lord  Belhaven's  Case,  3  De  G.  J.  &  S.  41 ;  New  Albany  y.  Burke,  11  Wall. 
96 ;  State  v  Oberlln  Bldg.  Ass'n,  35  O.  St.  258. 

3  Bivanna  Nav.  Co.  v.  DawBon^,  3  Gratt.  19.  It  has  been  frequently  held 
that  a  corporation  may  accept  its  shares  at  par  or  at  an  agreed  price  In 
satisfaction  of  debts  due  it,  which  cannot  be  otherwise  collected  and  would 
be  lost  to  it.  Wiliiams  v.  Savage  Mfg.  Co.,  3  Md.  Oh.  418 ;  Cooper  v.  Freder- 
ick, 9  Ala.  738 ;  State  B'k  v.  Fox,  3  Blatchf .  431 ;  Taylor  v.  Miami  Expr. 
•Co.,  6  Ohio,  177. 

»  Wolfe  V.  Underwood  (Ala.),  8  So.  774. 
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is  a  cancellation  or  a  sale,  the  courts  incline  to  con- 
strue it  to  be  a  sale,  as  in  that  case  the  stock  is  not 
merged  or  extinguished  and  the  stockholder  f^2inay  be 
held  liable  thereon  to  creditors  on  winding  up.^  Pro- 
hibitory 8  tastes  have  been  passed  on  the  subject  in 
several  states  and  by  Congress  with  respect  to  corpo- 
rations created  under  the  national  banking  act. 
Though  these  may  be  considered  merely  as  legislative 
declarations  of  the  common  law,  yet  they  have  the 
beneficial  effect  of  removing  any  uncertainty  occasioned 
by  the  conflict  of  judicial  dictaJ^ 

The  national  banks  may  take  stock  in  payment  of 
debts,  but  must  re-sell  within  six  months  ;  and  they 
may  sell  on  credit  retaining  the  stock  as  collateral.^ 

In  case  of  violation  of  this  provision  the  debtor  can- 
not take  advantage  of  it  as  a  defense.^  Stock  so  taken 
is  not  merged,  nor  is  the  capital  stock  thereby  re- 


1  HailB'  Case,  L.  B.,  60 h.  707 ;  Teasdale's  Case,  L.  B.,  9  Oh.  64;  Thomas* 
Case  li.  B.,  13  £q.  437. 

'  Nat.  Banks  are  prohibited  from  dealing  in  stock  by  B.  S.  Sec.  6201. 
See  Bank  v.  Lanier,  11  Wall.  369.  But  if  a  stockholder  sells  to  one  who 
purchases  for  the  bank,  he  is  no  further  liable  thereon  if  at  the  time  of  the 
^ale  he  had  no  knowledge  or  notice  that  the  purchase  was  being  made  for 
the  bank.  Johnson  v.  Lafiin,  103  U.  S.  800.  But  in  such  case  the  person  so 
purchasing  becomes  personally  liable  as  a  stockholder.  Bundy  v.  Jackson, 
24  F.  628. 

By  New  York  1  B.  S.  Oh.  18,  Tit.  2,  Art.  1,  Sec.  1  (7th  Ed.),  money  corpora- 
tions, and  by  act  of  1860,  Sees.  Laws  Ch.  140,  Sec.  8,  p.  1647,  7th  Ed.  B.  S.,  rail- 
road corporations  are  prohibited  from  dealing  in  either  their  own  or  the 
stock  of  other  corporations.  By  Laws  1881,  Oh.  468,  Sec.  12,  an  exception  is 
made  in  favor  of  certain  railroad  corporations  which  may  provide  otherwise 
in  their  articles  of  incorporation.  For  construction  of  the  N.  Y.  Statutes, 
see  U.  S.  Trust  Co.  v.  U.  8.  Fire  Ins.  Co.,  18  N.  Y.  199, 226 ;  Gillett  v.  Moody, 
3  N.  Y.  479.  487;  Tracy  v.  Talmage,  14  N.  Y.  162;  Barton  v.  Bailroad  Co.. 
17  Barb.  397. 

»  Un.  Nat.  B'k  v.  Hunt,  76  Mo.  439. 

«  Shoemaker  v.  Nat.  Mechanics*  B'k,  31  Md.  396 ;  Stewart  v.  Nat.  Un. 
B'k,  2  Abb.  (U.  S.),  424;  Nat.  Bank  of  Xenia  v.  Stewart,  107  U.  S.  676;  GK)ld 
Mining  Co.  v.  Nat.  B'k,  96  U.  S.  640 ;  O'Hare  v.  Second,  Nat.  B'k,  77  Penn. 
St.  96. 
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duced  ;  ^  and  the  managing  agents  may  at  any  time 
sell  the  same  at  its  market  value  and  need  not  hold  it 
at  its  pir  value  like  an  original  issue  .^ 

§  112.  Dealingsinsharesof  other  eorporatimis.— A  private 

corporation  has  no  implied  authority  to  invest  in  the 
shares  of  another  private  corporation.  If  this  were 
not  so,  it  might,  by  an  easy  process,  transfer  all  its 
resources  to  another  and  not  only  deprive  its  creditors 
of  all  remedy  but  escape  responsibility  for  duties 
which  it  owes  the  state.  Especially  does  the  rule,  as 
well  as  the  reason,  upon  which  it  is  based,  apply  to 
railroad  corporations.^  The  same  view  obtains  in 
England.  Such  a  transaction  is  there  looked  upon  as 
**  an  attempt  to  carry  into  eflfect  without  the  interven- 


1  Vail  y.  Hamilton,  85  N.  Y.  453;  WittiaBLS  v*  Savage  Mfg.  Co.,  3  Hd.  Ch. 
il8,  451 ;  State  B*k  of  Ohio  v.  Fox,  3  Blatohf .  431 ;  State  v.  Smith,  48  Vt. 
266 ;  American  By.  Frog  Go.  y.  Hayen,  101  Mass.  298 ;  Ex  parte  Holmes,  5 
Oow.  226. 

a  State  Bank  of  Ohio  y.  Fox,  3  Blatohf.  431 ;  State  y.  Smith,  48  Vt.  266. 

«  Cent.  B.  B.  Co.  y.  Collins,  40  Ga.  682 ;  Mut.  Say.  B'k  A  Bldg.  Ase'n  v. 
Agency  Co.,  24  Conn.  159;  State  v.  Butler  (Tenn.),  8  S.  W.  Bep.  586;  Be 
Liquidators  of  the  British  Nation  Life  Assur.  Ass'n,  L.  B.,  8  Ch.  Diy.  679; 
Pierson  y.  McCurdy,  33  Hun,  531 ;  Berry  y.  Tates,  24  Barb.  199;  Joint-stock 
Disct.  Co.  V.  Brown,  L.  B.,  8  Eq.  381 ;  Summer  v.  Marcy,  3  W.  A;  M.  105; 
New  Orleans  F.  A  H.  S.  Co.  v.  Ocean  Dry  Dock  Co.,  28  La.  Ann.  173.  •*  If 
one  railroad  company  may,  at  its  option,  buy  the  stock  of  another,  It 
practically  undertakes  a  new  enterprise  not  contemplated  by  Its  charter/ 
Hazlehurst  y.  Sayannah,  etc.,  B.  B.  Co.,  43  Ga.  13,  57.  See  also  Elkins  v. 
Camden,  etc.,  B.  Co.,  36  N.  J.  Eq.  5,  sustaining  at  the  suit  of  a  stockholder 
to  preyent  a  purchase  about  to  be  made  with  a  yiew  to  extinguishing  com- 
petition. Cent.  B.  B.  Co.  y.  Penn.  B.  Co.,  31  N.  J.  Eq.  475;  Pearson  v. 
Concord  B.  B.  Co.,  62  N.  H.  537;  Mackintosh  y.  Flint,  etc.,  B.  B.  Co.,  84 
Fed.  Bep.  582;  Ot.  Western  By.  Co.  y.  Metropol.  By.  Co.,  32  L.  J.(Ch.),33a; 
Millbank  v.  N.  T.,  etc.,  64  How.  Pr.  20;  Woods  y.  Memphis,  etc.,  B.  B.  Co., 
5  By.  A  Corp.  L.  J.  372  (Ala.).  It  does  not  alter  the  case  that  the  purchase 
is  attempted  through  and  in  the  name  of  a  corporation  owning  a  leased  lin» 
of  the  purchasing  company.  Southwestern  B.  Co.  y.  Papot,  67  Ga.  675.  See 
County  Ct.  y.  Bait.,  etc.,  B.  B.  Co.,  35  F.  161,  holding  thatarallroad  company 
may  take  the  stock  and  bonds  of  another  as  collateral  security  for  adyanods^ 
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tion  of  Parliament,  what  cannot  lawfully  be  done  ex- 
<5ept  by  Parliament.'*^  But  a  company  having  power 
to  consolidate  with  another,  may  purchase  its  stock.^ 

The  disability  does  not  extend,  to  the  stockholders. 
One  who  is  the  principal  stockholder  in  one  railroad 
company  may  purchase  a  controlling  interest  in 
another.*  And  frequently,  the  power  to  purchase 
stock  in  other  companies  is  conferred  upon  railroad 
companies  by  statute  or  in  their  charters.* 

The  rule  does  not  extend  beyond  the  reason  of 
public  policy  upon  which  it  is  based.  Hence,  it  is 
held  that  religious  and  charitable  corporations  and 
■corporations  formed  for  literary  purposes  have,  by 
necessary  implication,  for  the  better  preservation  and 
productiveness  of  the  funds  with  which  such  institu- 
tions are  endowed,  the  power  to  invest  such  funds  in 
the  stock  of  other  corporations.^ 

§  178.  Eecelving  stock  as  coUateral  security.— Since   a 

transfer  in  pledge  may,  in  the  end  amount  to  a  sale, 
there  is  at  common  law  the  same  disability  to  take 
stook  as  collateral  security  as  to  purchase  it  out- 
right.^ But  a  relaxation  based  upon  well  established 
usage  exists  in  the  case  of  banking  corporations.     The 


1  Ot.  Northern  B.  Go.  v.  Eastern  Counties  B.  Co.,  21  L.  J.  Ch.  837.  See 
■also  Solomon  y.  Lalng,  12  Beav.  389,  where  it  was  held  immaterial  that  the 
stock  was  purchased  for  the  purpose  of  obtaining  an  injunction ;  Maunsell 
V.  Midland,  etc.,  B.  Co.,  1  H.  &M.  130. 

<  HiU  V.  Nlsblt,  100  Ind.  341. 

«  Havemeyer  v.  Havemeyer,  43  Sup.  Ct.  (N.  Y.),  606,  affd.  86  N.Y.  618 
Matthews  v.  Murohison,  15  Fed.  Bep.  691.  See  White  v.  Syracuse  k  Utica 
B.  B.  Co.,  14  Barb.  559;  Matthews  v.  Murchison,  17  Fed.  Bep.  760 
Zabrlslde  V.  Cleveland,  etc.,  B.  B.  Co.,  23  How.  381;  Byan  y.  Leavenworth 
etc..  By.  Co.,  21  Kan.  365;  Mayor  v.  Bait.  &  O.  B.  B.  Co.,  21  Md.  50 
Atchison,  etc.,  B.  B.  Co.  v.  Fletcher,  35  Kan.  236;  10  Pac.  Bep.  596. 

«  See  Hodges  v.  N.  E.  Screw  Co.,  1  B.  I.  312. 

6  Tracy  y.  Talmage,  14  N.  Y.  162 ;  First  Nat.  B'k  v.  Nat.  Exch.  B'k,  92  U.  S. 
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validity  of  pledges  of  stock  to  banks,  to  secure  con- 
temporaneous loans  has  been  declared  in  numerous 
cases.^ 


122,  128;  Eoyal  Bank  of  India's  Case,  L.  B.,  4  Gh.  252;  Naeeau  B'k  v. 
Jones,  96  N.  Y.  116, 120;  Franklin  Co.  v.  Lewiston  Institution  for  Saving, 
68  Me.  48. 

>  SeeSistare  y.  Best,  88  N.  T.  527;  Boyal  Bank  of  India's  Case  Ii.  B.,  4 
Ch.  252 ;  Shoemaker  y.  Nat,  eto.,  B'k,  1  Hughes,  101 ;  Nat.  Bank  y.  Onee,  99 
V.  S.  628. 
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CHAPTER  IX. 

EXEBOISE  OF  POWEB  THBOUGH  AOSHIS* 

i  174.  The  general  law  of  agency  applicable. 

175.  Limitations  on  authority  of  agents. 

170.  Collective  power  of  members. 

177.  Authority  of  agents  derived  solely  from  powers  of  corporation. 

178.  When  authority  may  be  presumed. 
•  179.  To  indorse  commercial  paper. 

180.  Matters  within  exclusiye  cognizance  of  agents. 

181.  Duty  of  corporation  upon  the  termination  of  agent's  aathori^» 

182.  Conditional  authority  of  directors. 
188.  How  scope  of  authority  determined. 
184.  The  true  measure  of  authority. 

186.  Scope  of  authority  of  directors. 
188.  Where  directors  are  given  controL 

187.  Method  and  power  of  appointment  of  other  agents  by  direeton. 

188.  The  appointment  of  sub-agents. 

189.  Directors  cannot  delegate  si>ecial  powers. 

190.  EzecuUye  and  ministerial  duties  may  be  delegated. 

191.  Nature  of  business  important. 

192.  Construction  of  agents'  authority. 

198.  Incidental  powers  and  duties  of  president. 

194.  Secretary,  treasurer,  superintendent,  etc 

195.  Execution  of  conveyances  under  seal. 

196.  The  place  of  the  agent's  transactions  <"Tw^ftt^rift1. 

197.  Agents  cannot  serve  an  interest  adverse  to  that  of  the  ooiporation. 
196.  Batiflcation  a  waiver  of  remedy. 

199.  Cannot  purchase  corporate  property. 

• 

§  174.  The  general  law  of  agency  applicable.— A  corpo- 
ration being  merely  an  ideal  entity  can  no  more  act 
without  the  intervention  of  agents  than  a  partnership 
without  partners,  or  a  public  office  without  an  officer. 
Even  when  an  act  is  done  by  a  majority  of,  the  mem- 
bers assembled  at  a  corporate  meeting,  their  authority 
depends  upon  an  implied  agency  from  the  dissenting 
minority  and  the  absentees. 
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This  absolute  dependence  gives  the  general  law  of 
tigency  peculiar  importance  when  applied  to  the  deal- 
ings of  corporations.  We  measure  a  corporation's  right 
to  employ  and  act  through  agents  by  the  full  extent  of 
its  powers.  We  answer  the  question,  "What  can  it 
do  through  agents  ?  "  by  asking  ••  What  has  the  corpora- 
tion itself  authority  of  law  to  do  ?  "  To  corporations 
applies  with  great  fitness  the  maxim ' '  qui  facit  per  alium 
facit  per  se. 

§  175.  Limitations  on  authority  of  agents. — A  corpora- 
tion may,  and  usually  does,  confer  most  of  its  power 
upon  a  board  of  managing  agents,  to  be  exercised  by 
them  as  a  body  and  through  various  subordinates 
appointed  by  them.  But  there  is  always  a  reservation 
of  ultimate  authority  or  ju$  disponendi  of  corporate 
power  reserved  in  the  members  at  large  which  most 
be  called  forth  in  the  last  emergency.^  An  illustra- 
tion is  seen  in  the  process  of  voluntary  dissolution  and 
sale  of  the  corporate  property  with  a  view  to  abandon- 
ing the  corporate  enterprise. 

§  176.  Collective  power  of  members.— The  membership, 
<5ollectively  expressing  its  will  through  its  majority,  is 


1  Bocock'8  Extra,  y.  Alleghany  €.<&!.  Co.,  82  Va.  913;  1  S.  E.  325.  See 
Stevenson  v.  Polk,  71  la.  278;  32  N.  W.  340,  where  a  limitation  as  to  instramento 
affecting  real  estate  held  not  applicable  t^  release  of  a  mortgage.  French  Spiral 
Spring  Co.  y.  N.  E.  Car  Trust,  32  F.  44,  holding  that  similar  limitation  upon 
contracts  involving  liability  to  pay  money  does  not  apply  to  acceptance  of  order 
in  liquidation  of  previous  indebtedness.  A  vote  by  a  meeting  of  stockholders  of 
a  corporation  to  purchase  all  the  materials,  tools,  and  personal  property  of 
another  certain  corporation,  giving  in  payment  therefor  a  certain  sum  in  capi- 
tal stock  of  the  first  corporation,  to  be  issued  to  a  designated  person  as  trustee, 
and  to  pay  a  certain  royalty,  authorizing  the  issuance  of  the  stock  to  the  trustee, 
and  providing  that  any  balance  left  after  paying  the  liabilities  of  the  second  cor- 
poration should  be  issuedno  the  treasurer  of  the  first,  does  not  authorize  a  con- 
tract to  pay  all  of  the  second  corporation's  debts  absolutely,  in  consideration  for 
a  transfer  of  its  property.  Bi-Spool  S.  M.  Co.  v.  Acme  Manuf  g  Co.,  (Ifass.) 
26  N.  E.  991. 
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both  the  first  and  the  last  actor,  superior  to  all  others, 
and  the  source  whence  all  agents  derive  their  authority. 

When  by  statute  or  constating  instruments  the  con- 
trol of  the  corporation's  affairs  is  given  to  its  board  of 
directors,  the  investiture  of  power  is  understood  tc  be 
subject  to  a  reservation  of  final  authority  in  the  mem- 
bership who  collectively  constitute  the  only  agent  pos- 
sessing all  the  powers  of  the  corporation.  It  is  too 
evident  to  need  illustration  that  no  agent,  great  or 
small,  can  do  any  act  in  excess  of  the  powers  conferred 
by  the  charter  upon  his  principal  and  such  as  are  in- 
cidental thereto. 

In  order,  therefore,  to  determine  the  legal  effect  of 
an  act  done,  ostensibly  by  a  corporation  through  an 
agent  acting  on  its  behalf,  it  is  necessary  to  keep  in 
view  not  only  the  law  of  agency  as  applied  alike  to 
artificial  and  natural  persons,  but  also  the  extent  of 
powers  conferred  by  the  charter  or  articles  and  the 
Hmitations  imposed  by  statute  and  the  qualifications 
contained  in  the  by-laws.^ 

§  177.  Authority  of  agents  derived  solely  from  powers  of 
corporation.— It  is  a  rule  well  settled  and  recognized  in 
nearly  every  decision  on  questions  involving  the  acts 
of  agents  that  corporations  are  not,  as  a  general  rule, 
bound  by  the  acts  of  agents  done  in  excess  of  their 
authority.  The  important  interests  often  intrusted  to 
corporate  agents  and  the  opportunities  thus  afforded 
for  abuse  of  their  trust,  with  consequent  loss  to  mem- 


'  Kathbnm  v.  Snow,  3  N.  Y.  S.  925,  no  liability  incurred  for  supplies  con- 
trary to  provisions  of  a  by-law.  See  also  People  v.  N.  R.  Sugar  Ref.  Co.,  25 
Abb.  N.  C.  1 ;  Stutz  v.  Handley,  41  Fed.  R.  511 ;  Star  Pr.  Co.  v.  Andrews,  9  N.  Y. 
S-  731;  Duke  v.  Markham,  106  N.  C.  131;  10  S.  £.  1017,  consent  to  corporate 
^  giyen  elsewhere  than  in  corporate  meeting  not  binding;  The  Lyceum  y. 
HUia,  57  N.  Y.  Sup.  Ct.  532,  holding  that  under  N.  Y.  Stat,  consent  of  holders 
of  two  thirds  of  stock  actually  issued  is  sufficient  to  authorize  mortgage  of  cor* 
Pwate  property. 
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bers,  make  it  necessary  that  courts  should  hold  agents 
and  not  the  corporation  to  account  for  acts  done  in  ex- 
cess of  authority.  Justice  to  shareholders  requires 
that  they  shall  not  suffer  loss  through  the  unauthorized 
acts  of  agents  from  whom  they  are  generally  widely 
separated.  To  these  general  rules  there  are,  however, 
important  exceptions,  founded  upon  reasons  of  justice. 
The  exceptions  are  made  in  cases  which  appeal  so 
strongly  to  the  sense  of  right  as  to  supersede  and 
overcome  the  reasons  for  the  rule  itself.  One  impor- 
tant exception  is  where  a  principal  employs  an  agent 
in  a  particular  transaction  and  clothes  him  with  ap- 
parent authority  in  that  transaction  or  course  of  busi- 
ness. A  person  who,  in  that  case,  deals  with  the 
agent,  within  the  scope  of  his  apparent  authority,  will 
bind  the  corporation.  The  recognition  of  this  excep- 
tion is  essential  to  the  safety  of  persons  dealing  with 
agents  regardless  of  the  nature  and  character  of  their 
principals.  It  has  been  held  to  act  upon  the  principal 
as  an  estoppel.*  But  his  liability  would  seem  more 
properly  to  arise  from  an  implied  obligation. 

§  178,  When  authority  may  be  presumed.— For,  when  an 
agent  is  employed  to  transact  business  of  a  particular 
kind  or  is  put  in  charge  of  a  department  of  a  corpora- 
tion's business,  he  may  be  presumed  by  all  dealing 


1  Wilson  Y.  EingB  Co.  B.  B.  Co.,  114  N.  Y.  487;  21  N.  £.  1015.  MetiiU  v. 
ConBmnen'  Coal  Co.,  Id.  216,  where  a  practice  by  the  president  of  paying  attor- 
neys for  legal  services  in  stodc  of  the  corporation  was  held  to  be  admissible  in 
CTidence  to  bind  the  corporation  in  the  case  before  the  court;  St.  L.  A  C.  B.  R. 
Co.  V.  Drennan,  26  HI.  App.  268,  course  of  dealing  by  member  of  execotiye  com- 
mittee. The  directors  of  the  association  being  by  its  by-laws  empowered  to 
manage  Its  affairs,  the  corporation  cannot  defeat  the  recovery  of  money  borrowed 
by  direction  of  the  directors,  on  the  ground  that  the  directors  applied  the  money 
to  an  unauthorized  purpose,  unless  the  lender  knew  that  such  purpose  was  un- 
authorized.   North  Hudson  Mut  Bldg.  &  Loan  Ass'n  v.  First  Nat.  Bank  (Wis.), 

47  N.  W.  300. 
a  New  York,  etc.,  B.  L.  Co.  v.  Schuyler,  M  N.  Y.  30,  73. 
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i^th  his  principal  through  him  to  possess  authority 
to  exercise  all  the  powers  and  to  resort  to  all  the  means 
usually  incident  to  such  authority,  or  pertaining  to 
that  department  or  class  of  business. 

And  though  he  do  acts  prohibited  by  the  terms  of 
his  employment,  those  who  deal  with  him  within  the 
scope  of  apparent  authority  are  not  bound  to  investi- 
gate the  original  intention  of  the  parties.  The  impli- 
cation from  the  course  of  dealing  and  the  appearance 
held  out  may  in  such  case  be  accepted  as  real  and 
materially  affecting  the  result  whether  the  corporation 
is  estopped  or  bound  by  an  implied  obligation.  The 
question  as  to  what  facts  and  circumstances  will  war- 
rant a  presumption  of  authority  in  the  absence  of  posi- 
tive proof  is  a  broad  one,  peculiarly  appropriate  for  a 
jury/  

^  Where  C.  had  been  accustomed  to  collect  the  moneys  and  pay  the  bills  of 
piftlntiff  without  objection,  it  was  held  that  plaintiff's  officers  were  estopped  to 
deny  O.  's  authority  to  make  such  collections.  Craig  Medicine  Co.  y.  Merchants' 
Bank,  14  K.  Y.  S.  16.  The  evidence  was  deemed  sufficient  to  support  the  find- 
ing that  authority  had  been  given  in  the  following  cases:  Jansen  y.  Glass  Letter 
Co.,  1  N.  T.  S.  606;  Whittaker  v.  Eilroy,  70  Mich.  685;  McNeil  y.  Boston 
Gbamber  of  Commerce  (Mass.),  28  N.  E.  245  (Sept  1,  1891),  inyolving  implied 
powers  of  a  committee;  Bank  of  Attica  M'fg.  Co.,  1  N.  Y.  S.  488;  South  Coving- 
ton ft  C.  B.  Ry.  Co.  V.  Best,  84  F.  628;  Borhmd  ▼.  Haven,  37  F.  894;  Siemens 
R.  6.  L.  Co.  ▼.  Horstman  (Pa.),  16  A.  490;  Griffith  v.  Chicago  P.  R.  Co.,  74  la. 
85;  EastR.  T.  Co.  y.  Brower,  80  Ga.  258;  7  S.  E.  278;  Deller  y.  Staten  Is.,  etc.. 
Club,  56  Hun.  647;  9  N.  Y.  S.  876;  Sims  v.  Davidson,  54  N.  Y.  Sup.  Ct.  235; 
Panhandle  Nat.  Bank  v.  Emory  (Tex.),  15  S.  W.  28;  Sherman,  etc.,  Co.  v.  Ste- 
vens, 13  Colo.  534;  Hunthigton  v.  AttriU,  118  N.  Y.  865;  23  N.  E.  544;  Hardin 
V.  Constr.  Co.,  78  la.  726;  48  N.  W.  543;  Corcoran  v.  Snow  Cattle  Co.,  151 
Mass.  74;  23  N.  E.  727;  Nat.  B'k  v.  Navassa  P.  Co.,  56  Hun,  136;  8  N.  Y.  S. 
929;  Wilson  v.  Met.  Ry.  Co.,  120  N.  Y.  145;  24  N.  E.  884;  McDonald  v.  Chis- 
hofan,  131  HI.  273;  28  N.  E.  596;  Manhattan  Hardware  Co.,  v.  Phalen,  128; 
Pa.  St.  110;  18  A.  428;  Daviesv.  New  York  Concert  Co.,  18  N.  Y.  S.  739;  Wilson 
V.  K.  C.  El.  Ry.  Co.,  114  N.  Y.  487;  Eureka  I.  W.  v.  Bresnahan,  60  Mich.  332; 
27  N.  W.  524;  Merrill  v.  Coal  Co.,  114  N.  Y.  216;  G.  C.  &  S.  F.  Ry.  Co.  v. 
James,  73  Tex.  12;  10  S.  W.  744;  St.  L.,  etc.,  Co.  v.  Drennan,  26  El.  App. 
263;  Walker  v.  Wihnlngton  C.  ft  A.  R.  Co.,  26  S.  C.  80;  Fifth  Ward  Sav.  B'k 
V.  First  Nat.  Bank,  47  N.  J.  L.  357. 

The  fact  that  a  Presbyterian  clergyman,  recognized  as  such,  claimed  to  hold 
certain  specific  property  in  Santa  Fe.,  for  a  religious  corporation  in  New  York; 
that  said  corporation  could  not,  on  account  of  its  distance,  occupy  its  lands  ex- 
cept by  means  of  servants,  agents,  tenants,  or  other  representatives;  the  state- 


I 

I 
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§  1 79.  To  indorse  commercial  paper.— An  illustration  of 
this  principle  is  found  in  the  case  of  cashiers  of  banks 
who  have  general  authority  to  issue  and  indorse  nego- 
tiable paper  and  to  certify  checks  in  carrying  on  the 
.business  of  the  bank.  A  person  who,  in  good  faith 
and  without  notice,  receives  any  commercial  paper 
ordinarily  dealt  in  by  banks  of  that  character,  indorsed 
or  certified  by  the  cashier  may  hold  the  corporation 
liable  although  no  express  authority  for  the  act  can  be 
found  in  its  charter  or  by-laws/  But  it  cannot  be  pre- 
sumed that  the  agent  of  a  corporation  has  authority  to 
transact  business  which  the  corporation  is  not  author- 


ments  ot'  such  clergyman,  and  his  position  in  Santa  Fe.,  raise  a  strong  presump- 
tion that  he  was  acting  for  the  plaintiff  corporation,  and  that  his  possession  was 
the  possession  of  the  corporation.  Probst  v.  Trustees,  etc.,  3  K.  M.  237;  5 
P.  702. 

Where  the  directors  of  a  steam  packet  company  authorize  arrangements  to  he 
made  with  persons  *'  to  induce  them  to  buy  freight  for  the  boats,"  it  Is  within 
the  power  of  the  president  to  guarantee  shippers  against  loss  upon  the  mer- 
chandise to  the  extent  of  the  freight  charges.     Ward  v.  Davidson,  89  Ho.  445. 

A  different  conclusion  was  reached  in  Little  v.  Kerr,  44  N.  J.  £q.  263;  14  A. 
613;  Mer.  Nat.  B'k  v.  Detroit  K.  &  C.  W.,  68  Mich.  620;  36  N.  W.  696;  Getty 
V.  Milling  Co.,  40  Kan.  281 ;  19  P.  617;  Stanley  y.  Sheffield  L.  L,  etc,  Co.,  88 
Ala.  260;  4  So.  34;  McElroy  v.  Nucleus  Ass'n,  131  Pa.  St.  393;  18  A.  IciSS; 
Duke  V.  Markham,  105  N.  C.  131 ;  10  S.  E.  1003;  Bohm  v.  Brewery  Co.,  30  SL 
R.  424;  9  N.  Y.  S.  514;  First  Nat.  Bank  v.  C.  B.  C.  W.  W.  Co.,  56  Hun,  412; 
Wahlig  V.  Mfg.  Co.,  9  N.  Y.  S.  739;  Alta  S.  M.  Co.  v.  Alta  P.  M.  Co.,  78  CaL 
629;  21  P.  373,  and  the  evidence  held  insufficient  to  warrant  finding  the  cor- 
porations liable. 

Where  a  special  agent  and  adjuster  of  an  insurance  company,  pending  nego- 
tiations after  loss,  confers  with  assured  and  her  attorney  concerning  the  proofs 
thereof,  and  employs  an  attorney  to  assist  in  the  investigation  of  the  loss,  and 
seeks  to  secure  a  cancellation  of  her  claim  on  the  repayment  of  the  premium, 
and,  without  informing  her  of  the  existence  of  any  limitation  on  his  authority 
to  bind  his  principal,  positively  refuses  to  pay  the  claim,  the  company  will  be 
estopped  to  deny  the  agent's  authority  to  bind  it.  California  Ins.  Co.  v.  Graoey 
<Colo.),  24  P.  577. 

But  a  soliciting  agent  of  an  insurance  company  has  no  authority  to  waive  a 
breach  of  the  condition  relative  to  additional  insurance,  or  to  estop  the  company 
by  admissions  after  loss.    Phoenix  Ins  Co.  v.  Copeland  (Ala.),  8  So.  48. 

1  Bank  of  Genessee  v.  Patchin  B»k,  13  N.  Y.  309;  19  N.  Y.  312;  City  Bank  v. 
Perkins,  29  N.  Y.  554;  Meade  v.  Merchants'  Bank,  25  N.  Y.  143;  Cooke  v. 
State  Nat.  Bank,  52  N.  Y.  96;  Merchants'  Bank  v.  Stote  Bank,  10  WalL  004; 
Faneuil  Hall  B'k  v.  Bank  of  Brighton,  16  Gray,  634;  Everett  v.  United  States, 
6  Port.  166.    Compare  Mussey  v.  Eagle  Bank,  9  Mete.  (Mass.)  306. 
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ized  by  its  charter  to  engage  in/  Therefore,  no  au- 
thority to  indorse  commercial  paper  for  the  accommo- 
dation of  the  maker  will  be  presumed  ;  and  the  charter 
containing  the  grant  of  powers,  being  matter  of  public 
record,  all  dealing  with  the  agents  of  the  corporation 
are  presumed  to  take  notice  that  no  such  power  has 
been  conferred  upon  the  corporation  itself.^  A  cor- 
poration has  no  power  to  indorse  on  its  behalf,  or  in 
its  name  a  third  party's  note  for  accommodation.^ 


1  Nat.  Park  B'k  v.  German  Warehousing  Co.,  116  N.  Y.  281 ;  5  L.  R.  An.  673; 
Alexander  y.  CauMwell,  88  N.  Y.  480;  Dabney  v.  Stevens,  2  Sweeney,  415.  See 
Chicago  A  N.  W.  R.  R.  Co.  v.<rames,  22  Wis.  194;  Bank  of  Battle  Creek  v. 
Mallan  (Minn.),  84  N.  W.  001;  Farmers'  Loan  &  Tmst  Co.  y.  Carrall,  5  Barb. 
610,  640;  Farmers'  etc.,  T.  Bank  v.  Harrison,  57  Mo.  503;  Blen  y.  Bear  River 
A  A.  W.  A  M.  Co.,  20  Cal.  602;  Barnes  v.  Pennell,  2  H.  L.  Cas.  520. 

^  Leayitt  v.  Yates,  4  £dw.  Ch.  174;  Adriance  v.  Roome,  52  Barb.  390;  Lowell 
F.  C.  Say.  Bank  v.  Winchester,  8  Allen  100;  Zabrinskie  v.  Cleveland  C.  &  C. 
R.  Co.,  28  How.  806;  Pearce  v.  Mad.,  etc.,  R.  Co.,  21  How.  443;  Salem  B'k  v. 
Gloocester  B'k,  17  Mass.  1;  The  Floyd  Acceptonces,  7  Wall.  676;  U.  S.  v.  City 
Bank,  21  How.  364. 

Bui  under  the  circumstance?  in  Allen  v.  First  Nat.  Bank,  127  Pa.  St.  51 ;  17 
A.  886,  the  corporation  was  held  bound  by  an  accommodation  indorsement  made 
by  its  cashier. 

»  Bank  y.  German  Warehousing  Co.,  116  N.  Y.  281;  Coulter  v.  Richmond,  59 
N.  Y.  478;  Cawley  v.  Castello,  15  Hun,  303;  Cromwell  v.  Hewitt,  40  N.  Y.  491 
and  note;  Farmers*  &  M.  Bank  v.  Empire  Stone  Dr.  Co.,  5  Bosw.  275;  Morford  v. 
Farmers^  Bank,  28  Barb.  568;  Cent.  B'k  v.  Empire  Stone  Dr.  Co.,  26  Barb.  23; 
Bank  of  Genessee  v.  Patchin  B*k,  13  N.  Y.  300;  Culver  v.  Reno  R.  E.  Co.,  91 
Pa.  St.  867;  HaU  y.  Auburn  Tp.  Co.,  27  Cal.  265;  Walker  v.  Wilmington  C.  & 
A.  R.  Co.,  26  S.  C.  80;  1 S.  E.  366;  Bank  v.  Bank,  48  N.  J.  L.  513;  7  A.  318; 
or  to  execute  a  note  as  surety  for  another;  Hall  v.  Auburn  Tump.  Co.,  27  Cal. 
255;  Smeady.  Indianapolis  P.  etc.,  R.  Co.,  11  Ind.  204;  Laverty  v.  Burr,  1 
Wend.  520.  The  case  is  not  altered  by  the  fact  that  the  accommodation  indorser 
is  a  stockholder.  Webster  v.  Howe  Mach.  Co.,  54  Conn.  304;  8  A.  482. 
But  where  a-  corporation  has  general  power  to  issue  negotiable  securities 
a  bona  Jlde  holder  without  notice  that  the  paper  was  indorsed  for  accommo- 
dation has  a  right  to  presume  that  it  was  issued  under  circumstances  which 
gave  the  agents  the  requisite  authority  even  though  neither  the  corporation  nor 
its  agents  in  the  transaction  was  actually  vested  with  power  and  authority. 
Mechanics'  Banking  Ass'n  v.  N.  Y.  &  S.  White  Lead  Co.,  23  How.  Pr.  74,  79; 
Affd.  35  N.  Y.  505;  Bank  v.  Hall,  44  N.  Y.  305;  Bissell  v.  Mich.  So.  ifc  N.  L  R. 
Co.,  22  N.  Y.  280;  Booth  v.  Farmers'  A  M.  Nat.  B'k,  4  Lans.  306;  50  N.  Y.  400; 
Weeks  y.  Fox,  3  Thomp.,  etc.,  355;  Lexington  v.  Butler,  14  Wall.  206;  Merch. 
Xat  Bauk  y.  State  Nat.  B'k,  10  Wall.  644.  See  Barnes  v.  Ontario  Bank,  19  X. 
T.  164;  Saiford  v.  Wyckoff,  4  Hill  445;  Willmarth  v.  Crawford,  10  Wend.  344. 
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§  180.  Matters  within  exclusiye  cognizance  of  agents. — 

Another  case  requiring  an  application  of  the  principle 
of  the  exception  is  where  the  authority  of  the  agent 
is  conditional  upon  the  existence  of  certain  facts  pecu- 
liarly within  his  knowledge  or  not  equally  open  to  the 
knowledge  of  others,  though  mentioned  in  the  cor- 
poration's charter  or  by-laws. 

Under  these  circumstances,  a  party  dealing  with 
such  agent  is  entitled  to  assume  the  facts  upon  the 
existence  of  which  his  authority  depends.  In  case 
such  authority  depends  for  its  continuance  upon  the 
non-occurrence  of  certain  events,  a  party  acting  in  good 
faith  and  without  notice  may  safely  assume  that  the 
events  designed  to  operate  as  a  defeasance  of  the  agents' 
authority  have  not  transpired.  This  exception  rests 
upon  the  same  reasons  of  public  convenience  and  safety 
as  the  one  previously  noticed. 

Where  the  agent  is  an  officer  his  authority  is  limited 
in  point  of  time  to  the  term  for  which  he  was  elected 
or  appointed.  If  appointed  for  a  special  purpose,  his 
authority  ceases  upon  the  accomplishment  of  that  pur- 
pose. By  the  very  terms  of  his  employment,  his  term 
of  service  may  be  limited,  or  he  may  be  subject  to  dis- 
charge at  any  time. 

By  whatever  means  his  agency  may  be  terminated  if, 
after  it  has  ceased,  he  continues  to  act  and  the  corpo- 
ration continues  to  recognize  his  acts  as  an  agent,  it 
would,  on  this  principle,  be  held  liable  for  acts  done  in 
its  name  and  within  the  scope  of  the  original  author- 
ity.^ 

Under  denial  by  corporation  that  It  made  the  indorsement,  it  may  ahow  that 
though  made  by  its  treasurer,  it  was  never  authorized  by  its  directors.  Wahlig 
v.  Mfg.  Co.,  9  N.  Y.  S.  739.  Grenerally,  authority  must  be  proven  by  the  party 
■claiming  title  under  it.  Bank  v.  Hirsch  Bws.,  etc,  Co.,  4  N.  T.  S.  885;  Sheri- 
dan Electric  L.  Co.  v.  Bank,  52  Hun,  575. 

^  Northern  Cent.  R.  Co.  v.  Bastian,  15  Md.  494.  See  also  Clark  v.  Pratt,  47 
Me.  55;  Aug.  &  Am.  on  Corp.  Sec.  283. 
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§181.  Duty  of  corporatioii  upon  the  termination  of  agent's 

aathoiity« — ^Where  the  authority  of  an  agent  has  been 
withdrawn  a  neglect  to  notify  parties  who  have  dealt 
with  him  as  such  estops  the  corporation  from  denying 
his  authority,  where  doing  so  would  result  in  loss  to 
such  parties,  on  the  same  principle  that  neglect  of  a 
retiring  partner  to  notify  the  firm's  customers  of  his 
withdrawal  would  render  him  liable  in  future  trans- 
actions in  which  credit  was  given  to  the  firm  on  the 
strength  of  his  supposed  connection.  In  these  cases 
the  omission  of  the  act  which  would  have  prevented 
the  injury  shuts  out  the  truth,  to  wit : — the  actual 
want  of  authority.^  Although  an  election  or  appoint- 
ment of  an  agent  or  oflScer  be  irregular  for  want  of 
compliance  with  prescribed  formalities,  yet,  if  such 
appointment  or  election  be  subsequently  ratified  by 
the  corporation  a  regular  appointment  or  election  may 
be  presumed.*  And  although  acting  officers  be  ineli- 
gible their  acts  while  allowed  by  the  proprietors  to 
take  control  of  its  property  and  exercise  its  functions 
bind  it.' 


1  K.  Y.  ab  N.  H.  B.  R.  Co.  ▼.  Schuyler,  34  N.  Y.  30.  But  it  seems  thatno 
presumption  in  favor  of  continuing  authority  will  prevail  where  the  term  for 
which  an  officer  of  a  corporation  was  appointed  has  expired  and  he  continues  to 
act  in  the  absence  of  some  recognition  by  the  corporation.  See  N.  Y.  P.  &  N. 
By.  Co.  V.  Bates  (Md.)»  11  A.  705. 

«  Browning  v.  Gt.  Cent.  Min.  Co.,  5  H.  &  N.  856;  Smith  v.  Hull  Glass  Co., 
11  C.  B.  897;  Sampson  v.  Bowdoinham  Mill  Co.,  36  Me.  78;  Penobscot,  etc., 
R.  Co.  V.  Dunn,  39  Me.  587;  Smith  v.  State  B'k,  18  Ind.  327;  Goodwin  v.  Un. 
Screw  Co.,  34  N.  H.  378;  Ohio,  etc,  B.  Co.  v.  McPherson,  35  Mo.  13;  Waite  v. 
Windham  Mhi.  Co.,  36  Yt.  18;  Charitable  Ass'n  v.  Baldwin,  1  Met.  359;  Allen 
T.  Cit  Steam  Nav.  Co.,  22  Cal.  28;  Southgate  v.  Atlantic,  etc.,  R.  Co.,  61  Me. 
80;  State  B'k  v.  Chetwood,  3  Halst.  (N.  J.  L.)  1 ;  Mich.  Nat.  Bank  v.  Burnett,  32 
X.  J.  Eq.  286;  Minor  y.  Mcch.  B*k,  IPet.  96;  Union  Bank  v.  Call,  5  Fla.  409; 
BlweU  V.  Dodge,  33  Barb.  336;  Vernon  Soc.  v.  Hills,  6  Cow.  23;  Beers  v.  Phoe- 
nix Glass  Co.,  14  Barb.  358;  Farmers'  Mut.  Ins.  Co.  v.  Taylor,  73  Pa.  St.  342. 

*  Mech.  Kat.  Bank  v.  Burnett  Mfg.  Co.,  32  N.  J.  £q.  236.  See  also  Atlas 
Xat.  B'k  V.  Gardner,  8  Biss.  537;  Despatch  Line  v.  Bellamy  Mfg.  Co.,  12  N.  H. 
205;  Delaware,  etc.,  Canal  Co.  v.  Penn.  Coal  Co.,  21  Pa.  St.  131;  Thorington 
V.  Gould,  59  AJa.  461.  But  in  Ellsworth  Mfg.  Co.  v.  Farmer,  79  Me.  440;  10  A. 
250,  it  was  held  that  a  board  of  directors  claiming  an  election  at  a  meeting  at 
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§  182.  Conditioiial  authority  of  directors. — Where  direc- 
tors have  authority  to  do  an  act,  to  borrow  money  for 
instance,  provided  a  resolution  authorizing  it  should 
be  previously  adopted  at  a  general  meeting,  a  party 
loaning  them  money  in  good  faith  and  without  infor- 
mation has  a  right  to  assume  that  a  proper  resolution 
has  been  passed.^ 

§  183,  How  scope  of  authority  determined, — Prevailing 
custom  and  usage  have  long  since  led  the  business 
public  to  attach  certain  duties  to  different  corporate 
oflScers.  Unless  they  have  information  to  the  contrary, 
or  the  constating  instruments  of  which  they  are  bound 
to  take  notice  contain  provisions  to  the  contrary,  per- 
sons dealing  with  the  corporation  through  agents  are 
justified  in  presuming  that  particular  officers  possess 
authority  to  perform  the  usual  duties  pertaining  to 
such  offices.  This  may  be  stated  as  the  broadest  rule 
on  the  subject  under  consideration,  and  contains  not 
only  the  rule  of  actual  and  incidental  authorization, 
but  also  its  exceptions. 

The  instances  are  numerous,  in  which  authority  from 


which  less  than  the  number  of  votes  required  by  the  by-laws  for  the  purpose  of 
electing  were  cast,  could  not  be  regarded  as  officers  def<icto  as  against  another 
board  holding  over  from  a  previous  election  about  which  there  was  no  dispute. 

1  Hhiing  Co.  v.  Anglo  California  Bank,  104  U.  S.  192;  Affg.  5  Saw.  255. 
See  also  Lee  v.  Pittsburgh  Coal  Co.,  56  How.  Pr.  376;  Phillips  v.  Campbell,  43 
N.  T.  271. 

A  corporation  organized  under  section  2,  c.  37,  Laws  N.  Y.  1848,  could  not, 
under  that  act,  mortgage  its  property.  Under  chapter  480,  Laws  1867,  it  could 
do  so  with  the  consent  of  two-thirds  of  its  stockholders.  Section  2,  c.  374,  Laws 
1872,  authorized  such  a  corporation  to  give  a  mortgage  to  secure  the  payment  of 
money  borrowed  to  carry  on  its  business.  Held  that,  by  the  last  act,  the  con- 
sent of  the  stockholders  was  dispensed  with.  Davidson  v.  Westchester  Gts 
light  Co.,  99  N.  Y.  558;  2  N.  E.  892. 

Where  the  consent,  however,  does  not  embrace  the  right  to  mortgage  the  fran- 
chises, rights,  and  liberties,  power  to  do  which  is  -conferred  by  chapter  103, 
Laws  1878,  and  requires  the  consent  of  stockholders,  a  mortgage  given  is  inoper- 
ative as  to  the  franchises.  Lord  v.  Yonkers  Fuel  Gas  Co.,  99  N.  Y.  547;  2  N. 
E.  909. 
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corporations  to  agents  to  do  acts  and  make  contracts 
in  the  absence  of  actual  authority  has  been  implied* 
The  test  of  the  extent  to  which  an  agent  placed  in 
charge  of  a  particular  business  may  bind  his  principal 
is  whether  those  who  dealt  with  him  and  relied  upon 
his  authority  had  a  right  to  do  so  in  view  of  the  appear- 
ances his  principal  had  enabled  him  to  present  to  the 
public.^ 

A  just  and  safe  rule  is  deducible  from  a  recent  New 
York  decision.  It  is  to  the  effect  that  a  mere  practice 
of  doing  a  certain  act  in  a  certain  way,  in  the  name  of 
the  corporation,  by  a  particular  agent  having  neither 


^  Perkins  v.  Washington  Ice  Co.,  4  Conn.  645.    Wliere  the  secretary  of  an 
insurance  company  had  for  a  long  time  habitually  and  without  objection  by  the 
nianaging  board  indorsed  assignments  of  policies  and  made  entries  of  the  same 
in  the  books,  the  corporation  was  held  estopped  from  setting  up  a  provision  in 
the  by-laws  to  the  effect  that  such  assignment  could  be  made  only  by  the  con- 
sent of  the  directors  themselves.    The  regular  entries  in  the  books  of  the  cor- 
poration were  deemed  sufficient  to  charge  the  directors  with  notice  of  the  exer- 
cise of  the  authority  in  question  by  the  secretary.    Conover  v.  Mut.  Ins.  Co.,  1 
N.  Y.  (1  Comst.)  290.    A  by-law  of  a  manufacturing  company  provided  that  no 
officer  or  agent  should  contract  indebtedness  on  behalf  of  the  corporation  ex- 
ceeding twenty-five  dollars  without  consent  of  the  board  of  directors.     The 
president  had  purchased  of  plaintiff  for  a  price  exceeding  the  limit  articles  which 
were  used  by  the  corporation.    In  the  absence  of  proof  that  plaintiff  had  a 
notice  of  such  by-law  it  was  held  liable.    Ten  Brock  v.  Boiler,  etc.,  Co.,  20  Mo. 
App.  19.    Where  a  clerk  of  a  corporation  had  been  in  the  habit  of  borrowing 
money  and  executing  its  notes  therefor  with  the  knowledge  and  acquiescence  of 
its  board  of  directors  and  the  note  in  question  was  for  money  borrowed  by  him 
and  used  in  its  business;  these  facts  were  decided  to  be  proper  evidence  that  his 
act  was  that  of  the  corporation  to  go  to  the  jury.    Mead  v.  Eeeler,  24  Barb.  20. 
The  general  manager  of  a  trading  corporation  was  in  the  habit  of  assisting  per- 
sons with  whom  the  corporation  dealt.    The  corporation  was  held  liable  on  a 
note  which  he  had  indorsed  in  the  name  of  the  company;  and  procured  to  be 
discounted  for  the  maker's  benefit.    Holmes  v.  Willard,  53  Hun,  629;  5  X.  Y. 
Supp.  610.    The  court  said : — *  *  Trading  corporations  are  necessarily  managed  in 
a  more  informal  way  than  those  of  a  different  character.    They  are  voluntary 
copartnerships  having  a  right  of  survivorship  not  dissolved  by  reason  of  the 
death  of  any  one  of  the  parties  in  interest,  and  a  director  or  of&cer  or  manager 
with  whom  is  intrusted  all  the  business  of  the  corporation  can  exercise  all  th& 
powers  which  the  board  of  directors  could  exercise,' '   etc.    Citing  Hoytv. 
Thompson,  19  N.  Y.  209.    A  guaranty  executed  by  officers  of  a  corporation 
based  upon  a  contract  which  they  have  not  authority  to  make  is  without  consid* 
eration  and  not  binding  upon  the  corporation.    Granger  v.  Bourn,  7  P.  760. 
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actual  nor  apparent  authority,  however  often  the  act 
may  be  repeated,  will  not  be  sufficient  to  estop  the 
corporation  from  denying  his  authority,  unless  its  man- 
agers be  chargeable  with  either  actual  or  constructive 
notice,  as  for  instance,  entering  the  transactions  upon 
the  books  of  the  corporation.^  And  a  corporation  is 
not  bound  to  make  good  losses  resulting  from  dealings 
with  its  agents  where  the  person  advancing  money 
or  performing  services  has  notice  that  the  agent  has 
a  personal  interest  in  the  matter,  distinct  from  his 
principal,  although  the  agent's  general  authority  in  the 
transaction  is  undoubted.' 

§  184.  The  true  measure  of  authority. — The  scope  of  an 
agent's  authority,  considered  aside  from  the  presump- 

1  Nat.  Bank  of  Republic  ▼.  Navassa  Phosphate  Co.,  56  Hon,  136;  (N.  Y.)  7 
Ry.  A  Corp.  L.  J.,  372.  The  president  of  the  company  was  shown  to  have  In- 
dorsed from  300  to  400  notes  in  its  name  and  an  action  had  been  brought  upon 
one  of  these  notes.  The  court  said,  per  Cuilen  J. :  ^'  If  for  seyeral  years  Lawton 
(the  agent)  though  without  authority  was  using  the  credit  of  the  company  and 
the  corporate  machinery  to  avail  himself  of  that  credit,  entering  the  transac- 
tions on  the  books  of  the  corporation  and  paying  obligations  out  of  apparently 
corporate  funds,  we  think  the  trustees  could  not  by  their  negligence  in  omitting 
to  discover  the  fact,  of  practically  turning  over  to  Lawton  the  whole  manage- 
ment of  the  New  York  office,  relieve  the  company  from  liability  to  those  who 
had  acted  on  the  faith  of  the  apparent  power.  But  the  indorsement  of  nnmer- 
ous  notes  was  not  of  itself  sufficient  to  charge  the  company.  Such  was  a  mere 
repetition  of  the  fraud.  The  essential  point  was  to  charge  the  defendant  with 
either  actual  or  implied  notice.*'  See  also  R.  R.  Co.  T.  Sawyer,  54  N.  Y.  30; 
Compare  Sparks  v.  Despatch,  etc.,  Co.  (Me.),  15  S.  W.  4Vh  Proof  that  one  is 
an  agent  of  a  corporation  or  a  jNurticolar  officer,  without  proof  that  he  has 
authority  either  apparent  or  real  to  transact  the  business  out  of  which  the  al- 
leged liability  arose  will  not  be  sufficient.  Bank  v.  St.  Anthony's  Church,  100 
N.  Y.  512;  McCuUoch  v.  Miss.,  5  Denio  567;  Bridge  Co.  v.  Bachman,  66  N.  Y. 
262. 

^  Where  plaintiff  was  employed  by  the  president  of  a  railroad  company  to  pro- 
cure some  person  to  build  the  road  on  terms  profltatble  to  the  president  and  to 
himself  it  was  held  that  he  could  not  recover  from  the  raUroad  company  for  his 
services  in  obtaining  the  contract;  and  it  was  held  to  make  no  difference 
whether  the  directors  of  the  company  knew  of  and  approved  the  contract  or 
not.  The  company  was  not  bound  by  it  and  could  repudiate  it  as  a  diversion  of 
profits.  See  also,  Lyndon  Mill  Co.  v.  Lyndon,  etc,  Inst  (Vt.),  22  A.  575;  Hill 
V.  Pub.  Co.  (Mass.)  28  N.  E.  142.  Van  Valkenburg  v.  Thomasville  T.AQ.K. 
Co.,  52  Hun,  610. 
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tions  in  which  outside  parties  for  salutary  reasons  are 
sometimes  permitted  to  indulge,  is  determined  to  a 
great  extent  by  the  nature  of  the  employment. 

Of  course  it  is  within  the  power  of  the  parties  to 
insert  minute  details  and  specific  limitations  and  defi- 
nitions in  a  contract  of  employment  or  in  the  by-laws 
imposing  duties  upon  o£Scers  ;  but  that  is  seldom  done 
and  is  virtually  impracticable.  Whatever  the  charac- 
ter of  the  agent,  the  ultimate  source  of  authority  is 
the  constating  instruments.^ 

§  185,  Scope  of  authority  of  directors. — Directors  are 
agents  whose  agency  is  coupled  with  an  important 
trust,*  to  be  executed  in  a  manner  differing  in  many 
respects  from  the  methods  adopted  by  other  agents. 
Their  relations  to  the  corporation,  to  those  dealing 
with  it,  to  other  agents  and  to  the  members  are  sufS- 
ciently  important  and  peculiar  to  justify  a  separate 
division  devoted  to  that  subject  and  need  be  noticed 
here  only  incidentally.* 

§  186.  Where  directors  are  given  control. — Although 
fieveral  states  have  provided  that  the  corporate  powers, 
business  and  property  of  all  corporations  "  must "  be 
exercised  and  controlled  by  a  board  of  directors,  yet 
the  directors  derive  their  appointment  from  the  mem- 
bers at  large,  who  also  have  authority  to  regulate  the 
conduct  and  limit  the  authority  of  the  board  of  di- 
rectors in  a  code  of  by-laws.  They  retain  the  further 
right  to  call  the  board  to  account  by  various  actions 
at  law  and  in  equity  to  be  hereinafter  set  forth.8    But 


»  See  Anthony  ▼.  H.  H.  S.  M.  Co.  (R.  L),  18  A.  176;  Sherman,  etc.,  T.  Co.  t. 
Horrifl, 48  Kan.  282;  23  P.  660;  Fternsworth  v.  W.  U.  TeL  Co.,53Hiin,  686;  6  N. 
T.  a  7d5;  Alta  S.  M.  Co.  ▼.  Alta  P.  M.  Co.,  78  Cal.  729. 

•  Infra,  Ch.  XVII. 

*  Infra,  Ch.  XXIV. 


204  EXERCISE  OF  POWER  THROUGH  AGENTS.  §  18T 

subject  to  this  liability  and  such  limitations  as  may 
be  imposed  in  the  form  of  by-laws  they  constitute  the 
corporation  for  all  purposes  of  dealing  with  others. 
It  has  been  said  that  '*  they  are  the  mind  and  soul  of 
the  corporate  entity  and  what  they  do  as  the  repre- 
sentatives of  the  corporation  the  corporation  itself  is 
deemed  to  do.**  ^  But  notwithstanding  the  force  of 
that  expression,  and  the  unequivocal  language  of 
statutes,  they  are  at  most  only  agents  of  the  corpora- 
tion, and  though  controlling  agents,  are  subject  to  a 
higher  authority.  As  to  their  acts  being  those  of  the 
corporation,  the  same  may  be  said  of  any  agent,  duly 
authorized. 

Where  by  a  deed  of  settlement  the  business  of  a 
company  was  placed  under  the  sole  and  complete 
control  of  a  board  of  directors,  it  was  held  that  not- 
withstanding their  extensive  authority  they  were  not 
empowered  to  borrow  money  on  behalf  of  the  corpo- 
ration.* 

§  187.  Method  and  power  of  appointment  of  other  agents 
by  directors. — The  power  to  employ  other  agents  is  in- 
cidental to  the  authority  of  directors  to  conduct  and 
control  the  business  and  property  of  the  corporation. 
Persons  so  employed  become  agents,  not  of  the  board 
of  directors  but  of  the  corporation  itself.  But  agents 
may  be  appointed  by  the  members  at  corporate  meet- 
ings, or  may  be  designated  in  the  articles  or  charter. 


^  Maynard  v.  Fireman^ s  Fund  Ins.  Co.,  S4  CaL  480.  The  directors  of  a  cor- 
poration have  authority  to  make  a  bona  fide  settlement  of  a  pending  action 
which  will  be  binding  on  the  stockholders.  Donohne  v.  Mariposa  Land  &  Mln. 
Co.,  66  Cal.  817;  5  P.  495. 

A  resolution  of  the  members  of  a  corporation  concerning  the  disbursement  of 
money,  if  not  adopted  or  ratified  by  the  directors  (where  no  money  could  be  ap- 
propriated or  drawn  from  the  treasury  without  their  order,)  was  held  ineifective, 
as  a  corporation  can  only  act  or  speak  through  the  medium  prescribed  by  law, 
and  that  was  In  this  case  its  board  of  trustees.  In  re  La  Solidarte  Mut.  Ben. 
Ass'n,  68  Cal.  392;  9  P.  453. 

«  Burmester  v.  Norris,  21  L.  J.  (N.  S)  5  Exch.  43;  8  Eng.  L.  <&  Eq.  487. 
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^ 


W^liere  the  general  management  and  control  is  given 
to  the  board  of  directors  considerable  latitude  of  con- 
struction will  be  indulged  in  construing  their  powers 
to  employ  agents  as  well  as  in  other  matters.  The 
language  of  the  charter  of  a  railroad  company  was 
that  '*  the  president  and  managers  shall  conduct  the 
business  of  said  company."  It  was  held  that  the 
purchase  of  locomotives  being  a  part  of  the  business 
an  agent  who  was  not  one  of  their  number,  nor  inter- 
ested in  the  corporate  enterprise  might  be  employed 
by  them  to  make  the  purchases  ;  and  that  such  agent 
possessed  implied  authority  under  his  employment  to 
execute  bills  or  notes  of  the  company  in  payment  of 
debts  thus  incurred.^  Their  authority  and  sanction  of 
the  acts  of  all  other  agents  within  the  corporate  powers 
may  be  gathered  as  well  from  acquiescence  as  from 
formal  action.^ 

An  agent  may  be  appointed  by  parol ;  and  by  subse- 
quent recognition  of  his  acts  such  an  appointment  is 
usually  inferred  so  as  to  bind  the  principal  without 
proof  of  any  corporate  act  constituting  him  the  agent  of 
the  corporation.^ 

§  188.  The  appointment  of  snb-agents. — Without  ex- 
press authority  or  assent  by  a  principal  an  agent  whose 

1  Bank  of  U.  S.  v.  Dandridge,  12  Wheat,  64;  Oloott  y.  Tioga,  R  R.  Co.,  27  K. 
T.  546;  People's  Mat.  Ins.  Co.  v.  Wescott,  14  Gray,  440;  Johnson  v.  Jones,  28 
N.  J.  £q.  (8  C.  £.  Green),  216;  Macon,  etc.,  R.  R.  Co.  v.  Yason,  57  Ga.  314. 

>  Hoyt  y.  Sheldon,  3  Bosw.  267;  Mobile  &  M.  R.  Co.  y.  Gilmer,  85  Ala.  422;  5 
ito.  138;  Kitchen,  St  Gerardeau,  etc.,  R.  R.  Co.,  59  Mo.  514. 

'  Goodwin  v.  Un.  Screw  Co.,  34  N.  H.  378;  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat,  64;  Yarboroogh  v.  Bank  of  Eng,,  16  East  6;  Roe  y.  Dean  of  Rochester, 
2  Camp.  96;  Detroit  v.  Jackson,  1  Doug.  Mich.  106;  Troy  Tamp.  &  R.  R.  Co. 
V.  McChesney,  21  Wend.  296;  Warren  v.  Ocean  Ins.  Co.,  16  Me.  489;  Badger  y. 
B'k  of  Cmnberland,  26  Id.  428;  Bank  of  Lyons  y.  Demmon,  Hill  &  Denio,  398; 
Burgess  y.  Poe,  2  GUI,  254;  Elysyille  Mfg.  Go.  y.  Okisko,  1  Md.  Ch.  392.  **  Not 
only  the  appointment  but  the  authority  of  the  agent  may  be  implied  from  the 
luloption  or  recognition  of  his  acts  by  the  corporation  or  its  directiors,**  Equi- 
table Gas  L.  Co.  y.  Baltimore  Coal  Tar  Mfg.  Co.,  65  Md.  73;  3  A.  106. 
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duties  involve  the  exercise  of  a  discretion  or  trust 
cannot  delegate  them  to  another.  Much  of  the  author- 
ity of  directors  is  original  and  underivative.  When 
convened  as  a  board  they  possess  by  an  irrevocable 
delegation  all  the  primary  and  incidental  powers  con- 
ferred upon  the  corporation  by  its  charter,  and  may 
delegate  to  agents  of  their  own  appointment  the  per- 
formance of  any  acts  the  corporation  itself  may  per* 
form  except  those  requiring  the  exercise  of  the  per- 
sonal discretion  and  judgment  of  themselves.^ 

It  is  important  to  understand  the  dividing  line  be- 
tween those  acts  which  involve  the  trust  and  discre- 
tion vested  exclusively  in  the  directors  and  those  which 
may  as  well  be  performed  by  other  agents  appointed 
by  them.  It  is  their  peculiar  province  to  adopt  the 
general  policy  of  the  corporation  in  the  carrying  out  of 
the  purposes  for  which  it  is  formed,  to  provide  the 
means  therefor,  and  prescribe  the  general  rules  govern- 
ing the  transaction  of  its  business  by  themselves  and 
all  other  agents. 

Although  a  board  is  sometimes  said  to  delegate  its 
authority  as  such  to  a  quorum  or  to  a  committee,  the 
designated  body  can  only  act  in  an  executive  capacity  in 
carrying  out  the  orders  of  the  board.  Whenever  it  ex- 
ercises any  part  of  the  discretionary  or  legislative  power 
properly  belonging  to  the  board,  it  acts  as  the  board 
itself,  its  expression  relating  back  and  forming  part  of 
the  original  expression  of  the  will  of  the  whole  body.^ 

§  189.  Directors  eannot  delegate  special  powers* — The 

board  of  directors  cannot  delegate  their  power  in  re- 
spect to  the  allotment  of  shares  where  that  power  is  ex- 
pressly conferred  upon  them  by  the   charter.*    And 

1  Hoyt  V.  Thompson,  19  N.  Y.  207;  Burrill  v.  Nahant  Bank,  2  Mete.  163. 
s  McNeil  V.  Chamber  of  Com.  (Mass.),  28  N.  K  245,  holding  that  a  majority  of 
suoh  committee  may  act  and  bind  the  corporation. 
•  In  re  Leeds  Bkg.  Co.  L.  R.,  1  Oh.  601. 
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where  no  sale  of  shares  for  unpaid  assessments  was 
provided  for  in  the  charter  except  upon  order  of  the 
board  of  directors,  it  was  held  that  they  could  not  dele- 
gate to  a  committee  authority  to  order  such  a  sale.* 
To  authorize  a  less  number  than  a  quorum  of  the  board 
to  affix  the  corporate  seal,  that  duty  belonging  by  the 
charter  to  the  board  of  directors,  a  direction  from  the 
board  itself  is  necessary  .^ 

§   190.  Exeentiye  and  ministerial  duties  may  be  dele^ 

gated. — ^But  in  the  mere  execution  of  the  corporate 
powers  as  contradistinguished  from  prescribing  or  legis- 
lating, there  is  practically  no  limit  within  the  charter 
upon  the  power  of  agents  properly  appointed  and 
authorized  by  the  board. 

§  191.  Nature  of  business  important. — What    power 
should  be  exclusively  exercised  by  the  board  of  direc- 


^  Ycffk,  etc.,  R.  R.  Co.  v.  Ritchie,  40  Me.  426. 

*  Van  Hook  y.  Somervllle  Mfg.  Co.,  1  Halsey.  Oh.  187.  The  by-laws  of  a 
corpmraUon  provided  that  the  board  of  directors  or  a  quoram  thereof,  might 
authorize  the  treasurer  to  sell  its  lands  and  execute  proper  conveyances  under 
aeal,  etc.  The  treasurer  and  board  acting  in  concurrence  executed  and  delivered 
to  one  R.  a  power  of  attorney  providing  that  he  might  enter  upon  all  the  lots 
claimed  by  the  corporation  under  certain  conditions,  hold  and  improve  the 
same.  It  was  held  that  such  power  could  not  be  delegated,  and  the  instrament 
by  which  its  delegation  to  R.  was  attempted  was  void.  Gillis  v.  Bailey,  21 N.  H. 
140.  A  corporation's  charter  provided  generally  for  the  sale  by  the  treasurer 
upon  order  of  the  board  of  directors  of  shares  for  non-payment  of  dues  and  the 
by-laws  made  specific  provisions  and  directions  to  be  followed  by  that  ofiOlcial. 
At  a  meeting  of  the  directors  an  order  was  made  giving  a  committee  consist- 
ing of  the  president  and  treasurer,  alternative  authority  to  adopt  the  method 
pointed  out  in  the  charter  and  by-laws,  **  or  by  preliminary  employment  of  an 
attorney  to  collect  said  dues,  or  in  both  ways  as  said  committee  shall  think 
proper."  It  appeared  that  the  treasurer  adopted  and  pursued  the  method  pre- 
scribed in  the  charter  and  by-laws  in  the  sale  of  the  shares  under  consideration. 
It  was  held  that  *^  The  directors  cannot  legally  delegate  the  power  to  a  com- 
mitee  to  order  such  sale.  And  when  the  order  is  given  by  vote  of  the  directors, 
it  should  be  absolute  and  not  in  the  alternative  such  as  is  shown  by  the  vote 
given  to  the  committee."  York,  etc.,  R.  R.  Co.  v.  Ritchie  40  Me.  425.  See 
McNeil  V.  Boston  Chamber  of  Commerce  (Mass.)  28  N.  K  246. 
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tors  and  what  may  be  delegated  to  others  depends  to  a 
certain  extent  upon  the  nature  of  the  business  in  which 
it  is  engaged. 

Discounting  notes  being  required  by  a  banking  com- 
pany's charter  to  be  the  act  of  the  directors,  it  was  held 
that  their  authority  to  do  that  could  not  be  delegated 
to  an  agent/ 

But  where  the  charter  of  a  railroad  company  con- 
ferred upon  the  president  and  board  of  directors  all  the 
powers  granted  to  the  corporation,  it  was  held  that  the 
power  to  establish  rates  of  freight  might  be  exercised 
by  agents  appointed  by  them.^ 

After  a  board  of  directors  have  ordered  a  sale  of  real 
estate,®  or  a  transfer  of  personal  property,*  they  may 
authorize  a  committee  or  one  of  their  number  to  make 
the  sale,  and  such  authority  necessarily  implies  the  far- 
ther authority  to  execute  the  requisite  conveyances. 

§  192.  Constmetion  of  agents' authority. — The  various 
powers  of  a  corporation  can  only  be  exercised  by  the 
particular  oflScers  or  agents  designated  in  the  charter, 
and  the  acts  of  other  persons  assuming  to  exercise 
them  will  be  void,  or  at  least  voidable.* 


1  Percy  y.  MUUndon,  8  La.  568. 

^  Manchester,  etc,  R.  R.  Co.  v.  Fisk,  38  N.  H.  297. 

«  Hoyt  V.  Thompson,  19  N.  Y.  207. 

*  Burrill  v.  Kahant  Bank,  2  Mete.  168. 

^  Union  Mat.  Fire  Ins.  Co.  y.  Keyser,  82  N.  H.  818.  An  agent  of  an  insa^ 
ance  company  expressly  authorized  to  '^effect  insurance^'  and  "  for  this  pur- 
pose to  survey  risks,  fix  the  rate  of  premiums  and  issue  policies  of  insurance 
signed  by  the  president "  was  held  to  have  authority  to  nutke  the  preliminary 
contract  equally  with  the  company.  In  the  matter  of  effecting  insurance,  he 
was  not  limited  to  the  mere  duty  of  receiving  proposals  and  transmitting  them 
to  his  principal.  Sanborn  v.  Fireman* s  Ins.  Co.,  16  Gray,  448.  See  New  Eng- 
land F.  &  M.  Ins.  Co.  V.  Schettler,  38  111.  166.  Authority  to  an  officer  '*  to  con- 
vey land  to  purchasers  at  his  discretion**  is  sufficient  authority  to  donate  land, 
this  word  '* purchasers**  being  taken  in  its  broadest  sense.  State  v.  Glenn,  18 
Nev.  34;  1  P.  186.  In  California  such  discretionary  power,  it  is  held  cannot  be 
delegated  by  the  directors.    Bliss  v.  Kanweah,  etc. ,  Co.,  65  Cal.  502;  4  P.  607. 
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An  agent  put  in  control  of  a  corporation's  affairs  with 
full  discretionary  powers  and  subject  only  to  special 
instructions  from  the  directors,  has  power  to  employ 
laborers  and  assistants  ;  and  in  case  of  the  lack  of  funds 
with  which  to  pay  them,  to  execute  his  principal's  note 
in  payment.* 

If  the  authority  of  an  agent  of  a  corporation  is  sought 
to  be  inferred  from  former  exercise  of  a  power  with  the 
knowledge  and  acquiescence  of  his  principal,  the  power 
will  be  strictly  limited  to  cases  in  which  he  was  pre- 
viously allowed  to  exercise  it,  and  cannot  be  extended 
to  dissimilar  cases.* 

Directors  in  control  of  the  aflSstirs  of  a  corporation 
alone  have  power  to  authorize  the  creation  of  a  lien 
upon  its  property  to  secure  borrowed  money.  An 
agent  engaged  in  attending  to  mere  routine  matters  has 
no  such  authority  without  the  sanction  of  the  direc- 
tors.* 

A  bank  is  not  responsible  for  a  fraud  committed  by 
means  of  forged,  fictitious,  or  paid-up  pass  books,  al- 
though its  treasurer  has  given  currency  to  them  by 
statements  that  they  correctly  represent  the  sums  due.* 
No  servant  of  a  corporation  can  make  it  responsible  as 
a  bailee  without  its  consent  unless  being  a  depositary 
is  a  part  of  its  regular  business.^  A  general  agent  of 
a  mining  company  in  the  absence  of  special  authority 
cannot  make  promissory  notes  binding  on  the  com- 
pany.® 

§  193.  Ineidental  powers  and  duties  of  president. — Usage 
and  custom  and  the  necessities  and  conveniences  of 


1  Bates  ▼.  Keith  Iron  Co.,  7  Mete.  224. 

*  OiOifl  y.  Bayley,  IT  K.  H.  18. 

*  Whitewell  v.  Wamer,  20  Vt.  425. 

*  Com.  y.  Reading  Say.  B'k,  188  Hasa.  16. 

*  Uoyd  y.  West  Branch  Bank,  15  Pa.  St.  172. 

*  N.  Y.  Iron  Mine  y.  Kegauee  Bank,  89  Mich.  684. 
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business  attach  to  certain  corporate  officers  certain 
functions  independent  of  any  express  authority  from 
the  board  of  directors.  In  the  exercise  of  these  they 
are  as  much  agents  of  the  corporation  as  if  authority 
so  to  act  were  specially  delegated.  The  president  for 
instance,  as  the  chief  executive  officer  of  the  corporation, 
may  bind  it  by  all  acts  the  performance  of  which  is 
incidental  to  his  office.* 

When  the  president  of  the  corporation  performs  an 
act  pertaining  to  its  business,  a  presumption  exists  in 
favor  of  the  legality  of  his  act.  And  the  same  pre- 
sumption attaches  to  an  act  of  the  vice-president  done 
in  the  absence  of  the  president,  or  when  he  fills  a 
vacancy  in  the  office  of  president.*    But  in  order  that 

1  stokes  v.  N.  J.  Pottery  Co.,  46 N.  J.  K  237;  Bambrick  y.  Campbell,  37  Mo. 
App.  460;  Waid  v.  Davldaon,  89  Mo.  445;  10  S.  W.  846,  Legett  v.  N.  J.  Bkg.  Co.^ 
Saxton  Ch.  541;  Westerfleld  y.  Badde,  7  Daly,  826;  Bliss  v.  Kaweah  Canal, 
etc,  Co.,  65  Cal.  502;  4  P.  607;  Blen  v.  Bear  River,  etc..  Mining  Co.,  20  Id. 
602;  Davis  v.  Oemmell,  70  Md.  866;  17  A.  259.  Kisley  v.  Indianapolis,  etc,  K. 
R.  Co.,  1  Hun,  202;  Cramp  v.  U.  S.  Min.  Co.,  7  Gratt.  852;  Hodges  v.  Rutiand, 
A  Burlington,  R.  R.  Co.,  29  Vt.  220;  Catlett  v.  SUrr,  70  Tex.  485;  7  S.  W.  844; 
Ashaelot  Mfg.  Co.  v.  Marsh,  1  Cnsh.  507;  Holmes  v.  Turner  Fklls  Ca,  150 
Mass.  585;  28  N.  E.  305  ;  Saltmanh  v.  Spaulding,  147  Id.  224;  17  N.  B.  816; 
Bright  V.  Metairls  Cem.  Ass'n,  83  La.  Ann.  58;  Grand  Rapids  Safety  Deposit 
Co.  V.  Cincinnati  Safe  &  Lock  Co.,  45  P.  671;  Bridgeport  Sav.  B'k  v.  Eldridge, 
28  Conn.  556;  Un.  Mut  Life  Ins.  Co.  v.  White,  106  Dl.  67;  First  Nat.  B'k  v. 
Hoch,  89  Pa.  St.  324.  See  Second  Ave.  R.  R.  Co.  v.  Mehrbaeh,  48  N.  Y.  Supr. 
267;  Twelfth  St.  Market  Co.  v.  Jackson,  102  Pa.  St.  269.  Where  a  president  of 
a  corporation  appears  as  the  active  agent  in  the  execution  of  any  work,  parties 
employed  by  him  have  a  right  to  assume  that  he  is  acting  for  the  oorpcHmtion^ 
and  that  his  acts  in  that  respect  are  ito  acts,  and  binding  upon  it.  Solomon  R. 
Co.  V.  Jones,  80  Kan.  601;  2  P.  657.  A  president  of  a  bank  who  secures  a  set- 
tlement from  an  indorser  on  overdue  notes  held  by  the  bank,  by  taking  new 
notes  signed  and  indorsed  by  the  same  parties,  acts  as  the  agent  of  the  bank, 
and  whatever  he  does  within  the  apparent  scope  of  his  authority  to  obtain 
new  security  is  binding  on  the  bank  which  accepts  and  holds  the  security. 
Cake  V.  PottsvUle  Bank,  116  Pa.  St  264;  9  A.  802. 

A  bank  president  has  not  authority  as  such  to  sell  the  corporation's  property, 
and  is  liabie  in  damages  for  loss  resulting  from  unauthorized  sales.  First  Kst. 
Bank  of  Central  City  v.  Lucas,  21  Keb.  280;  31  N.  W.  805.  But  a  valid  transfer 
of  the  property  of  a  corporation  may  be  made  by  its  president,  with  the 
knowledge,  consent,  and  acquiescence  of  the  directors  and  stockholders,  though 
there  is  no  formal  transfer  under  seal,  nor  any  official  action  taken  by  the  di- 
rectors or  stociiiholders.    Ft.  Worth  Pub.  Co.  v,  Hettson  (Tex.),  14  S.  W.  843. 

>  Smith  V.  Smith,  62  HI.  493.    In  an  action  against  a  corporation  v^ou  a  coD' 


§  198  KX£BCIS£  OF  POWER  THROUGH  AGBKT8.  211 

the  circumstances  of  a  particular  case  may  be  sufficient 
to  raise  a  presumption  of  authority  in  a  bank  president 
to  bind  the  bank  in  matters  beyond  the  scope  of  his 
usual  authority,  the  bank  must  in  some  manner  be  a 
party  to  the  circumstances,  or  must  be  chargeable 
with  knowledge  of  them/ 

When  an  executive  committee  is  authorized  by  the 
stockholders  to  execute  a  deed,  it  may  be  execated  by 
the  president  under  direction  of  the  committee,  it  being 
an  act  the  performance  of  which  properly  belonged  to 
the  function  of  the  president.*  If  the  tender  of  an 
assessment  is  made  to  the  president  at  the  office  of  the 
corporation  during  business  hours  his  refusal  to  accept 
it  will  be  deemed  the  refusal  of  the  corporation,  in  the 
absence  of  evidence  showing  his  want  of  authority  to 
accept  it.*  And  a  conditional  subscription  accepted  by 
the  president  wiU  bind  the  corporate  body.*    But  be- 


timet  made  with  one  who  was  admitted  to  be  its  president  and  general  managing 
agent,  it  was  held  that  this  admission  was  sufficient  eyidence  of  his  authority  to 
make  the  contract  and  that  it  was  unnecessary  to  show  any  vote  or  other  corpo- 
rate act  giving  him  such  authority.    Crowley  v.  Mining  Co.,  55  Cal.  278. 

^  Wheat  V.  Bank  of  Lonisyllle  (Ky.),  5  S.  W.  805.  The  purchase  and  sale  of 
its  stock  by  the  president  of  a  national  bank,  for  the  purpose  of  getting  the  stock 
into  the  hands  of  desirable  persons,  wiU  not  render  the  bank  liable  for  fraud  in 
its  sale,  the  purchases  being  accomplished  by  means  of  funds  of  the  bank  loaned 
to  the  president,  and  the  proceeds  of  the  sales  applied  in  payment  of  such  loans, 
no  actual  authority  or  agency  being  shown  and  the  stock  being  transferred  to 
the  president  indiyidually  and  registered  in  his  name;  Rev.  St.  U.  S.  Sec. 
3201,  moreover,  forbidding  national  banks  to  purchase  or  hold  their  own  stock 
except  to  secure  a  bona  fULe  debt.  Prosser  v.  Bank,  109  N.  Y.  077.  A  corpora- 
tion is  not  boxmd  by  the  result  of  a  suit  brought  by  its  tenant,  though  it  knew 
of  the  suit,  and  its  president,  without  authority  from  the  board  of  trustees, 
employed  an  attorney  to  look  after  its  interest  in  the  suit.  Wilson  v.  Drook- 
sliire  (Ind.),  25  N.  E.  131.  A  resolution  of  a  board  of  directors  authorizing  a 
director  '*to  make  contracts  of  sale  of  the  lands  of  the  company,"  does  not  au- 
thorize him  to  convey  land  as  the  attorney  in  fact  of  the  corporation.  Green 
V.  Hugo  (Tex.)  17  S.  W.  79. 

*  Merchant's  B%  etc.,  v.  Goddin,  70  Ya.  508.  See  also  Deller  v.  Staten, 
Island,  etc.,  Club,  50  Hun,  047;  Shaver  v.  Hardin  (la.),  48  K.  W.  08. 

*  Mitchell  V.  Yt.  Cooper  Min.  Co.,  07  N.  Y.  280.  See  Plumb  v.  Cattaraugus 
Co.  Mut  Ins.  Co.,  18  N.  T.  892;  Dougherty  v.  Hunter,  54  Pa.  St.  380. 

*  Pittsburgh,  etc.,  R.  R.  Co.  v.  Stewart,  41  Pa.  St.  54. 
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fore  he  can  indorse  and  negotiate  promissory  notes  *  in 
behalf  of  the  corporation,  or  execute  a  mortgage  upon  its 
property  ^,  it  must  in  general  be  shown  that  authority 
to  do  so  has  been  given  him.  Nor  can  he  jointly  with 
the  treasurer  confess  judgment  against  the  corporation,  * 
or  execute  a  power  of  attorney  authorizing  another  to 
do  so.*  But  special  authority  for  that  purpose  is  not 
required.  The  fact  that  he  is  the  general  manager  of  the 
corporate  concern  attending  all  its  ordinary  business 
includes  an  authority  to  give,  in  the  name  of  the  cor- 
poration, a  promissory  note  for  indebtedness  arising  in 
the  course  of  business.* 

The  president  of  a  railroad  company  acting  as  its 
general  financial  agent  in  the  matter  of  transferring  its 
assets  and  raising  funds  for  paying  the  expenses  of  its 
road,  may  indorse  and  sign  notes  and  mortgages  given 
to  the  company  in  aid  of  the  enterprises.*    The  pres- 


1  Nat.  Bank  v.  Navassa,  etc,  Co.,  56  Hun,  1S6;  Joliet  £.  L.  A  P.  Co.  v.  In- 
galls,  28  Ul.  App.  45;  Lawrenceyille,  etc,  Co.  v.  Parker,  82  N.  Y.  St  R  2S4; 
ION.  Y.  S.  881.  Bacon  v.  Miss.  Ins.  Ca,  31  Miss.  116;  In  re  Se3nnoiir (Mich.), 
47  N.  W.  321;  McCullough  y.  Moss,  5  Denio,  567;  Marine  Bank  y.  Clements,  8 
Bosw.  600.  Compare  Fitzgerald  v.  Construction  Co.,  11  S.  Ct.  36;  Slebe  ▼. 
Macli.  Wks.  (Cal.),  25  P.  14. 

2  England  v.  Dearlx>rn,  41  Mass.  590;  6  N.  E.  837*  in  which  the  tranaactioo 
was  not  considered  any  more  binding  upon  the  corporation  by  the  fact  that  the 
president  was  also  treasurer. 

*  Adams  v.  Cross-Wood  Pr.  Co.,  27  Bl.  App.  313.  But  in  Joliet  £1.  Light  A 
Powder  Co.  v.  Ingalls,  23  Ul.  App.  45,  it  was  held  prima  fade  sufficient  to 
authorize  entry  of  judgment  where  judgment  notes  of  a  corporation,  with  war- 
rants of  attorney  authorizing  confessions  of  judgment,  purported  to  have  been 
signed  and  executed  by  the  president  of  the  company  and  attested  by  the  secre- 
tary and  sealed  with  the  corporate  seal  by  order  of  the  directors. 

^  Joliet  £.  L.  &  P.  Co.  v.  Ingalls,  supra. 

^  Castle  V.  Belfast  Foundry  Co.,  72  Me.  167.  And  a  corporation  whidi  has 
executed  by  its  president  a  contract,  by  which  it  agrees  to  give  its  judgment  note 
thereby  authorizes  its  president  to  execute  the  warrant  o(  power  of  attorney  at- 
tached to  such  note.    McDonald  v.  Chisholm,  131  lil.  273,  28  N.  £.  506. 

^  Irwin  v.  Bailey,  8  Blss.  523.  But  the  president  of  a  railroad  company  has 
no  power  by  virtue  of  his  office  merely  to  let  a  contract  for  the  construction  of 
its  road.  Templin  v.  C.  B.  <&  P.  R.  Co.,  73  la.  548;  35  N.  W.  634;  Gziffith  v. 
Same,  74  la.  85;  ^6  N.  W.  901.  Nor  to  direct  an  agent  to  make  an  agreement 
with  a  firm  to  take  up  labor  tickets  of  the  company.  Stanley  v.  Sheffield,  L.  L 
&  C.  Co.,  as  Ala.  260;  4  So.  34. 
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ident  and  cashier  of  a  bank  have  no  power  to  release  an 
indorser  from  his  liability  as  such.  It  is  not  part 
of  their  duties  to  make  such  agreements.  It  belongs 
to  the  board  of  directors  to  pr6vide  the  terms  and  con- 
ditions for  loaning  money  and  to  allow  the  president 
and  cashier  to  alter  these  terms  would  be  taking  it  out 
of  the  hands  of  those  into  whose  keeping  it  has  been 
given  by  the  stockholders.' 

Whatever  means  are  necessary  and  convenient  for 
the  execution  of  the  powers  given  to  the  president  or 
other  agent,  he  has  as  good  a  right  to  employ  as  if  the 
manner  and  instruments  had  been  specified.^  Where 
not  restricted  in  the  charter  or  by-laws  the  president 
ordinarily  has  authority  to  employ  and  dismiss  counsel 
in  defending  and  prosecuting  suits.* 

In  some  corporations  the  business  management  de- 
volves upon  the  vice-president  while  the  president  is 
only  formally  at  the  head  in  the  graver  and  more  im- 
portant matters.  When  such  is  the  case  the  president 
cannot  represent  the  corporation  in  those  matters  which 
usually  appertain  to  that  oflSce,  but  the  same  devolves 
upon  the  vice-president.* 

§  194,  Secretary,  treasurer »  superintendent,  etc« — The 

duties  belonging  to  other  officers  of  a  corporation  are 


^  Bank  of  U.  S.  v.  Dann,  6  Pet.  51 ;  Mandenon  v.  Com.  Bank  of  Pa.,  28  Pa. 
St.  379;  Hyde  v.  Larkin,  So  Mo.  App.  065. 

^  AngnsU  Bank  v.  Hamblet,  35  Me.  491. 

»  Merrill  ▼.  Consumer's  Coal  Co.,  114  X.  Y.  216;  21  N.  E.  155;  Western  B'k 
of  Mo.  V.  Gilstrap,  45  Mo.  419;  Coleman  v.  West  Va.  Oil,  etc.,  Co.,  25  W.  Va. 
148;  Am.  Ins.  Co.  v.  Oakley.  9  Paige  Ch.  496;  Mumford  t.  Hawkins,  5  Denio, 
•ij5. 

*  The  directors  of  an  insolvent  corporation  authorized  its  vice-president  **to 
use  all  means  and  do  all  acts  and  make  all  deeds  by  him  deemed  necessary  or 
proper  to  serve  the  best  interest  of  the  association,  and  to  use  the  corporate  seal 
for  such  purpose  ; "  provided,  that  the  treasurer  **  be  authorized  to  receive  and 
disburse  all  moneys  belonging  to  the  association,  and  act  as  manager  of  the 
same  until  its  business  is  closed.''  Held,  that  the  vice-president  was  authorized 
to  execute  au  assignment  for  the  benefit  of  creditors.  Huse  v.  Ames  (Mo.),  15 
&  W.  965. 
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such  as  are  fixed  in  the  constating  instruments  or  are 
customarily  assigned  to  them.     There  is  a  public  rec- 
ognition of  the  propriety  of  the   secretary,  cashier/ 
treasurer  and  the  like  having  charge  of  certain  branches 
of  the  corporate  business  and  those  with  whom  they 
deal  may  safely  attribute  to  each  of  them  the  requisite 
authority  within  the  scope  of  duties  usually  performed 
by  similar  oflScers  in  corporations  and  business  estab- 
lishments generally.     The  natural  and  legal  presump- 
tions heretofore  pointed  out  as  being  raised  by  allowing 
those  oflBcial  functions   to  be  exercised  furnish  third 
parties  without  notice  of  any  limitations  upon  the  usual 
powers  ample  protection  as  against  the  corporation. 
There  is  no  general  or  certain  rule  for  measuring  and 
defining  the  duties  of  secretaries  of  corporations.     Their 
duties  vary  sometimes  according  to  the  character  of  the 
corporate  enterprise,  and  in  other  cases  according  to  the 
division  of  duties   made  in  the  particular    company. 
Secretaries  of  ordinary  trading  corporations  often  have 
a  considerable  scope  of  authority,  the  buying  of  mer- 
chandise, making  of  contracts,  superintendence  of  other 
employes    and  the  like  being  included  among   their 
duties.*    In  mining  and  transportation  companies  where 


^  It  is  not  responsible  negligence  in  a  cashier  of  a  bank  to  pay  the  oyerdnft  of 
a  customer  of  character  and  business  integrity,  though  not  ha^ng  property  sub- 
ject to  execution,  as  reasonable  conformity  to  the  customs  and  methods  in  vogue 
among  prudent  bankers  is  the  degree  of  diligence  required  in  such  eases,  and 
the  directors  cannot  be  made  liable  on  mere  proof  that  an  account  was  over- 
drawn, and  a  loss  thereby  sustained.  Wallace  v.  Lincoln  Say.  Bank  (Tenn.), 
15  S.  W.  448. 

A  cashier  has  not  authority  to  assure  an  indorsee  of  a  note  payable  to  the 
bank  that  he  will  not  be  held  liable.  Thompson  v.  McKee,  5  Dak.  172;  37 
N.  W.  367. 

Wliere  it  was  shown  tliat  the  cashier  had  no  authority  to  make  checks,  and 
that  the  checks  were  paid  by  the  drawee,  defendants  were  prima /a  cte  liable  in 
trover  for  their  face  amount.  Andersen  v.  Eissam,  35  F.  690,  holding  also 
that  the  fact  that  some  of  the  moneys  thus  deposited  by  the  cashier  were  paid 
in  by  defendants  at  his  request  does  not  affect  their  liability,  or  go  in  mitigation 
of  damages. 

3  See  Salt  Lake  F.  &  M.  Co.  v.  Mammoth  M.  Co.  (Utah),  23  P.  760,  defendant 
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there  are  usually  a  greater  number  of  departments  and 
heads  of  departments  their  duties  are  usually  more 
limited.^  The  duties  of  superintendents  and  general 
managers  are  usually  very  indefinite,  and,  as  in  the  case 
of  secretaries,  vary  so  as  to  conform  to  the  character 
and  necessities  of  particular  corporations.  Sometimes 
a  superintendent  is  in  entire  control  of  the  business  of 
the  corporation  in  which  case  he  virtually  is  the  corpo- 
ration and  his  acts  bind  it  almost  without  limit.^  But 
he  has  no  right  to  use  the  corporate  name  or  funds  in 
his  individual  af&irs,  however  extensive  his  powers.^ 


held  liable  for  work  and  materials  famished  at  request  of  secretary  who  was  also 
general  manager.  Washanon  L.  &  L.  Co.  v.  Sloan,  (Pa.)  7  A.  1Q2,  company 
held  liable  on  note  given  by  secretary  and  treasurer,  bat  holding  that  they  had 
no  iinplied  authority  to  release  without  consideration  one  of  seyeral  makers  of  a 
note  owned  by  the  corporation. 

>  In  Bamett  Hoares  &  Co.  v.  South  London  Tramways,  Co.,  L.  R.,  182  B. 
Div.  815,  a  tramway  company  had  employed  contractors  to  execute  certain 
works.  The  plaintiff  had  advanced  money  to  the  contractors  and  taken  as 
security  an  assignment  of  retention  moneys  which  the  secretary  of  the  company 
had  falsely  represented  to  be  in  the  hands  of  the  company.  In  an  action  against 
the  company  to  compel  it  to  make  good  these  representations.  It  was  held  that 
it  was  not  within  the  scope  of  a  secretary's  authority  to  make  such  representa- 
tions, and  the  defendants  were  not  estopped  from  denying  that  such  money  was 
due.  In  Read  t.  Buffum,  79  Oal.  77,  it  was  held  that  an  assignment  of  an  ac- 
count for  goods  manufactured  and  sold  by  a  corporation,  made  in  its  name  by 
its  secretary,  was  invalid  in  the  absence  of  evidence  of  his  authority  to  make  iu 
ISee  also  Newlands  v.  Nat.  Employes  A.  Ass'n,  53  L.  T.  (N.  S.)  242;  Wahllg  v. 
iHandard  Pump  Mfg.  Co.,  5  N.  Y.  Supp.  420. 

<  See  Topeka  P.  A.  B.  v.  Marthi,  80  Kan.  750;  18  P.  941;  Whitaker  v.  Kll- 
roy,  70  Mich.  ©35;  88  N.  W.  606;  Ind.  R.  M.  Co.  v.  St.  L.  Ft.  S.  &  W.  R.  Co., 
120  U.  S.  256;  7  S.  Ct.  542. 

Where  the  by-laws  of  a  mining  corporation  declare  it  the  duty  of  the  general 
manager  to  ''take  charge  of  the  business  of  selling  the  ores  mined,**  he  has  au- 
thority to  enter  into  a  contract  with  a  smelting  company  for  the  sale  to  it  of  all 
the  ores  to  be  mined  within  a  given  period.  Robert  £.  Lee  Silver  Min.  Co.  v. 
Omaha  &  Grant  Smelting  A  Refining  Co.,  (Colo.)  26  P.  326. 

^  In  Planter's  Rice  Mill  Co.  v.  Olmstead,  78  6a.  586;  3  S.  £.  Rep.  647,  the 
ittperintendent  had  borrowed  money  for  his  individual  use,  giving  as  security 
the  receipt  of  the  corporation  for  a  quantity  of  rice  which  the  receipt  stated  was 
stored  in  the  mill  in  his  name.  It  was  held  in  an  action  brought  against  the 
corporation  for  the  money  advanced,  that  it  was  not  liable,  as  the  plaintiff  should 
haye  inquired  whether  the  superintendent's  representations  were  true.  See 
Also  Soclete  des  Mines  D' Argent  et  Fonderies  de  Bingham  v.  Mackintosh,  (Utah) 
2^  P.  660. 
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Nor  can  he  where  his  duties  and  powers  are  prescribed 
and  limited  exceed  them  so  as  to  bind  the  corporation,^ 
or  usurp  functions  belonging  to  the  board  of  directorj^ 
or  other  agents.^ 

It  seems  to  be  settled  in  Massachusetts  that  the 
treasurers  of  savings  banks  and  incorporated  cities,  towns 
and  villages  have  no  implied  authority  to  borrow  money 
and  bind  these  corporations  for  repayment  of  the  same 
although  the  corporate  name  be  used  in  the  transac- 
tion.® The  weight  of  authority  elsewhere  is  to  the 
same  effect,  though  the  authorities  are  not  uniform.* 
Whatever  doubts  may  be  entertained  with  respect  to 
other  corporations,  there  is  nothing  in  the  nature  of  the 
duties  of  treasurers  of  railroad  companies  which  implies 
that  they,  by  virtue  of  their  oflSce,  have  authority  to  bor- 
row money  for  the  companies  for  which  they  act  and 
to  give  notes  therefor.^    Treasurers  have  no  implied 


1  As  by  employing  ft  surveyor  to  establish  ft  boundary  line;  Hartford  L  M. 
Co.  Y.  Cambiia  M.  Co.  (Mich.),  45  N.  W.  351;  by  a  sale  of  a  raihtMd;  Bowen 
V.  Mt.  Wash.  Ry.  Co.,  62  N.  H.  502;  by  purchase  of  supplies,  there  being  a  by- 
law limiting  his  authority  in  the  matter;  Rathbum  t.  Snow,  3  N.  T.  S.  025; 
by  retaining  an  attorney;  St.  L.  F.  B.  <&  W.  R.  Co.  v.  Grove,  (Kan.)  18  P.  958. 
See  also  Dale  v.  Donaldson  L.  Co.,  (Ark.)  2  S.  W.  703. 

«  Rathburn  v.  Snow,  3  N.  Y.  S.  925;  Bowen  v.  Mt.  Wash.  Ry.,  02  N.  H.  502. 
A  civil  engineer  having  the  management  of  a  railroad  company^s  affairs  tem- 
porarily has  no  implied  authority  to  affix  his  seal  to  a  contract  for  grading  as 
that  of  the  company.    Sajrton  v.  Tex.  S.  F.  &  N.  R.  Co.,  4  N.M.  201 ;  16  P.  851. 

'  See  Dedham  Inst,  for  Savings  v.  Slack,  6  Cush.  408;  Bradbe  v.  Warren  F. 
C.  Sav.  B'k,  127  Mass.  107;  Towell  F.  C.  Sav.  B'k  v.  Winchester,  8  Allen,  109. 
And  the  following  authorities  in  that  state  establish  the  doctrine  tliat  the  same 
rule  applies  also  to  manufacturing  and  trading  corporations.  Packard  v.  First 
UniversaUst  Soc.,  10  Met.  427;  E.  Carver  Co.  v.  Mfg.  Ins.  Co.,  6  Gray,  214^  220; 
Torrey  v.  Dnstin  Monument  Ass'n,  5  Allen,  327;  Paige  v.  Stone,  10  Met.  100; 
Mahone  v.  Manchester  A  L.  R.  Co.,  Ill  Mass.  72;  Emerson  v.  Providence  Ilat 
Mfg.  Co.,  12  Mass.  237;  Webber  v,  Williams  College,  23  Pick.  303;  Haywood  v. 
Pllgrin  Soc.,  21  Pick.  270. 

*  See  First  Nat.  Bank  v.  C.  B,  C.  W.  W.  Co.,  56  Hun,  412;  Moshanon  I..  & 
li.  Co.  V.  Sloan,  (Pa.)  7  A.  102;  Page  v.  Fall  Riv.  W.  &  P.  R.  Co.,  31  F.  257. 

"  The  treasurer  of  a  savings  bank  is  not  virtxiie  officii  invested  with  the  power 
of  borrowing  money  for  the  institution,  and  pledging  its  security  as  coUatenil/* 
Fifth  Ward  Sav.  Bank  v.  First  Nat.  Bank,  48  N.  J.  L.  518;  7  A.  318. 

5  In  Craft  v.  S.  Boston  R,  Co.,  150  Mass.  207;  5  L.  R.  An.  641,  the  treasurer  luid 
borrowed  a  sum  of  money  from  plaintiff  and  given  the  company^  s  note  therefory. 
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authority  to  release,  without  consideration,  parties  from 
the  payment  of  debts  due  the  corporation/ 

§  195.  Execution  of  conyeyances  under  seaL — All  formal 
and  important  acts  of  corporations  are  usually  evidenced 
by  affixing  its  seal  in  addition  to  its  signature  executed 
by  an  agent  thereunto  duly  authorized  ;  and  though  not 
absolutely  required  to  have  a  seal  in  order  to  give  valid- 
ity to  their  ordinary  acts,  most  or  all  of  them  are  author- 
ized to  use  a  seal.  The  presence  of  the  corporate  seal 
is  essential  to  the  validity  of  a  conveyance  of  real  estate 
in  all  states  requiring  such  conveyance  to  be  by  deed 
under  seal.^     And  in  some  states  where  private  seals 


tnd  used  the  money  in  paying  indebtedness  of  the  company  incnrred  by  him  in 
order  to  cover  preyious  embezzlements  which  he  had  been  guilty  of.  One  of 
the  by-laws  provided  that  **  the  treasurer  shall,  in  the  name  of  the  company  sign 
and  indorse  all  promissory  notes  and  drafts  of  the  company  as  he  may  be  re- 
quired  by  the  directors;  and  the  same  shall  be  countersigned  by  the  president. 
In  addition  to  the  count  on  the  note  there  was  one  in  assumpsit  for  money  had 
and  received.  But  the  court  held  that  no  recovery  could  be  had  on  either  count 
and  said  : — ^*  No  obligation  on  the  part  of  the  defendant  ought  to  be  implied  in. 
this  case  because  Reed  was  a  defaulter  and  the  money  was  used  to  cover  up  hit 
defalcations  by  paying  debts  of  the  company  which  the  money  of  the  company, 
if  he  had  not  embezzled  it,  would  have  been  used  to  pay.  The  only  reasonable 
inference  is,  that  Reed*s  primary  purpose  in  using  the  money  in  this  way  was 
to  escape  detection  and  benefit  himself.  Whether  it  was  a  benefit  to  the  com- 
pany that  he  was  able  to  obtain  and  use  the  money  for  this  purpose  is  neces- 
sarily uncertain.  The  money  was  not  borrowed  5ona  Jlde  for  the  use  of  the 
company."  See  also  R.  R.  Nat.  Bank  v.  Lowell,  109  Mass.  214;  Agawan  Nat. 
Bank  v.  South  Hadley,  128  Mass.  503. 
1  Moshannon  L.  &  L.  Co.  v.  Sloan,  (Pa.)  7  A.  102. 

*  Mott  V.  Danville,  Sem.  120  111.  403;  21  N.  £.  027.  A  mortgage  by  a  corpo- 
ration by  its  attorney  in  fact  is  sufficient,  if  executed  in  the  name  of  the  corpo- 
ration under  the  attorney^  s  own  hand  and  seal  when  the  power  of  attorney  is 
under  seal.     First  Nat.  Bank  v.  Salem  C.  F.  M.  Co.,  36  Fed.  Rep.  89. 

Although  a  corporate  seal  impressed  upon  a  promissory  note  is  no  part  of 
the  note  itself,  yet  if  it  contain  the  name  of  the  corporation  in  full,  it  may  be 
taken,  with  other  facts,  to  explain  the  intent  of  the  makers  of  the  note  who,  in 
signing,  have  affixed  to  their  names  the  words  **  President/'  and  **  Sec.  6.  M. 
(•o.,"  respectively.     Guthrie  v.  Imbrie,  12  Or.  182;  6  P.  664. 

it  is  not  necessary  that  an  assignment  of  a  mortgage  executed  to  a  corpora- 
tion should  be  made  by  an  attorney  of  the  corporation,  appointed  for  that  pur- 
pose, as  the  mortgage  has  no  existence  independent  of  the  debt,  and  is  therefore 
assignable  as  a  debt  of  the  corporation.    Chilton  v.  Brooks,  71  Md.  446;  18  A* 
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have  been  abolished  corporations  are  still  required  to 
seal  their  deeds  with  their  corporate  seals.^ 

But  any  seal  other  than  that  of  the  corporation  ordi- 
narily in  use  by  the  corporation  may  be  used  as  its  com- 
mon seal,  and  will  be  suflScient  although  the  deed  con- 
tain no  reference  to  it  as  such.^  When,  however,  a  cor- 
poration has  adopted  a  common  seal  of  a  particular 
character  or  device,  it  should  be  used  to  make  a  valid 
•deed.^  To  constitute  a  sealing  there  must  be  an  actual 
impression  upon  the  paper  or  some  substance  attached 
thereto  capable  of  receiving  it.*  When  the  common 
seal  of  a .  corporation  appears  to  be  afiSxed  to  an  in- 
strument, and  the  signatures  of  the  proper  officers  are 
proved,  courts  are  to  presume  that  the  officers  did  not 
•exceed  their  authority ;  and  the  seal  is  itself  prima  facie 
evidence  that  it  was  affixed  by  proper  authority.*  A 
deed  signed  by  the  president  duly  authorized  to  sign  it, 
«nd  acknowledged  by  him  as  the  free  and  voluntary  act 
of  the  corporation  with  its  seal  attached,  is  properly 
'executed.^  But  if  the  seal  has  been  attached  by  some 
one  not  authorized  to  do  so,  this  may  be  shown  to  im- 
peach the  deed,'^  though  if,  subsequent  to  an  unauthor- 


^  3  Wash,  on  Real  Prop.  288. 

^  1  Wood,  Conv.  192;  Dig.  Fait  A.  2;  Shep.  Tbaeh*  Cff;  IGU  Bam  Foandrf 
•V.  Hovey,  21  Pick.  417,  428. 

>  Stebbins  v.  Merritt,  10  Gush.  27,  34:  Koehlerv.  Black  River  Co.,  etc.,  2 
Black.  715.  A  deed  purporting  to  be  tliti  deed  of  a  corporation  authoriiedby 
law  to  have  and  use  a  common  seal  but,  signed  by  the  president  and  secretary 
«of  the  corporation  without  authority  of  tlie  trustees  and  not  sealed  with  the  cor- 
porate seal  was  held  void.    Mott  v.  Danville,  Sem.'129  DL  403. 

«  Hendee  v.  Pinkerton,  14  Allen,  381;  Tanner,  etc.,  Co.,  v.  Hall,  22  FU.  391; 
Koyal  Bank  of  Liverpool  v.  Grand  Junction  B.  &  D.  Co.,  100  Mass.  444.  A  fac- 
simile printed  upon  a  blank  form  which  is  filled  up  does  not  thereby  become  a 
-sealed  instrument.    Bates  v.  Boston,  etc.,  R.  R.  Co.,  10  Allen,  251. 

^  Bliss  V.  Canal  Co.,  65  Cal.  502. 

«  Murphy  v.  Welch,  128  Mass. -489;  Mo.  F.  C.  Works  v.  Ellison,  30  Ho.  App. 
'67;  Hopper  v.  Lovejoy,  (N.  J.)  21  A.  298. 

^  Eoehler  v.  Black  River,  etc.,  Co.,  2  Black.  715;  Bliss  v.  Canal  Co.,  suimu 
Slight  evidence  is  insufficient  to  overcome  the  presumption  in  favor  of  the 
4kttthority  of  one  who  has  affixed  the  corporate  seal  to  an  instrument.    Parker 
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ized  sealing,  the  instrument  be  delivered  by  the  proper 
authority  or  by  direction  of  a  stockholders'  meeting,  the 
act  becomes  that  of  the  corporation  and  amounts  to  a 
sealing  by  it.^ 

§  196.  The  plaee  of  the  agent's  transactions  ImmateriaL 
— Subject  to  such  qualifications  and  conditions  as  the 
various  state  sovereignties  may  impose  on  the  exercise 
of  privileges  by  foreign  corporations,  the  latter  are  no 
more  restricted  to  place  in  their  operations  through 
agencies  than  are  natural  persons.*  The  validity  of 
acts  of  agents  and  the  extent  of  their  authority  relate 
to  the  charter  of  the  corporations  they  represent  and 
the  law  of  the  place  where  these  questions  are  to  be 
subsequently  passed  upon.* 

§  197.  Agents  cannot  serre  an  interest  adrerse  to  that 
of  the  corporation. — What  has  elsewhere  been  regarded 
as  the  fiduciary  relation  of  directors  applies  equally  to 
all  other  corporate  oflBcers  and  agents.* 

In  matters  touching  the  agency  agents  cannot  act  so 


▼.  Receiver,  49  N.  J.  L.  465;  9  A.  082;  and  the  burden  of  proof  to  show  the 
lack  of  authority  is  on  the  party  denying  it.  Scludlard  v.  Eel  River  S.  Nav. 
Co.,  70  Gal.  144;  11  P.  590;  Fidelity  Ins.  T.  A  S.  D.  Co.,  v.  Shenandoah  Val. 
R.  Ck).,  32  W.  Va.  244;  9  S.  E.  180;  Catiett  v.  Starr,  70  Tex.  485;  7  S.  W.  844. 
The  presumption  is  not  indulged  where  one  assuming  to  sign  for  the  corporation 
has  affixed  his  own  private  seal  instead  of  tliat  of  the  corporation.  See  Fitch 
V.  Lcwiston  S.  M.  Co.,  80  Me.  34;  12  A.  732;  Saxton  v.  Tex.  S.  F.  &  N.  R.  Co., 
4  X.  M.  201;  16  p.  851 ;  Lay  v.  Austin,  (Fla.)  7  So.  143. 

1  1  Wood,  Conv.  192.  See  also  Spring  Garden  Bank  v.  Hulings  Lumber  Co., 
32W.  Va.357;  9S.  E.  248. 

2  Christian  Union  v.  Yount,  101  U.  S.  352;  Bank  of  Augusta  v.  Earle,  13  Pet. 
319;  Galveston  R.  R.  v.  Cowdrey,  11  Wall.  459;  Leasure  v.  Union  Mut,  Life 
Ins.  Co.,  91  Pa.  St.  491;  Wood  Hydraulic  Hose  Min.  Co.  v.  King,  45  Iowa,  560; 
Cowell  V.  Spring  Co.,  100  U.  S.  55;  Doyle  v.  Continental  Ins.  Co.,  94  Id.  535; 
Home  Ins.  Co.  v.  Davis,  29  Mich.  238. 

*  Wright  V.  Bundy,  11  Ind.  308;  Humphreys  v.  Mooney,  5  Col.  282;  Hilley  v. 
Boriington,  etc,  R.  R.  Co.,  70  X.  Y.  223;  Pope  v.  Terra  Haute  Car  Mfg.  Co.,  87 
Id.  137. 

*  Infra,  §  429.  It  is  not  a  breach  of  duty  by  the  treasurer  of  a  corporation  to  expose 
its  property  to  be  attached  by  one  of  its  creditors.  The  Literati  v.  Heald,  141 
Mass.  326;  5  N.  E.  147. 
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as  to  bind  their  principals  where  they  have  an  adverse 
interest  in  themselves.* 

The  rule  as  applicable  to  the  managers  and  agents  of 
corporations  should  in  no  particular  be  relaxed.  The 
stockholders  necessarily  confide  to  the  integrity,  fidel- 
ity and  watchfulness  of  those  whom  they  have  selected 
to  represent  them  and  their  interests.  This  duty  their 
agents  have  assumed  ;  this  the  law  imposes  upon  them  ; 
and  this  those  for  whom  they  act  have  a  right  to  ex- 
pect. The  shareholders  and  members  are  not  present 
to  watch  over  their  own  interests  ;  they  cannot  speak 
on  their  own  behalf  ;  they  must  trust  to  the  fidelity  of 
their  representatives.  If  the  latter  discharge  their 
trusts  and  duties  faithfully,  the  law  interposes  for  their 
protection  and  defense  against  personal  liability  ;  if  they 
depart  from  the  line  of  duty  and  take  to  themselves  or 
waste  the  property  or  interests  entrusted  to  them,  the 
law,  on  the  application  of  the  injured  shareholders 
or  members,  promptly  steps  in  to  apply  the  correc- 
tive and  restore  to  the  injured  what  they  thus  have 
lost.« 

The  same  principle  which  forbids  an  agent  represent- 
ing his  own  interests  adverse  to  his  principal's,  also  for- 
bids his  acting  for  a  third  party  having  an  interest  ad- 
verse to  his  principal.     Its  fairness  or  unfairness  is  im- 


1  Justice  Story  says: — "  This  rule  is  founded  upon  the  plain  and  obv^io^  ^^^' 
sideration  that  the  principal  bargains  in  the  emplo3rment  for  the  exercUe  of  the 
disinterested  skill,  diligence  and  zeal  of  the  agent  for  his  own  exclusive  benebt. 
It  is  a  confidence  necessarily  reposed  in  the  agent  that  he  wiU  act  withasol^ 
regard  to  the  interests  of  his  principal  as  far  as  he  lawfully  may ;  and  ^^^^  ^^ 
impartiality  could  possibly  be  presumed  on  tlie  part  of  an  agent  where  1^**  ^^ 
interests  were  concerned,  that  is  not  what  the  principal  bargains  for  ?  ^^  ^ 
many  cases  it  is  the  very  last  thing  whicli  could  advance  his  interests/*  ^^^^ 
on  Agency,  sec.  210. 

2  Cumberland  Coal  Co.  v.  Sherman,  30  Barb.  553.  An  agent  of  a  rail^^yco"^' 
poration  charged  with  the  duty  of  selecting  a  route  or  line  of  railway  ca^^^^  ^^^ 
a  consideration  paid  to  himself  agree  to  select  a  particular  route,  and  sucli  a  con- 
tract was  held  void.     Holllday  v.  Davis,  5  Or.  -iO. 


f  199  EXERCISE  OF  POWER  THROUGH  AGENTS.  221 

* 

material.     It  is  constructively  fraudulent  and  may  be 
avoided  at  the  election  of  the  principal.^ 

§  198.  Batifleation  a  walTer  of  remedy.— But  since  the 
rule  is  established  for  the  benefit  and  protection  of  the 
principal,  he  may  waive  his  right  to  avoid  it ;  and  if,  after 
full  knowledge  of  the  transaction,  he  ratifies  it,  it  will 
bind  him  notwithstanding  the  interest  of  his  agent. 

And  that  an  agent  may,  by  mutual  consent  and  with 
full  knowledge,  represent  two  persons  in  a  transaction 
relating  to  or  embracing  a  subject  matter  respecting 
which  their  interests  may  be  adverse  or  conflictmg, 
having  their  assent  so  to  do,  admits  of  no  doubt.^ 

§  199.  Cannot  pnrehase  corporate  property. — The  cases 
which  most  frequently  arise  are  those  in  which  being 
appointed  to  sell  an  agent  becomes  the  purchaser,  or 
being  appointed  to  buy  becomes  the  seller.  But  it  is  a 
rule  equally  applicable  to  all  cases,  that  no  agent 
will  be  permitted  to  act  for  himself,  in  a  transaction  in 
which  he  represents  another,  without  his  principal's 
consent.* 


^  Aberdeen  By.  Co.  v.  Blackie,  1  McQaeen,  H.  L.  461;  The  New  York  Build- 
ings Co.  y.  McKenzie,3  Paton,  H.  L.  878;  Bisbam's  Prin.  £q.  106;  18  O.  St.  182. 

2  U.  S.  Rolling  Stock  Co.  v.  Atlantic  ife  6.  W.  R.  B.  Co.,  34  O.  St.  450. 

'  Where  the  same  person  was  made  the  agent  of  two  mining  corporations  in 
the  same  vicinity,  and  it  became  necessary  for  one  to  deal  with  the  other,  he 
was  presumed  to  have  the  same  power  to  act  for  both  that  would  be  possessed 
if  there  were  two  agents  acting  separately,  and  may  dispose  of  property  in  the 
same  way;  and  such  double  authority  would  dispense  with  such  formalities 
as  could  not  be  complied  with  where  one  man  acts  for  both  companies.  The 
Adams  Mining  Co.  v.  Senter,  26  Midi.  73.  In  this  case  the  court  in  an- 
nouncing its  opinion  said: — **  The  authority  of  agents,  where  no  law  is  violated, 
is  as  large  as  their  employers  choose  to  make  it.  There  are  multitudes  of  cases 
where  the  same  person  acts  under  power  from  different  principals  in  their  mu- 
tual transactions.  Every  partnership  involves  such  double  relation.  Every 
survey  of  boundaries  by  a  surveyor  jointly  agreed  upon  would  come  within  simi- 
lar difficulties.  There  can  be  no  presumption  that  the  agent  of  two  parties  will 
deal  unfairly  with  either." 

^  Where  the  president  of  a  corporation  acting  as  the  agent  of  a  third  party 
loaned  money  to  the  corporation  without  consulting  the  directors  or  trustees  or 
tlie  party  whose  money  he  loaned,  and  used  a  portion  of  the  money  thus  used, 
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But  a  director  of  a  corporation  who  has  in  good 
faith  advanced  it  money  to  pay  its  debts,  and  to  secure 
payment  taken  a  mortgage  on  its  property,  may  be- 
come a  purchaser  of  such  property  at  a  foreclosure 
sale.^ 


in  payment  of  his  own  salary  as  president,  and  the  transaction  was  ratified  by 
his  casting  vote  as  president  of  the  board,  it  was  held  that  his  personal  interest 
rendered  the  whole  proceeding  void.  Chamberlain  ▼.  Pac.  Wool  G.  Co.,  54  Gal. 
103.    See  also  Preston  v.  Langhran,  12  N.  Y.  S.  818. 

When  the  note  of  the  corporation  signed  by  the  president  and  secretary  wa» 
given  for  an  individoai  indebtedness,  the  same  was  held  not  to  be  the  note  of  the 
corporation.    Hall  v.  Aubom  Tamp.  Co.,  27  Cal.  255.    A  resolution  was  psased 
by  the  board  of  directors  of  a  mining  company  to  borrow  money  with  which  to 
.pay  the  debts  of  the  corporation  and  to  give  a  mortgage  on  its  property  to  secue 
the  same.    The  president  being  also  one  of  the  directors  bought  up  the  debt» 
and  had  them  assigned  to  a  firm  in  which  he  was  interested.    He  was  not  allowed 
to  foreclose  the  mortgage  in  satisfaction  of  the  lien  claimed  in  favor  of  the  Ann, 
although  it  did  not  appear  whether  plaintiff  had  secured  the  claims  at  a  diKonnt 
or  not.    The  court  said  on  that  point  that  the  policy  of  the  law  did  not  peimit 
any  inquiry  into  that  question.    Davis  v.  Bock  Creek  L.  F.  M.  Co.,  65  GaL  S50. 
See  also  Finch  v.  Riverside  A  A.  Ry.  Co.,  (Cal.)  25  P.  765.     In  such  cases  the 
corporation  is  not  chargeable  with  the  knowledge  nor  bound  by  the  acts  of  its- 
officers.    Eoehler  v.  Dodge,  (Neb.)  47  N.  W.  918. 

The  general  principle  is  sustained  and  exemplified  in  San  Francisco  W.  Co. 
V.  Patten,  (Cal.)  25  P.  186;  holding  that  the  secretary  of  a  corporation,  who  is 
also  its  general  manager,  and  to  whom  all  its  affkirs  are  committed,  is  guilty  of 
a  fraud  against  the  corporation  in  secretly  purchasing  its  property  in  hii  own. 
name  at  execution  and  tax  sales. 

1  Saltmarsh  v.  Spaulding,  147  Mass.  224;  17  N.  B.  816. 
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CHAPTER  X. 

AOQmSinON,    OWNEBSHIP    AND    DISPOSAL  OF   PBOPEBTY   BT 

OBDINABY  METHODS. 

{  800.  The  common  law  rule. 

201.  Property  can  be  acquired  only  for  legitimate  nses  of  oarporatiooa. 

202.  Character  of  corporation  important. 
208.  The  state  alone  can  object. 

204.  Amount  of  capital  stock  no  measure. 

20&.  Statutory  limitations  upon  the  power. 

206.  Nature  and  operation  of  such  statutes. 

207.  Purchase  and  sale  includes  a  holding. 
20&  Estate,  title  and  tenure. 

200.  When  tenancy  in  common  results. 

210.  Foreign  corporations  as  land  owners. 

211.  Capacity  to  hold  as  trustee.— Title  as  cestui  que  trust 

212.  Must  have  capacity  to  execute  the  trust. 

218.  A  liberal  rule  with  respect  to  charitable  trusts. 

214.  How  affected  by  doctrine  of  cy  prea, 

216.  Execution  of  charitable  uses. 

218.  Administration  of  charities  by  corporations. 

217.  Corporate  powers  with  respect  to  trusts  cannot  be  enlaiged* 

218.  Visitorial  power  over  the  trust. 

219.  Modem  view  of  visitorial  power. 

220.  Vested  in  courts  of  equity. 

221.  English  decisions  inapplicable. 

222.  Donor  may  make  rules  and  conditions. 

228.  The  rule  against  perpetuities  not  applicable  to  charitable  bequests. 

224.  How  fttr  the  directions  of  the  donor  of  funds  for  charitable  uses  ar» 

binding  on  the  corporation. 

225.  Effect  of  conditions. 

^*  Grants  and  devises  to  religious  corporations. 

227.  MThether  held  by  society  in  trust  or  absolutely. 

228.  Effect  of  becoming  incorporated. 

220.  Sale  of  property  of  religious  corporations. 

280.  Liens  in  favor  of  corporations  upon  property  in  their  possession. 

281.  Lien  not  lost  by  warehousing  the  goods. 

282.  Lien  of  banks  on  commercial  paper. 
^*  lien  of  bank  on  deposit. 

§  200,  The  common  law  mle, — The  power  to  purchase, 
iiold  and  convey  real  estate  was  an  incident  of  civil 
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corporations  at  common  law.  They  might  take  hold, 
alienate  and  transmit  in  succession  both  personal  and 
real  property  and  contract  with  reference  to  the  same 
like  individuals/ 

In  most  of  the  states  limitations  by  statute  have  been 
placed  upon  the  power  of  corporations  to  acquire  and 
hold  land.  Thes.e  constitute  the  only  restrictions  upon 
the  common  law  right.  Kent  says  : — "  We  have  not, 
in  this  country,  re-enacted  the  statutes  of  mortmain  or 
generally  assumed  them  to  be  in  force,  and  the  only 
check  to  the  acquisition  of  lands  by  corporations  con- 
sists in  those  special  restrictions  contained  in  the  acts 
by  which  they  are  incorporated  and  which  usually  con- 
fine the  capacity  to  purchase  real  estate  to  specified 
and  necessary  objects,  and  in  the  force  to  be  given  to 
the  exception  of  corporations  out  of  the  statute  of 
wills."  ^    Accordingly  a  corporation  is  presumed  in  the 


1  1  Blk.  Com.  475;  Trustees  First  Baptist  Church  y.  Brooklyn  Fire  Ins.  Co., 
19  N.  Y.  305;  Post  v.  ^tna  Ins.  Co.,  43  Barb.  351;  New  England  Fire  Ins.  Ca 
V.  Robinson,  25  Ind.  536,  541;  Binney's  Case,  2  Bland,  Oh.  142;  The  Banks  v. 
Poitiaux,  3  Rand.  136;  Barry  v.  Merchants'  Exchange  Co.,  1  Sandf.  Ch.  280; 
New  York  Dry  Docks  y.  Hicks,  5  McLean,  111;  Page  v.  Heineberg,  40  Yt.  81. 

^  1  Kent's  Com.  356.  Pennsylvania  should  be  mentioned,  however,  as  an  ex- 
ception to  this  otherwise  universal  rule  in  the  United  States.  The  judges  of  the 
Supreme  Court  in  that  state  were  at  an  early  date  appointed  to  examine  and 
report  to  the  legislature  such  of  the  English  statutes  as  were  in  force  there. 
They  reported  that  the  statutes  of  mortmain  were  "So  far  in  force  that  all 
conveyances made  to  a  body  corporate  for  the  use  of  a  body  cor- 
porate are  void,  unless  sanctioned  by  charter  or  act  of  assembly.'*  8  Bin- 
ney,  505,  626.  See  Meth.  Church  v.  Remington,  1  Watto,  218;  Miller  v.  Por- 
ter, 53  Pa.  St.  292.  Subsequent  statutes  embodied  substantially  the  provis- 
ions of  the  English  statutes  of  mortmain  making  purchases  of  land  by  cor- 
porations without  the  license  of  the  commonwealth  subject  to  forfeiture.  Un- 
der a  provision  in  the  charter  of  a  charitable  corporation,  limiting  the  amount 
of  real  and  personal  property  it  can  hold  at  one  time,  such  corporation  can 
only  take  such  part  of  a  legacy  given  it  as  will,  with  the  property  already  owned, 
less  its  indebtedness,  make  up  the  maximum  amount.  Wood  v.  Hammond, 
(R.  I.)  17  A.  324,  holding  also  that  an  amendment  to  the  charter,  after  testator's 
death,  increasing  the  amount  such  corporation  can  hold,  will  not  enable  it  to 
take  the  residue  of  the  legacy. 

In  New  York,  where  there  is  a  prohibition  against  the  taking  of  property 
beyond  a  certain  value,  by  a  corporation,  a  devise  or  bequest  to  a  corporati<» 
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absence  of  evidence  to  the  contrary  to  have  the  right  to 
purchase  and  hold  real  estate/ 

§  201.  Property  can  be  acquired  only  for  legitiiiiato  uses 
•of  corporations. — This  power,  like  others  conferred  upon 
c'orporations  by  express  words  or  implication,  can  only 
be  exercised  for  the  accomplishment  of  the  objects  for 
which  they  are  formed.  The  acquisition  of  property 
for  a  purpose  foreign  to  its  legitimate  uses  as  a  corpo- 
ration would  be  an  ultra  vires  act.  A  company  formed 
for  manufacturing  purposes,  for  instance,  would  require 
lands  upon  which  to  construct  its  pldnt  and  buildings, 
^within  which  to  operate  its  machinery  and  store  its 
products  ;  but  it  would  have  no  more  right  under  a 
charter  authorizing  it  to  engage  in  manufacturing  and 
to  acquire  all  lands  necessary  to  enable  it  to  success- 
fully prosecute  that  business  to  invest  in  town  lots  for 
speculative  purposes  than  to  purchase  and  operate  a 
stage  line  to  meet  the  necessities  of  public  travel.* 

§  202.  Character  of  corporation  important* — In  deter- 
mining whether,  upon  a  given  acquisition  of  property,  a 
corporation  has  exceeded  its  implied  powers  or  confined 
itself  within  them,  much  will  depend  upon  the  charac- 
ter of  the  particular  corporation  and  the  nature  of  the 
business  for  which  it  was  formed.     Banks  are  organized 


which  will  exceed  that  value  is  void  as  to  the  excess.  In  re  McGraw's  Estate, 
111  X.  Y.  66;  19  N.  E.  1S8.  Under  Const.  Pa.,  Art.  17,  §  5,  which  forbids  cor- 
porations that  are  common  carriers  to  hold  or  acquire  land  except  such  as  may 
he  necessary  for  carrying  on  their  business,  land  held  by  a  railroad  corporation 
•contrary  thereto  does  not  thereby  escheat  to  the  state,  since  the  section  affixes 
no  penalty  for  its  violation.  Following  19  A.  291,  and  reversing  7  A.  766, 
Sterrett  and  Clark,  JJ.,  dissenting,  Conunon wealth  v.  New  York,  L.  E.  A 
W.  K.  Co.  (Pa.),  21  A.  528. 

>  People  V.  La  Rue,  67  Cal.  526;  8  P.  84. 

<  See  Pacific  R.  R.  Co.  v.  Seeley,  45  Mo.  212;  Rennselaer,  etc.,  R.  R.  Co.  v. 
Davis,  43  N.  Y.  187;  Occum  Co.  v.  Sprague  Co.,  84  Conn.  529;  Coleman  v.  San 
Raphael  Tump.  Co.,  49  Cal.  157;  Case  v.  Kelly,  133  U.  S.  21;  Com.  v.  N.  Y.  L. 
E.  A  W.  R.  Co.,  132  Pa.  St.  591;  19  A.  291. 
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for  commercial  purposes,  and  their  holding  of  real 
estate  should  be  confined  and  is  usually  limited  by 
statute  to  an  amount  sufScient  and  necessary  for  their 
places  of  business  and  such  as  may  be  acquired  inciden- 
tally in  the  transaction  of  their  business.  In  a  case 
involving  a  review  of  this  subject,  Wagner,  J.,  said  :— 
'*  Their  business  is  to  discount  and  negotiate  promissory 
notes,  drafts,  bills  of  exchange,  and  other  evidences  of 
debt,  the  buying  and  selling  of  bills,  bullion,  and  the 
lending  of  money  on  personal  security.  To  permit 
them  to  lend  their  money  on  real  estate  security  would 
be  destructive  to  their  efficiency,  and  defeat  the  object 
had  in  view  in  their  creation.  Instead  of  being  agents 
for  purposes  of  trade,  dealing  in  commercial  paper,  dis- 
counting notes,  and  furnishing  the  necessary  facilities 
for  loans,  they  would  have  their  capital  locked  up  in 
landed  property,  and  thus  be  powerless  to  carry  on  the 
business  which  induced  their  organization."  ^ 

§  208.  The  state  alone  can  object.— It  is  usual  to  insert 
in  the  charter  or  in  a  general  statute  a  clause,  limiting 
the  amount  of  real  estate  corporations  may  hold.^  Bat 
if  a  corporation  exceeds  this  prescribed  amount  by  an 
original  purchase,  nobody  but  the  state  can  interfere 
with  its  holding  the  property  thus  acquired  ;  ^  and  if  its 
property  by  a  rise  in  its  value  comes  to  exceed  the 
amoimt  prescribed  in  the  charter,  its  title  will  not  there- 
by be  impaired.* 

^  Matthews  v.  Skinner,  62  Mo.  829. 

^  An  act  which  provides  for  the  acquisition  and  holding  of  land  for  the 
purpose  of  public  worship,  by  religious  denominations,  whether  faioorporsted 
or  not,  does  not  empower  an  unincorporated  local  religious  association  to  take  a 
bequest  of  personal  property.  Rhodes  v.  Rhodes,  88  Tenn.  687.  See  also  Rup- 
pell  v.  Schlegel,  55  Hun,  188.  A  conveyance  by  or  to  a  de  facto  corporation 
cannot  be  avoided  by  reason  of  defective  organization.  Doyle  v.  Land,  etc,  Co., 
46  F.  709. 

^  American  Mortg.  Co.  of  Scotland  v.  Tennville  (Oa.),  13  S.  E.  158. 

«  Kent,  Com.  282,  283;  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  638.  In  this 
case  the  income  of  the  property  had  increased  from  30  pounds  sterling  per  year 
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The  rule  that  no  one  but  the  state  can  object  does 
not  apply  where  conveyances  have  been  executed,  but 
no  part  of  the  contract  has  been  executed  if  the  pur- 
chase or  sale  by  the  corporation  is  clearly  ultra  vires. 
In  that  case,  either  party  may  repudiate  the  contract, 
and  any  stockholder  may  enjoin  its  completion.^ 

§  204.  Amoiuit  of  eapital  stoek  no  measare. — The  amount 
of  capital  stock  limited  in  the  charter  does  not  measure 
the  amount  in  value  of  the  property  which  a  corpora- 
tion may  legally  acquire  and  hold.  In  the  absence  of 
statutory  prohibitions,  it  may  accumulate  and  hold  both 
personalty  and  real  property  and  contract  obligations 
within  the  objects  for  which  it  was  organized  to  an  un- 
limited amount  without  regard  to  the  amount  of  capital 
fixed  in  the  charter  or  agreed  upon  in  the  articles  of 
incorporation.^ 

A  reduction  in  the  capital  stock,  therefore,  does  not 
per  se  affect  the  power  of  the  corporation  to  purchase 
and  hold  real  estate.  And  a  purchase  made  for  a  pur- 
pose which  comes  within  its  proper  powers  may  be 
held  by  it,  notwithstanding  the  failure  of  the  object  for 
which  the  purchase  was  made.* 

§  205.  Statutory  limitations  upon  the  power. — Numer- 
ons  reasons  have  been  adMimced  from  time  to  time,  in 
favor  of  the  restrictions  upon  the  power  of  corporations 
to  deal  in  real  estate.  They  were  summarized  by  Chris- 
tiancy,  J.,  in  Thompson  v.  Waters.*    **  1.  The  danger  of 


te  1900,000.  See  also  Hwpending  v.  Dutch  Church,  16  Pet.  402;  Hubbert  v. 
TUatty  Church,  24  Wend.  687;  Haryard  College  v.  Boston,  101  Mass.  470. 

1  In  re  McGraw's  Estate,  111  N.  Y.  66;  Wood  y.  Hammond,  (R.  I.)  17  A.  824 ; 
SiKMles  V.  Rhodes,  88Tenn.  637;  Oilberty.  Hole(S.  D.),40N.  W.  1;  Infra,  §77^. 

^  State  v.  Morristown  Fire  Ass'n,  3  Zab.  105;  Parry  v.  Merchants*  Szch.  Co., 
1  Sandf .  Ch.  280. 

'  Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25. 

*  25  Mich.  214. 
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their  speculating  in  land  to  large  amounts,  keeping  it 
unimproved,  and  thereby  retarding  the  settlement  and 
cultivation  of  the  coimtry,  or,  if  improved,  preventing 
settlers  from  obtaining  clear  and  independent  titles,  and 
introducing  a  system  of  tenancies  in  which  the  tenants 
would  be  in  a  great  measure  dependent  upon  the  cor- 
porations ;  2.  The  holding  of  such  land  for  a  long  period 
of  time,  transmitted  by  perpetual  succession,  without 
any  change,  as  in  the  case  of  natural  persons  ;  and  3. 
The  influence  which  wealthy  corporations,  holding  large 
bodies  of  land  in  the  state,  might  exert  over  the  legisla- 
ture." 

The  restrictive  statutes  are  generally  directed  to  the 
prevention  of  perpetuities  and  designed  to  prevent  ac- 
cumulations of  property  in  hands  which  do  not  relax  by 
death,  and  permit  distribution,  division  and  free  aliena- 
tion, as  in  the  case  of  ownership  by  natural  persons. 
The  same  policy  justifies  such  statutes  as  led  to  the  en- 
actment of  the  statutes  of  mortmain  which  derive  their 
designation  from  the  words  in  mortu  manu — in  a  hand 
that  is  dead.  The  mortmain  acts  were  first  directed 
-against  ecclesiastical  bodies  to  prevent  the  withdrawal 
of  large  quantities  of  real  estate  from  feudal  services 
and  free  transmission  from  one  person  to  another,  i 

Later  on,  the  provisions  of  these  statutes  were  ex- 
tended to  civil  or  lay  corporations,  and  they  were  placed 
equally  within  the  prohibition  of  the  mortmain  statutes. 
They  made  lands  conveyed  to  any  third  person  for  use 
of  the  prescribed  corporations  liable  to  forfeiture  in 
like  maimer  as  if  conveyed  in  mortmain.* 

There  are  evidences  that  restrictions  were  likewise 
placed  upon  this  power  of  corporations  by  the  civil  law. 
Gibbon  states  that  it  contained  provisions  that  no  real 


^  Co.  Lit.  2  b. ;  1  Kyd  on  Corp.  78,  79;  1  Blk.  Com.  479. 
<  1  Kyd  on  Corp.  95. 
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estate  should  be  given  or  bequeathed  to  any  corporate 
body  without  a  special  privilege  or  dispensation  from 
the  emperor  or  senate.^ 

§  206.  Nature  and  operation  of  sneh  statutes. — Statutory 
limitations  do  not,  of  their  own  inherent  force,  have  the 
effect  to  impart  the  taint  of  illegality  to  private  trans- 
actions between  corporations  and  individuals,  however 
much  the  powers  of  the  former  are  transcended  in  con- 
summating them.  Their  quality  is  rather  that  of  an  ex- 
press reservation  of  authority  to  call  such  transactions 
in  question  for  abuse  of  corporate  powers  with  respect 
to  the  acquisition  and  ownership  of  property  than  of  an 
express  prohibition. 

The  wrong  of  this  nature  is  one  to  the  community  at 
large,  and  the  right  of  redress  abides  dormant  in  the 
state  government  until  set  in  motion  by  the  attorney- 
general  as  its  legal  representative.^  Therefore  it  m 
no  ground  of  action  or  defense  by  even  a  stockholder 
after  a  transaction  in  real  estate  or  personalty  has  been 
consummated  or  partly  performed,  by  both  or  one  of  the 
parties  acting  in  good  faith  and  without  notice  of  the 
ulterior  purpose,  that  the  acquisition  or  possession  of 
the  property  is  not  authorized  by  the  charter  of  a  cor- 
poration. 

In  a  suit  in  ejectment  by  a  water  and  mining  com- 
pany, one  defense  set  up  was  that  the  land  was  not 
necessary  for  the  purposes  of  the  corporation.  In  pass- 
ing upon  such  defense.  Field,  Ch.,  J.,  said: — ••Whether 
or  not  the  premises  in  controversy  are  necessary  for 


^  Vol.  2,  p.  355;  1  Browne,  Civ.  &  An.  L.  142. 

*  HeiskeU  v.  Chickasaw  Lodge,  3  Pickle,  Tenn.  668;  11  S.  W.  825;  Jones 
V.  Benshaw,  ISOPenn.  327;  18  A.  651.  Bone  v.  Del.  <&  H.  Canal  Co.  (Pa.),  5 
A.  751.  But  a  corporation  holding  lands  under  a  lease  holds  it  subject  to  the 
legal  construction  and  subject  to  all  implied  conditions  necessary  to  give  validity 
Wit.    Holt  V.  Town  of  Antrim,  04  N.  H.  284;  9  A.  389. 
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those  purposes,  it  is  not  material  to  inquire  ;  that  is  a 
matter  between  the  government  and  the  corporation,  and 
is  no  concern  of  the  defendants.  It  would  lead  to  in- 
finite inconveniences  and  embarrassments  if  in  suits  by 
corporations  to  recover  the  possession  of  their  property 
for  the  purposes  of  their  incorporation  their  title  were 
made  to  rest  upon  the  existence  of  that  necessity."  * 

In  some  of  the  states,  however,  the  statute  prescribes 
distinctly  the  amount  of  property  corporations  may 
acquire,  and  expressly  prohibits  the  purchasing  or 
holding  in  excess  of  the  specified  amount.  And  some- 
times the  kinds  of  property  and  the  uses  to  which  it 
shall  be  devoted  are  also  specified.  The  rights  of  the 
parties  to  a  transaction  within  the  prohibition  of  such 
statute  would  depend  upon  circumstances  more  fully 
considered  elsewhere.* 

§  207.  Purchase  and  sale  inelndes  a  holding. — When  a 
corporation  is  prohibited  from  holding  land,  it  cannot 
buy  and  sell,  for  every  purchase  and  sale  by  it  involves 
a  holding  by  it,  and  its  incapacity  renders  the  convey- 
ance defective  for  lack  of  a  competent  grantee.* 

But  the  incapacity  to  purchase  resulting  from  a 
prohibition  foundedupon  the  policy  of  preventing 
accumulations  of  property  in  the  hands  of  corporations 
will  not  be  inferred  where  the  purpose  of  the  corporation 
in  making  the  purchase  was  to  make  sale  of  the  prop- 
erty and  apply  the  proceeds  to  the  accomplishment 
of  legitimate  objects.* 

Thus  where  a  bank  authorized  to  purchase  and  hold 


1  Xatoma  Water  &  Mining  Co.  y.  Clarkin,  14  Cal.  544;  Russell  y.  T.  A  P.  By. 
Co.,  68  Tex.  646;  Hamsber  v.  Hamsher  (EL),  23  N.  £.  1128;  Case  v.  KeUy,  133 
U.  S.  21;  The  Bank  v.  Paiteaux,  8  Rand.  186.  This  rale  applies  alike  to  de 
facto  and  de  jtire  corporations.  E.  Norway  Lake,  etc.,  Church  v.  FroiBlie 
<Minn.),  85  N.  W.  260  ;  Doyle  v.  Land,  etc.  Co.,  46  F.  709. 

2  Infra,  Ch.  XXVII. 

»  Bank  of  Mich.  v.  Niles,  1  Doug.  Mich.  401. 

*  Baird  v.  Bank  of  Washington,  11  Searg.  &  R.  411. 
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Buch  lands  and  tenements,  lots  and  convenient  build- 
ings and  improvements  thereon  as  should  be  necessary 
and  proper  for  the  carrying  on  of  the  business  of  the 
bank,  and  should  be  actually  occupied  for  that  purpose 
it  was  held  that  a  grantee  of  land  purchased  by  the 
bank  in  a  distant  part  of  the  state  and  sold  to  him 
held  the  same  by  an  indefeasible  title  against  all  ex- 
cept the  state.^ 

§  208.  Estate,  tittle  and  tenure. — A  corporation  may 
take  a  fee  without  mention  of  its  successors  or  use  of 
any  equivalent  words.  And  though  limited  in  its  dura- 
tion, it  may  purchase,  hold  and  convey  a  fee  in  like 
manner  and  with  like  effect  as  individuals.^  It  may 
hold  by  any  title  not  inconsistent  with  its  legal  charac- 
ter and  capacity.  It  may  be  tenant  or  tenant  in  com- 
mon. But  it  cannot  hold  by  joint  tenancy  ;  for  the 
right  of  survivorship  is  an  incident  of  such  tenure.  A 
corporation  never  dies,  and  the  natural  person  in  the 
joint  tenancy  would  not  enjoy  the  benefit  of  survivor- 
ship. For  a  similar  reason,  it  cannot  be  a  joint  tenant 
with  another  corporation.  There  could  not  be  in  that 
case — ^in  legal  theory — ^any  possibility  of  survivorship 
by  either  party.* 


^  Leazare  y.  mUegas,  7  Searg.  A  R.  318. 

«  NicoU  V.  N.  Y.  A  Brie  R.  R.  Co.,  12  N.  Y.  (2  Keman)  121;  City  of  Wilkes- 
barre  v.  Wyoming  Hist.  A  Geolog.  Soc.,  26  W.  N.  C.  297;  19  A.  809;  Herzog  v. 
New  York  EL  R.  Co.,  14  N.  Y.  S.  296;  Asheville  Division  No.  15  v.  Ashton,  92 
y.  C.  578;  State  v.  Rives,  5  Ired.  297.  See  School  Dist.  No.  5  v.  Everett,  52 
Mich.  314;  People  v.  Mauran,  5  Denlo,  N.  Y.  889.  A  conveyance  to  trustees 
for  a  charitable  use,  and  their  successors  in  office,  forever,  passes  a  fee  without 
words  of  inheritance.  In  re  Sellers  Chapel  Meth.  Church,  (Pa.)  21  A.  145;  App. 
of  Redman,  Id.  When  a  grant  of  right  of  way  to  a  company  has  been  executed 
in  anticipation  of  and  as  an  inducement  to  its  organization,  the  company  may 
leoelve  such  grant,  and,  after  Its  organization,  ratify  and  make  it  obligatory  on 
the  grantor.    Bravard  v.  Cincinnati,  H.  A  I.  R.  Co.,  115  Ind.  474;  17  N.  E.  18;5. 

'  Where  a  city  in  connection  with  the  county  of  which  it  formed  a  part  pur- 
chased a  theatre  to  be  used  for  city  and  county  purposes,  each  to  own  an  un- 
divided one  half  Interest,  and  an  action  was  brought  by  the  taxpayers  to  enjoin 
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Nothing  is  more  common  than  for  two  or  more  cor- 
porations to  purchase  or  lease  buildings  or  lands  and 
hold  them  for  business  purposes  as  tenants  in  common, 
for  instance,  railroad  companies  of  .depots,  ferry  land- 
ings, and  warehouses  ;  landings  and  wharves  by  steam- 
ship and  other  navigation  companies,  and  places  of 
business  by  insurance  and  trading  companies.  They 
frequently  become  tenants  in  common  of  personal  prop- 
erty. Insurance  companies  may  own  pilot  boats  in 
common,  and  canal  companies  may  be  tenants  in  com- 
mon of  locks,  canal  boats  and  other  property  subserv- 
ing their  mutual  interest,^ 

§  209.  Where  tenancy  in  common  results. — It  is  a  well 
established  rule  applicable  to  all  grants  and  devices, 
that  if  a  grant  should  be  made  to  persons  or  corpora- 
tions implying  in  its  terms  a  joint  tenancy,  but  such  an 
estate  could  not  vest  for  the  reason  that  some  of  the 
requisite  unities  were  wanting,  the  result  would  be  the 
creation  of  a  tenancy  in  common.  Tenancy  in  common 
was  the  original  condition  of  the  largest  class  of  corpor- 


the  city  from  making  payment  of  its  portion  of  the  purchase  money  therefor  on 
the  gronnd  that  its  action  was  both  inexpedient  and  illegal,  it  was  held  that  the 
two  municipal  corporations  had  power  to  purchase  th^  property  and  hold  it  a» 
tenants  in  common  but  not  as  joint  tenants.  De  Witt  v.  San  Francisco,  2  CaL 
289.  Wells,  J.,  delivering  the  opinion,  said:— ^*  Two  corporations  cannot  hold 
as  joint  tenants  because  two  of  the  essential  unities  are  wanting— namely,  the 
same  capacity  and  title.  Nor  can  they  hold  as  joint  tenants  for  another  reason- 
being  each  perpetual  there  can  be  no  survivorship  between  them,  and  this,  as  we 
have  seen,  is  the  distinguishing  incident  of  this  estate.  Nor  can  a  corporation 
hold  lands  as  a  joint  tenant  with  a  natural  person,  for  there  is  no  reciprocity  of 
survivorship  between  them.    But  a  tenancy  in  common  requires  for  its  existence 

but  one  unity,  namely,  that  of  possession The  books  and  cases 

do  not  afiford  any  instance  in  which  the  right  of  holding  lands  as  tenants  in 
common  either  with  each  other  or  with  natural  persons  is  denied  to  corpora- 
tions. Not  one  of  the  reasons  to  work  a  want  of  capacity  to  hold  as  joint  ten- 
ants  would  prevent  their  holding  as  tenants  in  common  for  this  estate  requires- 
but  one  unity,  that  of  possession." 

^  1  Kyd  on  Corp.  108;  7  Wend.  412,  holding  that  corporations  might  be  ten>  • 
ants  in  common  in  personalty  but  not  deciding  as  to  real  estate,  because  tba 
question  was  not  before  the  court. 
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ations  known  to  the  common  law  ;  and  their  common 
possession  was  never  severed  until  the  original  position 
produced  inconveniences.^ 

The  title  to  land  acquired  by  a  corporation  is  vested 
in  the  corporate  entity  itself  and  not  in  the  members. 
The  latter  are  not  tenants  in  common  and  cannot  even 
by  joint  and  unanimous  deed  convey  the  legal  title. 
One  who  holds  all  the  stock  is  not  competent  to  con- 
vey the  title  of  the  corporation  in  his  own  name.^  The 
mere  incorporation  of  tenants  in  common  does  not  ipsa 
facto  vest  in  the  corporation  formed  by  them,  the  title 
to  their  estate.  There  must  be  a  conveyance  by  proper 
deeds  from  the  individuals  to  the  corporation.*  But  if 
a  conveyance  is  made  to  a  corporation  aggregate  for 
their  own  lives,  this  is  no  estate  for  life  but  a  fee 
simple,  for  they  and  their  successors  may  continue  to 
exist  as  a  corporation  forever.* 

If,  in  such  case,  the  corporation  should  have  been 
dissolved  at  common  law,  the  land  would  have  reverted 
to  the  grantor  or  his  heirs  ;  but  the  corporation  could 
have  defeated  a  reverter  by  alienation  in  fee.^  Lands 
conveyed  to  capital  stock  corporations  for  valuable  con-^ 
sideration,  to  not  revert  to  the  vendor  on  dissolution. 
They  are  sold  and  ihe  proceeds  applied  to  the  payment 
of  creditors'  claims  if  required  for  that  purpose,  and  if 
not  needed  distributed  to  the  stockholders.^  No  formal 
acceptance  of  a  grant  on  the  part  of  a  corporation  is 
required.  Grants  made  to  a  corporation  are  presumed 
to  be  mutually  beneficial  to  it  and  the  grantor. 

^  IKydonCorp.  108. 

*  Supra,  §  5. 

*  Hanahan  v.  Vamum,  11  Gray,  Mass.  405;  Sefflngwell  v.  Elliott,  8  Pick; 
(Mass.)  451.  See  Bangor  House  Proprietary  y.  Hinckley,  12  Me.  385;  Holland 
▼.  Craft,  3  Gray,  162;  Contra,  Second  Cong.  Ch.  Soc.  v.  Waring,  24  Pick.  304. 

*  Bac.  Abr.  Tit.  Corporations,  etc.  See  First  Baptist  Soc.  v.  Haxen,  100  Mass.. 
332;  School  Dist.  v.  Everett,  52  Mich.  314. 

*  Preston  on  Estates,  50,  250. 

*  Infra,  §  1010. 
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§  210.  Foreign  eorpontions  m  landowners. — On  a  ques- 
tion whether  a  foreign  corporation  is  entitled  by  its 
charter  to  hold  land  in  a  particular  state,  the  court  will 
give  its  own  construction  to  the  charter  and  will  be 
governed  by  the  decision  of  the  courts  of  the  state 
under  whose  laws  the  corporation  was  created  only  so 
far  as  the  reasons  upon  which  they  were  founded  en- 
title them  to  consideration.*  But  a  state  may  plaoe 
whatever  restrictions  it  pleases  upon  the  power  of 
foreign  corporations  to  hold  lands,  or  may  prohibit  such 
holding  entirely.^  And  where  a  corporation  is  pro- 
hibited from  owning  land  directly  in  a  state,  it  cannot 
exercise  ownership  indirectly  as  by  obtaining  a  major- 
ity of  the  stock  of  a  domestic  corporation.*  But  a  cor- 
porate deed  in  a  chain  of  title  though  executed  by  a 
foreign  corporation  will  be  presumed  to  be  valid  thori^ 
made  by  a  foreign  corporation.* 

If  the  charter  of  a  foreign  corporation  does  not  per- 
mit it  to  acquire  real  estate  by  ordinary  methods,  it 
cannot  take  it  by  devise  in  another  state.^  But  where 
the  laws  of  the  state  where  a  devise  to  a  foreign  cor- 
poration is  made  allow  it,  it  is  valid  notwithstanding  a 
prohibition  in  its  charter  or  in  the  laws  of  the  state  of 
its  creation.® 


^  Boyce  y.  City  of  St.  Louis,  29  Barb.  650;  Nicholson  v.  Leayitt,  4  Saadf. 
276  ;  White  v.  Howard,  88  Conn.  342;  Com.  v.  N.  Y.  L.  £.  ^b  W.  R.  Ga,  114; 
Pa.  St.  340;  1  Ry.  A  Corp.  L.  J.  108;  7  A.  766. 

3  It  was  held  that  statutes  authorizing  railroads  to  take  land  for  their  right  of 
way  do  not  apply  to  foreign  corporations.  Holbert  v.  St.  K.  C.  A  N.  R.  Co.,  45 
la.  23.  An  educational  institution  chartered  in  another  state  not  having  a  cap- 
ital stock  was  held  not  prohibited  from  owning  real  estate  in  Illinois  within 
the  terms  of  sec.  26  111.  corporation  act  of  1872.  Santa  Clara  Fern.  Acad.  v. 
Sullivan,  116  Bl.  375;  6N.  £.  183. 

«  Com.  V.  N.  Y.  L.  £.  <lk  W.  R.  Co.,  114  Pa.  St.  340. 

*  Tarpey  v.  Deseret  Salt  Co.,  (Utoh)  17  P.  661. 

*  Boyce  v.  St.  Louis,  29  Barb.  650;  Starkweather  v.  Am.  Bible  Soc.,  72  HI  50. 
<  Am.  Bible  Soc.  v.  Marsliall,  15  O.  St.  537.    Thompson  v.  Swoope,  24  Pa. 

St.  474;  Sherwood  v.  Am.  Bible  Soc,  4  Abb.  App.  Cas.  227.    And  though  duly 
authorized  by  Its  charter,  if  contrary  to  law  of  the  state  where  made,  the  devise 
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§211.  Capacity  to  hold  as  trustee.  Title  as  cestui  que  trust. 

— It  seems  that  in  England  a  corporation  cannot  assume 
to  designate  an  agent  to  perform  the  duties  of  an  ex- 
ecutor or  administrator  with  the  will  annexed  under  an 
appointment  as  such.^  But  with  respect  to  trusts 
which  are  not  strictly  matters  of  personal  confidence, 
the  former  rule  has  been  relaxed  and  corporations  may 
now  take  property  in  trust  for  others  where  they  might 
take  it  directly  and  absolutely  for  their  own  purposes. 
"  Where  a  corporation  has  legal  capacity  to  take  real 
^Jkd  personal  estate,  then  it  may  take  and  hold  it 
upon  trust  in  the*same  'manner  and  to  the  same  extent 
AS  a  private  individual  may  do.**  ^ 

If  property  be  granted  to  a  corporation  in  trust  partly 
for  itseU  and  partly  for  another  corporation,  it  may 
hold  it  and  execute  the  trust.*  And  one  incorporated 
mission  society  may  take  and  hold  property  in  trust 
for  another.* 

It  was  settled  by  the  early  decisions  in  this  country, 
that  corporations  might  execute  trusts  of  a  religious 
and  charitable  nature  if  consistent  with  the  objects  of 
their  creation.*    And  equity  will  not  allow  a  trust  to 


U  void.    See  United  States  v.  Fox,  94  U.  S.  315,  holding  a  devise  of  land  to  the 
government  of  the  United  States  to  be  void. 
^  Georgetown  College  v.  Brown,  84  Md.  450;  Matter  of  Thompson,  33  Barb. 


534. 


'  Yidal  V.  Girard's  Exrs.,  2  How.  127, 187,  per  Justice  Story.  A  bequest  of  all 
the  residue  of  the  testator^s  estate  to  tmstees,  to  be  converted  into  personalty, 
and  the  income  derived  therefrom  to  be  paid  to  the  board  of  water  commissioners 
of  Detroit,  or  their  successors,  to  be  used  by  them  in  beautifying  and  improving 
the  grounds  whereon  the  water  works  are  situated,  and  for  the  maintenance  of 
a  library,  is  valid;  being  a  trust  of  which  the  subject,  the  beneficiaries,  and  the 
purpose  are  clearly  defined,  and  the  beneficiaries  having  been  expressly  author- 
ized by  the  legislature  to  accept  and  expend  the  fund  arising  thence.  Penny  v. 
Croul,  76  Mich.  431 ;  43  N.  W.  649. 

•  Matter  of  Howe,  1  Paige,  214.    See  In  re  Tweed,  12  N.  Y.  S.  642. 

*  Sheldon  v.  Ohappel,  47  Hun,  50. 

'  Robertson  v.  Bullions,  11  N.  Y.  243;  Chaplin  v.  School  Dist.,  etc.,  35  N.  H. 
445;  Phillips  Academy  v.  King,  12  Mass.  546.  A  township  being  a  distinct 
municipal  corporation,  with  power  to  receive  and  expend  funds  coming  into  its 
possession,  for  school  purposes,  a  devise  to  it  for  the  support  of  the  common 
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fail  merely  because  a  corporation  appointed  as  trustee 
is  incompetent  from  lack  of  legal  capacity  to  execute 
the  trust.  The  court  will  appoint  a  proper  trustee  to 
carry  it  out.^ 

§  212.  Must  have  eapaeity  to  execute  the  trnst.— Notwith- 
standing the  general  rule  that  whoever  is  capable  of 
taking  the  legal  title  or  beneficial  interest  in  property 
may  take  the  same  in  trust  for  others,  it  does   not 
follow  that  such   party  is  capable   of  performing  or 
executing  the   trust.     The  ability  or  competency  to 
execute  the  trust  is  the  real  test  in  determining  whether 
a  corporation  may  take.     If,  for  instance,  the  law  does 
not  allow  aliens  and  non-residents  to  become  trustees, 
the  prohibition  would  apply  to  foreign  corporations, 
though  the  latter  be  authorized  to  purchase  real  estate 
for  its  necessary  uses.    The  general  rule  of  qualification 
and  capacity  of  corporations  as  trustees  applies  and 


schools  is  germane  to  the  purpose  of  its  creation,  and  is  not  void  for  want  of 
capacity  in  the  devisee  to  hold.    Skinner  v.  Harrison,  116  Ind.  130;  18  N.  E.  529. 

The  charter  of  the  North  American  Elelief  Society  for  the  Indigent  Jews  in 
Jerusalem  contains  by  implication  power  to  ameliorate  their  condition  by  the 
contribution  of  money  for  the  purposes  of  education,  and  hence  it  can  take 
money  left  it  by  will  for  that  purpose.    Riker  v.  Leo,  1  N.  Y.  S.  128. 

A  legacy  of  $30,000  *'  to  the  trustees  of  Bloomfield  Academy  to  be  appropri- 
ated at  tlieir  discretion  in  founding  a  free  public  library  in  the  town  of  Show- 
hegan,^'  is  vested  absolutely  in  the  donee.  Dascomb  v.  Marston,  (Me.)  13  A. 
888. 

Where  land  was  given  an  association  to  establish  a  school,  and  the  association 
built  on  it,  and  afterwards  obtained  a  charter,  which  was  allowed  to  lapse,  it 
was  held  that  the  obtaining  of  the  chilrter  put  the  association  in  abeyance,  and 
at  its  expiration  the  land  revested  in  the  members  of  the  association,  and  did 
not  revert  to  the  donor.    Bates  v.  Palmetto  Soc. ,  (S.  C.)  6  S.  E.  327. 

Testator  gave  legacies  to  named  educational  and  cliaritable  institutions,  and 
provided  for  the  accumulation  of  a  trust  fund,  from  ^he  income  of  which  one- 
quarter  should  go  to  ^*  educational  institutions  similar  to  those  mentioned,"  and 
one-quarter  to  *^  charitable  institutions  similar  to  those  mentioned."  Held, 
that  it  is  for  the  trustee  to  decide  to  which  of  similar  institutions  the  fund  should 
be  distributed,  and  the  proportions  to  be  given  to  each.  Rhode  Island  Hospital 
Trust  Co.  v.  Olney,  (U.  I.)  13  A.  118. 

» Infra,  Ch.  37.  Story  Eq.  Jur.,  sees.  98,  976;  McCarter  v.  Orphan  Asylum  Soc., 
9  Cow.  437;  Crocheron  v.  Jaques,  3  Edw.  207;  Dundy  v.  Bandy,  28  N.  Y. 
410;  Perry  on  Trusts,  38. 
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determines  who  and  in  what  cases  they  may  be  cestuis 
que  trust  and  a  corporation  may  be  a  beneficiary  in  a 
trust  estate  where  it  could  legally  acquire  and  hold 
the  legal  title. 

A  simple  bequest  of  money  to  be  paid  to  a  foreign 
corporation  is  valid  even  if  the  law  of  the  state  where 
the  will  is  made  forbids  the  execution  of  such  a  trust 
as  that,  for  which  the  corporation  is  created.^ 

They  cannot  evade  statutory  limitations  upon  their 
right  to  take  the  legal  title  to  lands  by  taking  the  legal 
title  to  trustees  and  the  beneficial  interest  to  them- 
selves.* 

§  213.  A  liberal  mle  with  respect  to  charitable  trusts. — 

But  to  this  rule  there  is  an  important  exception  in  favor 
of  charitable  trusts.  A  limitation  of  one  charity  upon 
another  is  not  an  infringement  of  the  rule  against  perpe- 
tuities.^ In  these  the  cestuis  que  t/rust  are  not  and  need 
not  be  capable  of  taking  the  legal  title,  as  when  prop- 
erty is  given  in  trust  for  the  poor  of  a  parish  or  for 
the  education  of  youth,  or  for  pious  uses,  or  for  any 
charitable  purpose.  The  beneficiaries  are  generally 
unknown,  uncertain,  changing  and  incapable  of  taking 
or  dealing  with  the  legal  title.  Such  trusts  are  valid 
in  equity  ;  and  courts  of  equity  will  administer  them 
and  protect  the  rights  of  the  cestuis  que  trust.^ 


'  Tnutees  Presby.  Ch.  v.  Guthrie,  6  L.  R.  An.  321;  86  Va.  125;  Bank  of 
Augnsta  v.  Earie,  18  Pet.  521 ;  C^owell  v.  Colo.  Spgs.  Co.,  100  IT.  S.  55. 
^  HUl  on  Tnutees,  52;  Lewin  on  TnuU,  86. 

*  Stom  Agr.  School  v.  Whitney,  54  Conn.  842;  8  A.  141;  so  a  conveyance  of 
Iftnd  to  the  trustee  of  an  incorporated  religions  society,  to  be  used  for  the  erec- 
tion of  a  chorch  building,  does  not  Tiolate  the  statutes  against  suspension  of  the 
power  of  alienation,  for  the  reason  that  such  trustees  are  within  the  meaning  of 
the  statutes,  '*  persons  in  being,  by  whom  an  absolute  fee  in  possession'^  could 
>t  any  time  be  conveyed  through  the  agency  of  the  circuit  court,  as  prescribed 
in  the  statutes.    PVidness  v.  Braunborg,  73  Wis.  257. 

*  **  It  is  immaterial  how  uncertain,  indefinite,  and  vague  the  cestuis  que  trust 
or  ibal  beneficiaries  of  a  charitable  trust  are,  provided  there  is  a  legal  mode  of 
rendering  them  certain  by  means  of  trustees  appointed  or  to  be  appointed.    In 
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§  214.  How  affected  by  doctrine  of  cy  pres. — The  doc- 
trine of  cy  pres  has  an  important  bearing  upon  all  be- 


other  words,  it  IB  immaterial  how  nneertaiii  the  beneficiaries  or  objects  are,  if 
the  ooort,  by  a  trae  constmction  of  the  instroment,  has  power  to  appoint  trus- 
tees to  exercise  the  discretion  or  i>ower  of  making  the  beneficiaries  as  certain  as 
the  nature  of  the  trost  requires  them  to  be.  Uncertainty  as  to  the  individual 
beneficiaries  is  cliaracteristic  of  a  charitable  use/*  Beckwith  v.  St  Phillips 
Parish,  69  Ga.  u64;  Miller  v.  Atchinson,  63  N.  Car.  537.  See  also  McLain  v. 
School  Directors,  51  Pa.  St.  196.  In  order  that  a  bequest  to  a  town  for  the 
purpose  of  investing  the  principal  and  applying  the  income  to  a  specific  object 
may  take  effect  as  an  absolute  gift  to  the  town,  the  gift  must  be  made  for  some 
one  or  all  of  the  purposes  for  which  the  town  was  incorporated;  and  where  it  is 
under  no  legal  liability  to  support  persons  who  do  not  come  within  the  statntaiy 
definition  of  poor  persons,  a  bequest  **  for  the  support  of  the  poor  of  the  town" 
cannot  take  effect  as  an  absolute  gift  to  the  town.  Reversing  8  N.  Y.  S.  772. 
RuGKB,  C.  J.,  and  FmcH  and  Gray,  J  J.,  dissenting,  Fosdick  v.  Town  of  Hemp- 
stead (N.  Y.)  26  N.  £.  801;  State  v.  Griffith,  2  Del.  Ch.  392. 

A  bequest  ''to  the  Am.  Bible  Soc to  be  used  by  the  said  society  for 

the  promulgation  of  the  Holy  Bible,^*  is  not  void  as  a  gift  in  trust,  without 
a  definite  or  ascertainable  beneficiary  capable  of  enforcing  the  trust,  since  the 
gift  was  limited  to  the  precise  use  for  which  the-  society  was  incorpomted.  In  re 
TiOok,  54  Hun,  635;  7  N.  Y.  S.  298.  See  also  Wetmore  v.  N.  Y.  Inst,  for  the 
Blind,  18  N.  Y.  St.  R,  732;  3  N.  Y.  S.  179;  Riker  v.  Leo,  115  N.  Y.  93;  21  N. 
E.  719;  Rev.  St.  Wis.  1849,  c.  57,  sec.  ll,subd.  5,  provided  that  ''express  trusts 

may  be  created  for the  beneficial  interest  of  any  person  or  persons, 

when  such  trust  is  fully  expressed,^'  etc.  Held,  that  a  conveyance  to  the  trustees 
of  an  incorporated  religious  society,  for  the  use  of  the  "  members  ^^  sufficiently 
designated  the  beneficiaries.    Fadness  v.  Braunborg,  73  Wis.  257;  41  N.  W.  84. 

A  devise  to  a  lodge  of  Odd  Fellows  "  for  the  benefit  of  the  widows  and  or- 
phans," is  for  the  widows  and  orphans  of  deceased  members  of  that  lodge,  sod 
is  sufficiently  definite  to  be  sustained  as  a  charity.  Heiskell  v.  Chickasaw  Lodge, 
3  Pickle,  Tenn.  668;  11  S.  W.  825;  Wood  v.  Hammond,  (R  L)  17  A.  324; 
App.  of  Goodrich,  67  Conn.  275;  18  A.  49. 

A  bequest  to  the  "  trustees  and  managers  of  the  Phil.  Water  Works"  for  tbe 
benefit  of  the  corporation  is  invalid,  such  a  bequest  not  being  for  a  public 
charity,  and  there  being  no  corporation  of  that  name,  as  the  water  works  are 
owned  and  managed  by  the  city  of  Phil.,  which  will  not  be  presumed  to  be  the 
object  of  the  bounty.  Doughten  v.  Yandever,  5  Del.  Ch.  51.  A  legacy  to  the 
"  Fund  for  Disabled  Ministers  of  the  Presby.  Ch."  will  go  to  the  "  Presby.  Board 
of  Relief  for  Disabled  Ministers  and  the  Widows  and  Orphans  of  Deceased 
Ministers,"  where  it  appears  that  the  latter  title  is  the  name  of  the  only  corpo- 
ration engaged  in  relieving  Presby.  Ministers;  that  testatrix  knew  and  approved 
of  this  corporation;  and  that  there  wvls  no  such  corporation  or  society  as  that 
named  in  the  will.    Woman's  Un.  Miss.  Soc.  v.  Mead,  131  111.  33;  23  N.  K.  603. 

A  testatrix  bequeathed  legacies  to  the  "trustees  of  the  Orphans'  Asylum  of 
Phil,  in  the  State  of  Penn.,"  the  "  trustees  of  the  Widows'  Asylum  "  of  thesame 
place,  and  to  the  "  trustees  of  the  Marine  Soc."  of  the  same  city  and  state,  /or 
the  benefit  of  those  various  institutions.    Held,  that  these  bequests  were  for 
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quests  to  corporations  for  charitable  uses  where  any 
uncertainty  exists  as  to  the  intended  beneficiary.^ 


public  charities,  and  that  the  "  Orphan  Soc.  of  Phil.*'  the  ''  Indigent  Widows* 
and  Single  Women's  Soc."  and  the  *'Penn.  Seaman's  Friend  Soc.**  answered 
with  sufficient  certainty  the  objects  designated  in  the  will  and  would  take  under 
it.  Doughten  v.  Yandever,  5  Del.  Gh.  51.  See  also  Trustees  of  the  General 
Assembly  of  The  Presby.  Oh.  v.  Guthrie,  86  Ya.  125;  10  S.  £.  318.  Compare 
Stratton  v.  Phy^sio-Medical  College,  149  Mass.  505;  21  N.  E.  874;  In  re  Fuller's 
Wm,  75  Wis.  431;  44  N.  W.  804;  Dulany  v.  Middleton,  (Md.)  19  A.  146;  People 
Y.  Simonson,  28  N.  Y.  St.  Rep.  97;  7  N.  Y.  S.  861. 

^  A  bequest  to  such  charitable  institutions  in  the  city  of  St.  Louis  as  ''  my 
executor  shall  deem  worthy  *'  held  to  be  sufficiently  definite.  Howe  v.  Wilson, 
91  Ma  45;  8  S.  W.  890.    See  also  Hunt  v.  Fowler,  121  111.  2C9;  12  N.  £.  3S1. 

A  grant  of  land  **  upon  which  shall  be  erected  a  oolite  free  from  all  sectional 
or  political  influence  '*  is  in  its  nature  a  charitable  trust,  and  as  such  it  is  no  ob- 
jection that  the  beneficiaries  are  imcertain  or  unknown.  Raley  y.  County  of 
Umatilla,  15  Or.  172;  18  P.  890. 

A  bequest  of  one  half  of  the  revenue  of  an  estate  to  the  Presby.  Committee  of 
PnbUcation  at  Richmond,  Ya.,  is  a  valid  bequest  not  void  for  uncertainty,  and 
was  intended  to  be  a  bequest  to  the  trustee  of  the  Presby.  Committee  of  Publica- 
tion, which  by  its  charter  had  a  legal  capacity  to  take,  and  is  entitled  to  take  the 
same.  Wilson  v.  Perry  ( W.  Ya. ),  1 S.  £.  802.  But  charitable  bequests  of  $500  to 
enclose  the  Mount  Pleasant  Church  and  graveyard,  $  4,000  to  purchase  a  p^irsonage 
tor  Mt.  Pleasant  Church,  $250  for  the  Presby.  Sunday  School  at  Union,  $250  for 
the  Sunday  School  at  Centerville,  $250  for  the  Sunday  School  at  Fairview  School 
House,  $800  for  the  Home  Missions  of  the  Presby.  Ch.  and  the  remaining  half 
of  the  residue  of  said  estate  to  purchase  a  parsonage  at  Union,  are  uncertain  as 
to  the  beneficiaries,  and  therefore  void.  Wilson  v.  Perry,  29  W.  Ya.  169;  1  S. 
IS.  80S.  See  also  Yt  Bap.  State  Conv.  v.  Ladd*s  Estate,  58  Yt.  95;  4  A.  684; 
Khig  V.  Grant,  55  Conn.  156;  10  A.  505. 

A  testator  bequeathed  a  sum  of  money  to  a  certain  church  the  income  thereof 
"to  be  applied  to  the  Sunday  School  belonging  to  or  attached  to  said  church.** 
The  church  was  a  corporate  body,  but  the  Sunday  School  was  not.  The  Sunday 
School  having  been  shown  to  be  an  integral  part  of  the  church  organization, 
there  was  not  such  uncertainty  as  to,  and  want  of  legal  identification  of,  the  ob- 
i^  to  be  benefited  as  would  render  the  bequest  void.  Eutaw  Place  Bap.  Cb. 
of  Bdt.  City  v.  Shively,  67  Md.  493;  10  A.  244. 

A  bequest  to  the  churches  of  a  certain  denomination  in  a  city  for  the  care  of 
their  poor  does  not  create  and  perpetuate  a  fund  not  recognized  by  law,  but  is 
an  ordinary  bequest  for  pious  uses  recognized  by  the  La.  Civ.  Code  and  favored 
by  the  courts  of  that  state.    Succession  of  Auch,  89  La.  Ann.  1048;  8  So.  227. 

Where  a  testator  bequeathed  a  portion  of  his  estate  "  to  the  poor  of  the  city 
of  Green  Bay,*'  and  there  were  no  city  paupers  nor  a  poor  fund  in  the  city  of 
Green  Bay  at  the  time  of  the  testator's  death,  it  was  held  that  the  bequest  was 
void  for  uncertain.    In  re  Hoffen's  Estate,  (Wis.)  86  N.  W.  407. 

A  will  which  provided:  *'  I  do  will  and  bequeath  to  the  Meth.  Epls.  Ch.  South, 
to  be  applied  to  foreign  missions,  all  my  property,  real  and  personal,  after  the 
payment  of  my  past  debts,  for  their  use  and  benefit  exclusively,**  was  held  suffi- 
eleat  indication  of  testator's  purpose.    Kinney  v.  Kinney's  Ex'r,  86  Ky.  610;  6- 
S.W.598. 


240  ACQUISITION  AND  DISPOSAL  OF  PROPERTY.  §  214 

It  is  well  settled  that  in  trusts  created  for  other  than 
charitable  purposes  for  the  benefit  of  a  natural  person, 
it  is  not  always  necessary  that  the  cestui  que  trust  should 
be  in  existence  at  the  time  of  its  creation.^  And  a 
devise  for  a  charitable  use  to  churchwardens,  although 
not  a  corporation  capable  in  law  of  holding  and  trans- 
mitting property,  will  be  sustained.^ 

So  the  devise  may  be  made  to  a  corporation  to  be 
organized  after  the  death  of  the  donor,  or  to  certain 
officers  for  their  successors  in  oflSce  ;  or  if  they  are  in- 
capable of  executing  the  trust  then  to  a  corporation  to 
be  formed  for  the  purpose.* 


A  discretion  vested  in  executors  and  trustees  to  bestow  ui>on  a  charitable  cor- 
poration directed  by  the  will  to  be  organized,  the  whole  of  the  residuary  estate, 
or  such  part  as  they  may  deem  expedient,  does  not  render  the  gift  invalid  for 
uncertainty.    Tilden  v.  Green,  18  N.  Y.  S.  Rep.  752;  2  N.  Y.  S.  584. 

The  residuary  clause  of  a  will  was — *^  I  devise  the  remainder  of  my  estate  to 
the  Old  Ladies*  Home,  at  present  near  Rincon  Hill  at  St.  Mary's  Hospital.'*  It 
was  shown  that  a  corporation  named  the  '* Sisters  of  Mercy"  conducted  an 
•establishment  generally  known  as  '*St  Mary^s  Hospital,"  of  which  one  depart- 
ment was  called  *^  Old  Ladies*  Home,"  and  that  there  was  no  other  Old  Ladies' 
Home  in  the  vicinity  of  Ricon  Hill.  It  was  held  that  testatrix  meant  to  make 
such  corporation  her  residuary  legatee,  and  that  the  bequest  was  valid.  In  rs 
Gibson's  Estate,  75  Cal.  320;  .17  P.  488. 

1  Ashhurst  v.  Given,  5  Watts  &  S.,  Pa.  329;  Carson  v.  Carson,  1  Wins.  N. 
'Car.  24. 

2  Atty.-Gen^v.  Oglander,  3  Bro.  Ch.  166;  Atty.-Gen.  v.  Green,  2  Bro.  Ch. 
492;  Atty.-Gen.  V.  Boultbee,  2  Yes.  Jr.  380;  Frier  v.  Peacock,  Finch,  245;  Dnke, 
355;  Atty.-Gen.  v.  Wansay,  15  Yes.  232;  Burrill  v.  Boardman,  43  N.  Y.  254. 

8  Russel  V.  Allen,  107  U.  S.  163. 

«  Seda  V.  Huble,  75  la.  420;  39  K.  W.  685;  Dascomb  v.  Marston,  80  Me.  288; 
13  A.  888.  See  also  Weeks  v.  Hobson,  150  Mass.  377;  23  K.  £.  215;  Field  t. 
Drew  Tlieological  Seminary,  41  F.  371 ;  Sheldon  v.  Chappell,  47  Hun.  60;  Penn. 
V.  Wadhams,  (Or.)  25  P.  720;  IngUs  v.  SaUors'  Snug  Harbor,  8  Pet.  00;  White 
V.  White,  1  Bro.  Ch.  12;  Atty.-Gen.  v.  Downing,  Amb.  550;  Tilden  v.  Green, 
18  N.  Y.  St.  Rep.  752;  2  N.  Y.  S.  584;  Fadness  v.  Braunboig,78  Wis.  257. 
Atty.-Gen.  v.  Bayer,  3  Yes.  714. 

A  bequest  to  the  trustees  of  a  church  or  imincorporated  religious  society  is 
void  in  West  Ya.  and  lapse  of  time  and  acquiescence  of  the  testatoi^s  residuary 
legatee  in  such  bequest  do  not  aid  it.  Mong.  v.  Boush,  20  W.  Ya.  110;  11 S.  E. 
006. 

Foreign  corporations  may  take  bequests  of  charities  under  a  will  made  in 
West  Ya.  when  and  to  the  extent  authorized,  by  their  charters.  University  v. 
Tucker,  31  W.  Ya.  621 ;  8  S.  E.  410. 
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With  respect  to  the  capacity  for  taking  and  holding 
and  the  title  acquired,  it  is  immaterial  as  to  the  means 
of  acquisition  of  property  whethei;  by  devise,  bequest, 
gift,  inter  vivoSj  gift  causa  mortis^  or  investment  of  cor- 
porate funds  or  by  the  exercise  of  eminent  domain. 

§  215.  Execution  of  eharitable  uses. — In  order  to  prop- 
erly discuss  the  functions  and  duties  of  corporations  in 
the  administration  of  charitable  uses,  it  becomes  nec- 
essary to  define  the  term  "  charity,"  In  its  restricted 
sense,  it  means  relief  or  alms  to  the  poor  ;  but  a  charity 
in  a  legal  sense  may  be  more  fully  defined  as  a  gift  to  be 
appUed,  consistently  with  existing  laws,  for  the  benefit 
of  an  indefinite  number  of  persons, — either  by  bringing 
their  hearts  under  the  influence  of  education  or  religion, 
by  relieving  their  bodies  from  disease,  suffering  or  con- 
straint, by  assisting  them  to  establish  themselves  for  life, 
or  by  erecting  or  maintaining  public  buildings  or  works, 
or  otherwise  lessening  the  burdens  of  government.  It 
is  immaterial  whether  the  purpose  is  called  charitable  in 
the  gift  itself,  if  it  is  so  described  as  to  show  that  it  is 
charitable  in  its  nature."  ^ 


A  will  oontaining  a  devise  of  land  to  a  religioiu  society  by  the  words,  *'  At 
the  death  of  my  wife,  I  give  and  devise,"  etc,  provided  that  the  land  devised 
should  be  used  as  a  parsonage  by  the  society,  and  that  when  the  society  shall 
cease  to  nse  it  as  such  it  should  revert  to  the  testator's  heirs.  It  was  held,  that 
the  devise  did  not  vest  till  the  death  of  testator's  wife,  and  that  the  society,  hav- 
ing been  incorporated  during  her  life,  was  competent  to  take  under  the  devise, 
although  not  incorporated  at  the  time  of  testator's  death.  Ix>ngheed  v.  Dyke- 
man's  Bap.  Ch.  A  Soc.  12  N.  Y.  S.  207. 

When  subscriptions  for  the  benefit  of  a  business  corporation  to  be  oi^ganised 
in  the  future  are  made  payable  to  a  designated  agent  he  becomes  trustee  of  an 
express  trust,  and  may  enforce  such  subscriptions  by  suit  in  his  own  name  ac- 
cording to  their  terms.    West  v.  Crawford,  80  Cal.  2a 

^  Jackson  v.  Phillips,  14  Allen,  566,  per  Justice  Gbbt.  A  trust  for  the  purpose 
of  public  religious  worship  and  other  charitable  uses  is  one  of  which  the  courts 
will  take  cognisance  and  assume  control  for  the  purpose  of  preventing  its  abuse, 
perversion  or  destruction.  Mannix  v.  Purcell,  46  Ohio  St.  102;  19  N.  £.  672; 
Succession  of  Auch.,  39  La.  Ann.  1043;  Seda  v.  Huble,  76  la.  429;  Hutchin's 
Sz'r  V.  George,  44  N.  J.  £q.  124;  Kinney  v.  Kinney's  Ex'r,  86  Ky.  610;  6  S. 

W.  593. 

16 
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The  importance  attached  to  charity  by  the  EngUsh 
courts  of  chancery  arises  from  the  statute  of  Elizabeth 
under  which  those  purposes  are  considered  charitable 
which  are  enumerated  in  the  statute  or  which  by  anal- 
ogy are  deemed  within  its  spirit  or  intendment.^ 

§  216.  Administration  of  cliarities  by  corporations.— By 

reason  of  their  continuity  of  existence  and  immunity 
from  those  accidents  which  are  liable  to  terminate  the 
trust  or  interrupt  its  enjoyment  when  the  trustees  are 
natural  persons,  corporations  are  the  safest  and  most 
convenient  mediums  through  which  to  effectuate  the  in- 
tentions of  donors  of  funds  devoted  to  general  charity. 
Owing  to  these  superior  facilities  the  trustees  of  a 
charity  sometimes  have  themselves  incorporated  in  order 
to  carry  out  the  intention  of  the  donor  with  more  con- 
venience. There  is  nothing  illegal  in  their  doing  so. 
True,  it  is  a  delegation  of  the  trust  which  ordinarily  is 
not  allowable  ;  but  such  charities  being  matters  of  pub- 
lic concern,  to  a  certain  extent,  the  legislature  has  power 
to  direct  their  administration  and  to  make  all  needful 
provisions  and  rules  for  the  preservation  and  application 
of  the  funds  with  the  consent  of  those  in  whom  is  vested 
the  legal  title.  But  it  may  not  alter  the  uses  to  which 
they  have  been  devoted  or  establish  any  changes  which 
could  not,  by  a  fair  construction,  have  been  contemplated 
by  the  donor. 

An  unincorporated  institution  organized,  administered,  and  maintained  by  a 
municipal  corporation,  and  known  as  **  The  Insane  Asylum,*'  may  be  the  object 
of  a  charitable  bequest.    Succession  of  Vance,  dO  La.  Ann.  371 ;  2  So.  54. 

A  gift  of  real  estate  in  Missouri,  to  the  Mo.  Historical  Soc.  and  Academy  of 
Science  of  St.  Louis,  being  for  the  promotion  of  science,  education  and  the 
diffusion  of  useful  knowledge,  is  valid  as  a  charity,  though  not  so  denominated 
in  the  deed.    Mo.  ms.  Soc.  v.  Academy  of  Science,  04  Mo.  409;  8  S.  W.  d40. 

^  Tudor  Char.  Uses,  Snd  Ed.  4;  Morice  v.  Bishop  of  Durham,  0  Yes.  405. 

Penn.  Laws,  Act  of  Apr.  26,  1855,  declares  bequests  to  charities  void  when 
testator  dies  within  one  calendar  month  after  making  his  will.  Craig  v.  Libby, 
(Pa.)  9  A.  171.  See  also  Shields  v.  McAuley,  37  F.  902.  Compare  Porter  y. 
Carolin,  50  Hun,  603;  2  X.  Y.  S.  791.     Laws  N.  Y.  1848;    Ch.  319,  renders  in* 
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The  trustees  have  such  vested  rights  under  the  gift 
of  the  donor  and  the  act  of  incorporation,  that  they 
cannot  be  controlled  or  interfered  with  by  subsequent 
special  legislation.^ 

§  217.  Corporate  powers  with  respect  to  trusts  cannot  be 
enlarged. — A  corporation  engaged  in  the  execution  of  a 
trust  cannot  be  enlarged  by  an  addition  to  its  objects 
and  still  retain  authority  over  the  original  charity. 
But  where  a  municipal  corporation  is  the  devisee  of  an 
estate  in  trust  for  charitable  uses,  its  right  to  hold 
property  devised  to  it  is  not  destroyed  by  a  change  of 
its  name  or  an  enlargement  of  its  area  or  an  increase 
in  the  number  of  its  incorporators,  the  identity  of  the 
corporation  remaining  the  same.* 

Funds  devoted  to  charitable  relief  and  education  of 
indigent  classes  cannot  be  diverted  by  the  trustees 
charged  with  the  execution  of  the  trust  to  general  edu- 
cational purposes.  Thus,  where  a  fond  was  devised  in 
1815  with  directions  to  the  trustees  to  invest  a  portion 


▼alid  bequests  to  charitable  institutions  under  a  will  made  within  two  months  of 
testator's  death.  Bruenahan  v.  Manhattan  Col.,  68  Hun,  48.  See  also  In  re 
Kayanagh's  Will,  53  Hun,  1 ;  Cole  v.  Frost,  51  Hun,  578. 

Under  a  statute  which  provided  that  no  bequest  of  more  than  one  half  of  an 
estate  to  charitable  institutions  should  be  valid,  it  was  held  that  when  a  testa- 
tor devised  all  of  his  estate  to  his  wife  absolutely  daring  her  life  and  with  re- 
mainder over  after  her  death,  and  the  payment  of  her  just  debts  to  two  religious 
societies,  and  the  wife  died,  leaving  the  entire  principal  of  the  estate  unused* 
that  the  remainders  over  were  valid  only  to  the  extent  of  one  half  of  the  estate 
McEeown  v.  Officer,  6  K.  Y.  S.  201.  See  also  In  re  Stile's  Estate,  3  N.  Y.  S. 
137.    Compare  Kine  v.  Becker,  82  Ga.  563;  0  S.  E.  828. 

1  Dartmouth  College  v.  Woodward,  4  Wheat.  518;  St.  John's  CoUege  v.  State, 
15  Md.  830;  Brown  v.  Hummel,  6  Pa.  86;  State  v.  Adams,  4  Mo.  570. 

^  Oirard  v.  Philadelphia,  8  Wall.  1.  In  1769,  M.  bequeathed  his  estate  in 
trust  to  educate  poor  children.  This  trust  remained  in  abeyance  until  1811, 
when  the  legislature  incorporated  the  Orange  Humane  Soc.  to  administer  it, 
which  it  did  for  60  years.  Act  Va.,  March  27,  1876,  assumed  to  repeal  said  act 
of  1811,  and  to  transfer  said  fund  and  corporate  franchises  to  Orange  County 
school  board.  It  was  held  a  valid  act,  because  said  fund  had  been  dedicated  to 
**  public  "  uses,  and  said  **  society  "  was  a  **  public  "  corporation.  Lbwib,  J. 
dissenting.    Wambersie  v.  Orange  Humane  Society,  84  Va.  446;  5  S.  E.  25. 
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of  the  fund,  and  apply  the  proceeds  of  the  investment 
for  the  use  and  support  of  a  '•  poor  school  "or  "in- 
stitution "  for  the  benefit  of  poor  children  in  the  town 
of  Zanesville,  Ohio,  it  was  held  that  any  permanent 
appropriation  of  the  proceeds  of  such  fund  to  aid  the 
public  schools  of  said  city,  thus  lightening  the  taxes 
assessed  upon  property,  would  be  a  perversion  of  the 
fund  from  the  legitimate  objects  of  the  donation,  and 
the  court  directed  a  discontinuance  of  such  appropria* 
tion.i 

But  an  obvious  distinction  exists  between  the  objectd 
of  a  donor's  bounty  and  the  means  of  giving  them  its 
benefits  ;  and  a  court  of  equity  may  direct  such  altera- 
tions  in  the  methods  of  relieving  such  objects  as  their 
altered  conditions  may  require.  If  a  corporation  in 
charge  of  a  trust  does  not  possess  adequate  powers  to 
meet  such  changed  condition,  the  state  may  confer 
upon  it  the  requisite  additional  powers  without  divest- 
ing it  of  the  legal  title.  "  It  cannot  admit  of  a  doubt, 
that  where  there  is  a  valid  devise  to  a  corporation  in 
trust  for  charitable  purposes  unaffected  by  any  question 
as  to  its  validity the  sovereign  may  inter- 
fere to  enforce  the  execution  of  the  trusts  either  by 
changing  the  administrator  if  the  corporation  be  dis- 
solved, or  if  not  by  modifying  or  enlarging  its  fran- 
chises provided  the  trust  be  not  perverted  and  no  wrong 
done  to  the  beneficiaries.*'* 

§  218,  Yisitoilal  power  over  the  trust — Over  the  trust 
fund  given  to  corporations  to  be  administered  for  char- 
itable purposes  or  given  to  trustees,  the  donor  of  the 
trust  usually  reserves  in  the  instrument  by  which  the 
trust  is  created  a  limited  supervision.     But  even  in  the 


^  Mclntire's  Admin,  v.  Zanesville,  17  O.  St.  36ft. 
*  Olrard  v.  Phil.,  7  Wall.  1,  14,  per  Justice  Gribb. 
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absence  of  such  reservation  on  the  institution  of  such 
a  charity,  visitorial  jurisdiction  arises  of  common  right 
in  England  to  the  founder  and  his  heirs,  or  to  those 
whom  the  founder  has  substituted  in  place  of  himself 
and  his  heirs. ^ 

The  common  law  right  of  visitation  was  recognized 
in  England  as  early  as  the  beginning  of  the  reign  of 
Edward  the  Third.*  It  was  frequently  and  probably 
first  exercised  in  the  case  of  religious  corporations  ;  but 
it  does  not  exist  with  respect  to  them  in  this  country. 
Though  the  charities  administered  by  religious  denom- 
inations are  frequently  of  a  public  nature,  the  corpora- 
tions themselves  are  reckoned  private  so  far  that  the 
government  has  no  more  authority  to  control  the  dis- 
position of  their  ordinary  funds  than  those  of  private 
moneyed  corporations.  The  abuse  of  a  charitable  trust 
by  a  religious  corporation  may  be  redressed  at  the  suit 
of  any  party  in  interest  by  a  court  of  chancery. 

§  219.  Modem  view  of  visitorial  power.  —The  classes  of 
corporations  which  may  accept  and  execute  charitable 
trusts  as  well  as  the  conditions  and  limitations  upon  the 
right  and  their  duties  therein  are  regulated  by  statute 
in  most  of  the  states.  These  are  generally  intended  to 
prevent  the  evils  resulting  from  accumulations  in  the 
hands  of  private  persons  with  opportunities  thus  afforded 
for  abuses  of  the  trust  in  disregard  of  the  intentions  of 
^loners  ;  to  in  a  measure  restrain  testators  from  disin- 
heriting legal  heirs  by  giving  too  free  vent  to  fanatical 
zeal  or  religious  enthusiasm,  "  in  those  hours  of  physical 
and  mental  lassitude  which  often  precede  dissolution," 
and  to  vest  the  visitorial  power  in  the  courts  and  public 
authorities  rather  than  in  private  parties.     Their  policy 


*  Perry  on  Trusts,  742;  Eden  v.  Foster,  2  P.  Wms.  326;  Atty.-Gcn.  v.  Gaunt, 
ifihnnst  148. 

*  Year  Books,  3,  fol.  09,  70. 
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is  similar  to  that  which  led  to  the  enactment  of  the 
English  statute  of  uses  during  the  reign  of  Queen  Eliza- 
beth.i 

Various  reasons  have  been  assigned  for  the  enact- 
ment of  that  statute.  One  of  the  reasons  probably 
was  that  the  power  and  influence  of  the  ecclesiastical 
bodies  charged  with  the  administration  of  temporalities 
overawed  the  proper  authorities,  and  by  this  means 
escaped  all  checks  and  enjoyed  immunity  from  redress 
for  breaches  of  trust  and  neglect  of  duty  to  the  chari- 
table objects.  And  one  object  for  vesting  jurisdiction 
in  the  High  Court  of  Chancery  doubtless  was  to  remove 
the  visitorial  power  beyond  the  reach  of  corrupt  in- 
fluence and  intimidation,  which  neither  the  founders 
themselves,  their  heirs,  nor  inferior  ecclesiastical  tribu- 
nals were  capable  of  resisting. 

These  dangers,  while  they  exist  in  this  country  to  a 
limited  extent,  are  much  less  to  be  feared.  But  the 
courts  of  ordinary  jurisdiction  are  given  ample  power 
and  provided  with  adequate  remedies  to  reach  and 
redress  every  case  of  abuse,  and  are  fully  capable  of 
exercising  the  visitorial  duties.^ 

1  After  reciting  the  lues  to  whicli  property  of  every  kind  had  been  *'  given, 
limited,  appointed  and  assigned  by  the  Queen  and  other  well  disposed  persons 
for  some  or  other  of  the  purposes  "  therein  specified  (enumerating  them),  and  that 
the  lands  and  effects  so  appropriated  had  not  been  duly  employed,  that  statute 
proceeds  to  vest  visitorial  i>ower  with  respect  to  the  execution  of  the  funds  so 
devoted  in  such  bishops  and  other  church  dignitaries  and  other  persons  as  should 
be  appointed  and  commissioned  by  the  Lord  Chancellor,  Lord  Keeper  of  the 
Great  Seal,  etc.  43  Eliz.  Ch.  4;  Boyle  pp.  1-12. 

^  It  would  not  serve  any  useful  purpose,  even  if  it  were  practicable  or  germane 
to  our  subject,  to  notice  the  statutory  provisions  of  the  several  states.  Chari- 
table trusts,  however,  subject  to  tho  directions  and  limitations  provided  are  usu- 
ally favored  in  several  respects.  The  provisions  designed  to  prevent  perpetui- 
ties do  not  as  a  general  rule,  apply  to  them  as  In  the  case  of  other  trusts.  The 
doctrine  of  cy  pres  which  is  still  recognized  to  a  limited  extent  owes  its  inven- 
tion to  a  disposition  of  coiuts  to  give  effect  to  charitable  bequests  under  circum- 
stances where  ordinary  trusts  would  fail  for  uncertainty.  Charitable  bequests 
are  not,  however,  favored  or  even  recognized  in  every  state  in  the  Union.  Such 
dispositions  of  property  by  testators  were  not  until  recently  recognized  as  vaUd 
in  Md.  or  Va. 
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§  220,  Tested  in  eourto  of  equity. — Courts  of  equity  in 
the  various  states,  where  not  prohibited  by  statute,  ex- 
ercise an  original  inherent  jurisdiction  over  charities 

The  decision  in  Protest  Epis.  Ed.  Soc.  v.  Churchman,  80  Va.  718,  was  tLe 
last  of  a  long  line  of  decisions  in  Ya.  beginning  with  Gallego  v.  Atty.-G^en.,  3 
Leigh,  450,  denying  the  validity  nnder  the  constitution  and  statutes  of  Va.  of 
bequests  to  religious  and  charitable  uses.  A  different  view  has  since  been  taken 
in  two  imi>ortant  well  considered  cases.  Bequests  to  foreign  incorporated  mis- 
sionary societies  were  upheld  in  Missionary  Soc.  v.  Calvert,  82  Gratt.  357,  and 
in  Trustees,  etc.,  v.  Guthrie,  86  Ya.  125;  6  L.  R.  An.  321.  In  both  cases  it  was 
held  that  charities  for  religious  purposes  are  not  against  the  constitution  or  laws 
or  the  policy  of  the  law  in  that  state.  They  are  valid  in  CaL,  N.  T.,  Maine, 
Vermont,  Mass.,  Penn.,  Kentucky,  North  Car.,  Greorgia,  Indiana  and  most  of 
the  other  states.  Section  1313.  The  Cal.  Civ.  Code  contains  important  re- 
strictions upon  the  devotions  of  property  to  charitable  uses.  It  would  be  dlffl- 
colt  to  synopsize  it.    It  reads  as  follows: — 

"Sec  1313.  No  estate,  real  or  personal,  shall  be  bequeathed  or  devised  to 
any  cliaritable  or  benevolent  society  or  corporation,  or  to  any  person  or  persons 
in  trust  for  charitable  uses,  except  the  same  be  done  by  will  duly  executed  at 
least  thirty  days  before  the  decease  of  the  testator;  and  if  so  made,  at  least 
thirty  days  prior  to  such  death,  such  devise  or  legacy,  and  each  of  them,  shall  be 
valid;  provided,  that  no  such  devises  or  bequests  shall  be  made  so  as  to  reduce 
the  aggregate  thereof  to  one  third  of  such  estate;  and  all  dispositions  of  prop- 
erty made  contrary  hereto  shall  be  void,  and  go  to  the  residuary  legatee  or  de- 
visee, next  of  kin,  or  heirs,  according  to  law.'' 

A  subsequent  act  passed  in  1881  vests  important  discretionary  {wwers  in 
county  and  city  authorities  in  the  matter  of  accepting  or  rejecting  bequests  to 
public  charities  made  to  them  administering  the  same  and  disposing  of  income 
and  increase  thereof.  Following  Sec.  1313  of  the  Civ.  Code.  The  above  section 
clearly  recognizes  the  validity  of  bequests  to  charitable  and  benevolent  societies 
and  corporations  subject  to  the  limitations  therein  contained.  See  Robinson's 
Est.,  63  Cal.  620.  The  jurisdiction  of  courts  of  equity  in  Cal.  to  establish  and 
enforce  charities  when  trustees  competent  to  take  the  estate  are  named  and  the 
class  to  be  benefitted  Mid  the  designated  beneficiaries  are  capable  of  ascertain- 
ment is  derived  from  the  common  law  independently  of  the  statute  of  Elizabeth. 
Estate  of  Hinckley,  58  Cal.  4.57.  Under  that  statute  devises  to  corporations  for 
charitable  uses  were  at  first  deemed  void  at  law;  but  were  sustained  in  equity, 
not  as  conveyances  to  the  corporation,  but  subject  to  and  clothed  with  the  use 
designated  by  the  testator. 

Kydon  Corp.  72;  Gilbert,  Uses  and  Trusts,  5,  170;  Jeremy's  Eq.  Jur.,  bookl, 
p.  19;  Atty.-Gen.  v.  Stanford,  2  Swanst.  594;  Green  v.  Rutheforth,  1  Yes.  Sen. 
468;  Coventry  V.  Atty.-Gen.  2,  Bro.  P.  C.  235;  Trustees  of  Phillips  Acad.  v. 
King,  12  Mass.  566.  The  whole  subject  of  charitable  bequests  was  reviewed,  and 
the  constitutional  and  statutory  provisions  of  Cal.  bearing  ux>on  the  question  of 
common  law  jurisdiction  in  the  administration  of  charities,  in  connection  with 
their  provisions  against  perpetuities,  were  discussed  and  construed  by  McEins- 
TRT,  J.,  in  the  course  of  an  elaborate  opinion  in  Hinckley,  Estate  of,  68  Cal.  457, 
481.  Many  decisions  in  England  and  in  this  country  in  both  federal  and  state 
^urts  were  considered. 
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and  apply  to  them  rules  of  equity  together  with  other 
ordinary  rules  applicable  to  charitable  uses  ;  and  they 
do  this  by  virtue  of  their  inherent  powers  without 
reference  to  the  question  whether  the  statute  of  43 
Elizabeth  has  been  technically  adopted  in  their  states.^ 
The  objection  does  not  lie  to  a  charitable  bequest  to  an 
unincorporated  church,  that  if  the  trustees  should 
misuse  the  fund  no  one  could  call  them  to  accoxmt.* 

§  221.  English  decisions  inapplicable. — Most  of  the  de- 
cisions of  the  English  courts  bearing  on  the  question  of 
visitorial  power  are  inapplicable  in  this  country.  The 
courts  possess  ample  powers  to  correct  abuses  by 
trustees  and  enforce  the  conditions  imposed  by  the 


1  Perry  on  Trusts,  604;  Vldal  v.  Girard's  Ez'rs,  2How.  127;  WiUiams  ▼.  WU- 
liams,  4  Selden»  6*33;  Atty.-Gen.  v.  Moore,  4  C.  £.  Green,  503;  Walker  y.  Walker, 
25  Cia.  420;  Sweeney  v.  Sampson,  5  Ind.  465;  Tappan  v.  Deblois,  45  Me.  122; 
Going  V.  Emery,  16  Pick.  107;  Jackson  v.  Phillips,  14  Allen  558;  Norris  y. 
Thompson,  4  C  £.  Green,  307;  Williams  v.  Pearson.  38  Ala.  299;  State?. 
Prewett,  20  Miss.  165;  Paschall  v.  Acklain,  27  Tex.  173;  Chambers  v.  St.  Loaii, 
29  Mo.  543;  Atty.-Gen.  v.  Wallace,  7  B.  Monr.  611;  Franklin  v.  Armfield,  2 
Sneed,  305;  Urmry's  Ex'rs  v.  Wooden,  1  Ohio  St.  160;  Gillman  v.  Hamilton,  15 
ni.  225;  Grimes  v.  Harmon,  35  Ind.  246;  Burr's  Ex'rs  v.  Smith,  7  Yt.  241; 
Vidal  V.  Phil.  2  How.  128;  Ould  v.  Wash.  Hospital,  95  IT.  S.  363.  At  the  time 
of  the  decision  in  Bap.  Ass^n  v.  Hart^s  Ex'trs.,  4  Wheat  1,  a  di£ferent  view  pre- 
vailed both  in  this  coimtry  and  In  England,  and  it  was  thought  that  courts  of 
equity  had  not  exercised  common  law  jurisdiction  over  charitable  bequests  in 
England  prior  to  and  independent  of  the  statute  of  Elizabeth.  But  the  records 
published  in  the  report  of  the  commissioners  of  public  records  in  England  in 
1827, 1830,  1832,  disclosed  about  fifty  cases  in  which  courts  of  chancery  had  ex- 
ercised jurisdiction  in  establishing,  regulating,  and  enforcing  gifts  and  grants  to 
charitable  uses  before  the  statute  similarly  as  they  had  done  subsequently. 

The  opinion  has  since  been  expressed  by  most,  if  not  all  the  great  judges  and 
chancellors  of  England  and  by  the  judges  of  the  highest  courts  in  the  United 
States  that  the  statute  created  no  new  law  but  simply  a  new  and  ancillary  juris- 
diction by  commission  to  issue  out  of  chancery  to  inquire  whether  funds  devoted 
to  charitable  purposes  had  been  misapplied.  Perry  on  Trusts,  694,  and  cases 
cited. 

2  Seda  V.  Huble,  75  la.  429 ;  39  N.  W.  685,  holding  that  a  bequest  in  trust  for  an 
imincorporated  Roman  Catholic  Church  being  to  the  persons  named,  who  take 
money  charged  with  the  execution  of  the  charitable  use,  it  would  not  be  liiate- 
rial  that  the  Catholic  Church  is  prohibited  from  taking  or  holding  any  property 
whatever. 
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founders  of  charities.  It  may  be  doubted  if  such  a 
thing  as  the  visitorial  power  exists  in  this  country  in 
its  original  sense.^ 

The  state,  through  its  courts,  possesses  absolute  con- 
trol over  the  administration  of  public  charities  ;  but  un- 
less private  corporations  charged  with  the  execution  of 
a  private  trust  abuse  their  franchises,  the  state  will  not 
interfere.  When  the  use  to  which  the  fund  is  devoted 
is  public,  the  attorney-general  may  proceed  in  a  court 
of  equitable  jurisdiction  and  invoke  the  same  remedies 
for  its  preservation  and  restitution  as  a  private  suitor 
interested  in  a  private  trust.  In  the  sense  that  the 
state  may  caU  aU  private  corporations  to  account  for 
abuse  of  their  franchises,  it  possesses  sole,  supreme  and 
visitorial  power  under  our  system. 

§  222.  Donor  may  make  rules  and  conditions.— The  foun- 
der of  a  charity  may  make  whatever  rules  and  regulations 
for  the  government  of  the  corporation  which  he  creates 
to  dispose  of  his  bounty  he  pleases,  and  no  matter  how 
arbitrary  and  unreasonable  they  may  appear,  may  exact 
a  strict  compliance.  Any  violation  of  the  prescribed 
rules  and  conditions  may  by  their  terms  subject  the  of- 
fender to  any  civil  consequences  he  has  seen  fit  to  im- 
pose, which  may  be  enforced  in  any  court  of  competent 
jurisdiction.  The  time  for  an  examination  and  scrutiny 
of  these  is  before  the  trust  is  accepted  ;  afterwards, 
the  trustee  will  not  be  heard  to  complain  of  their  harsh- 
ness. 

The  terms  expressed  in  the  grant  or  deed  of  settlement 
to  charitable  uses  become  by-laws  of  the  corporation 
created,  (formerly  called  statutes,)  and  cannot  be  re- 
pealed or  materially  altered  without  the  consent  of  the 
founder.     His  visitorial  power  extends  to  the  enforce- 


1  Atty.-Gen.  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371. 
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ment  of  these  by-laws;  If  they  be  not  observed,  he,  or 
the  person  vested  by  him  with  the  so-called  visitorial 
power,  may  have  his  appropriate  action  for  redress  ;  but 
the  person  so  authorized  cannot  defeat  the  grant  for  a 
violation  unless  expressly  given  the  right  to  resume  it 
as  for  condition    broken.^ 

§  223.  The  rale  against  perpetuities  not  applicable  to 
-charitable  bequests.-— Perpetuities  were  in  great  disfavor 
at  common  law ;  consequently  a  constitutional  provision 
or  a  statute  directed  against  them  is  but  an  express 
declaration  of  principles  already  recognized  by  courts  in 
all  common  law  states.  Charitable  devises  of  unlimited 
duration  were,  on  the  other  hand,  upheld  at  common 
law,  and  were  not  within  the  spirit  of  the  rule  against 
perpetuities.  Therefore,  without  express  provision  to 
the  contrary,  the  first  proposition  as  well  as  its  counter- 
part prevaU  in  all  those  states  where  the  English  com- 
mon law  prevails,  and  statutes  which  limit  the  period 
during  which  the  alienation  of  property  may  be  re- 
strained in  conveyances,  settlements  and  wills  in  gen- 
eral terms  will  not  be  held  to  apply  to  charitable  be- 
quests or  conveyances  to  trustees  for  permanent  chari- 
table uses.^     When  the  object  of  the  trust  is  private 


^  The  interest  of  shareholders  and  their  right  of  control  in  corporate  matters 
at  stockholders'  meetings  and  their  right  to  have  the  business  conducted  accord- 
ing to  the  charter  and  the  by-laws  enacted  by  them  may  be  properly  called  a 
visitorial  power,  and  in  no  other  sense  does  any  such  power  exist  with  respect  to 
corporations  having  a  capital  stock. 

2  Lewis  on  Perpetuities,  66S;  State  v.  GrifDth,  2  Del.  Oh.  399.  It  was  held  to 
be  settled  doctrine  in  Ala.  in  1862  that  the  chancery  court  had  jurisdiction  by 
virtue  of  its  original  common  law  powers,  without  claiming  prerogative  powers 
and  without  the  aid  of  the  statute  43  Elizabeth,  to  uphold  an  executory  bequest 
of  money  to  the  *^  Pilgrims'  Rest  Association ''  "  to  be  loaned  out  by  the  com- 
missioners to  be  appointed  by  said  association,''  etc.  Williams  v.  Pearson,  88 
Ala.  299.  The  same  view  as  to  the  power  of  courts  of  chancery  in  the  respective 
states  where  they  were  decided  prevailed  in  the  following  cases  :  Treat's  App., 
30  Conn.  115;  Zanesville  C.  &  M.  Co.  v.  Zanesville,  20  O.  St.  483;  Grisson  v. 
Hill,  17  Ark.  488;  Atty.-6en.    v.  Wallace,  7  B.  Mon.  611,  holding  also  that 
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the  favor  which  the  law  gives  to  charity  cannot  be  in- 
voked for  it  so  as  to  allow  the  creation  of  a  perpetuity. 
Such  trusts  are  void  if  they  create  perpetuities,  while 
the  full  conception  of  a  charitable  trust  includes  the 
idea  that  it  is  or  may  be  perpetual.^ 

§  324.  How  far  the  directions  of  the  donor  of  funds  for 
charitable  uses  are  binding  on  the  eorporation. — ^If  a  charity 
fund  be  given  to  an  old  corporation,  it  is  not  subject  to 
the  same  rules  and  conditions  as  the  property  with 
which  the  charity  was  originally  endowed  nor  will  the 
new  gift  be  subject  to  the  original  visitorial  power  un- 
less a  plain  intention  of  the  donor  to  that  effect  be 
either  expressed  or  implied.^ 

If  the  property  is  given  generally  and  no  special  pur- 
pose is  named,  the  donor  will  be  presumed  to  intend 
that  the  charity  shall  be  administered  and  regulated  by 
general  rules  of  the  corporation.^  Where,  however,  a 
particular  trust  has  been  annexed  to  the  fund  donated 
in  the  hands  of  the  corporation,  the  rules  prescribed  by 
the  original  founder  of  the  trust  will  not  attach  to  it, 
and  the  court  will  not  treat  the  corporation  in  respect 
to  the  newly-acquired  fund  as  an  ordinary  trustee  or  as 
an  individual  entrusted  with  the  fund  for  a  particular 
purpose.* 

the  courts  of  chancery  in  that  state  possesses  the  powers  of  chancery  in 
England,  even  such  as  are  in  the  nature  of  prerogative ;  Miller  y.  Chitten- 
den, 4  la.  252;  Ex'rs  of  Burr  v.  Smith,  7  Vt.  241;  Paschal  v.  Acklin,  27  Tex. 
173;  Williams  Y.  Williams,  8  N.  Y.  525,  though  in  Yiew  of  subsequent  decisions 
it  is  doubtful  if  this  case  is  authority  in  that  state  at  present.  See  Levy  v.  Levy, 
33  N.  Y.  97.  , 

1  Fire  Ins.  Patrol  Co.  v.  Boyd,  120  Pa.  St.  624;  Mifflin's  App.,  121  Pa.  St.  205; 
Heiskell  v.  Chickasaw  Lodge,  3  Pickle  (Tenn.),  668;  Callman  v.  Grace,  112  N. 
Y.290. 

*  Green  v.  Rutherforth,  1  Ves.  472;  Corp.  of  Sons  of  Clergy  v.  Mose,  9  Sim. 
610;  Phillips  v.  Bury,  1  Ld.  Raym.  5;  Comp.  265;  Holt,  715;  1  Show.  360;  4 
Mod.  106;  Skin.  447. 

*  Ex  parte  Inge,  2  R.  <fe  M.  596;  Atty.-Gen.  v.  Clare  Hall,  3  Atk.  675;  Had- 
ley  V.  Hopkins,  14  Pick.  240. 

*  Green  v.  Rutherforth,  1  Ves.  462;  Corp.  Sons  of  Clergy  v.  Mose,  9  Sim.  610. 
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§  225.  Effect  of  conditions. — If  a  condition  be  inserted 
in  a  deviso  to  a  corporation  that  a  certain  thing  shall 
be  done  and  it  is  provided  that  in  ease  of  failure  to  per- 
form the  condition  the  estate  shall  go  to  an  individual, 
the  latter  is  not  bound  by  the  mere  will  and  pleasure 
of  the  corporation  as  to  the  time  and  manner  of  per- 
forming the  condition.  It  must  be  performed  withui  a 
reasonable  time  according  to  its  nature.* 

§  226.  Grants  and  devises  to  religious  corporations. — 

Equity  will  not  discriminate  against  religious  in  favor  of 
other  charitable  objects,  or  vice  versa.  Thus,  where  a 
church  held  funds  a  part  of  which  were  contributed 
for  the  poor  and  the  balance  for  religious  purposes  and 
they  became  mingled,  it  was  held  that  the  entire  fond 
could  not  be  devoted  to  either  purpose,  but  that  as  ac- 
curate a  separation  as  possible  should  be  made.^ 

An  act  of  the  legislature  changing  the  trustees  of  a 
charity  conferred  upon  a  municipal  corporation  is 
valid  ;  ^  but  a  grant  of  land  to  a  charitable  corporation 
for  a  school  or  college  or  for  a  religious  or  charitable 
purpose  by  the  legislature  cannot  be  repealed.* 

In  England  religion  is  scarcely  regarded  as  an  object 
of  charity,  charitable  trusts  being  there  chiefly  under 
legal  supervision  and  control,  while  here  it  leads  in 
that  respect. 

An  examination  of  reports  of  charity  cases  in  this 
country  discloses  that  the  majority  of  such  cases  are 
for  the  maintenance  of  institutions  of  a  religious  or 
semi-religious  character.     Associationij  formed  for  re- 


1  Hayden  v.  Stoughton,  5  Pick.  528. 

2  Atty.-Gen.  v.  Old  South  Church,  13  Allen,  474. 

*  Phil.  V.  Fox,  64  Pa.  St.  169;  Stone  ▼.  Framingham,  109  Mass.  908. 
<  Terrett  v.  Taylor,  9  Cranch.  43;  University  v.  Fay,  2  Hayw.  810;  Pi^wlett 
▼.  Clark,  9  Cranch.  292. 
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ligious  objects  of  the  various  denominations  and  the 
numeroos  societies  connected  with  and  supported  by 
them,  absorb  a  large  proportion  of  the  charitable  funds 
in  this  country. 

On  the  other  hand,  the  principal  charitable  objects 
named  in  the  statute  of  Elizabeth,  such  as  the  repair  of 
highways,  ports,  havens,  bridges,  relief  of  the  poor, 
houses  of  correction,  etc.,  have  here  been  given  up  for 
the  most  part  to  municipal  control.  It  is  well  settled 
that  religious  societies  whether  incorporated  or  not, 
have  capacity  to  take  and  hold  charitable  bequests.^ 

**  Trusts  in  favor  of  education  and  religion  have  always 
been  considered  charitable  uses."^ 

Courts  incline  to  direct  the  application  of  funds 
donated  to  religious  purposes  to  the  propagation  of  the 
doctrine  which  the  donor  desired  to  advance  ;  and  in 
order  to  ascertain  such  intention,  will  inquire  into  his 
individual  faith  and  tenets,  and  when  these  are  ascer- 
tained, will  be  governed  by  them.^ 


^  The  Bvangelical  Assn's  App.,  35  Pa.  St.  316. 

*  Owens  Y.  The  Missionary  Soc.  of  the  M.  £.  Church,  4  Kern.  380,  409,  per 
Bexio,  C.  J.  Bequests,  devises  and  gifts  to  religious  and  educational  purposes 
have  been  upheld  in  the  following  cases  :  To  trustees  for  the  benefit  of  a  volun- 
tary unincorporated  association  the  object  of  which  was  the  propagation  of 
<^ri8tianity  among  the  heathen;  Bartlett  v.  King,  12  Mass.  537;  **  to  the  cause 
of  Christ  for  the  benefit  and  promotion  of  true  Evangelical  piety  and  religion,** 
directing  the  same  to  be  paid  to  certain  persons  named,  and  giving  them  full 
discretion  and  anthority  to  select  the  societies  and  charitable  purposes  upon 
which  to  bestow  the  bounty;  Groing  v.  Emery,  Id  Pick.  107;  to  an  imincorpo- 
rated  female  society  in  another  state  composed  in  part  of  married  women  for 
charitable  purposes;  Washburn  v.  Sewall,  9  Wei.  280;  "to  the  Methodist  Church 
at  Darlington  Court  House,  and  the  preachers  of  said  church  and  the  Pedee 
Mission  to  be  selected  by  the  trustees  of  said  church,"  etc;  Gibson  v.  McCall, 
1  Rich.  Law  174;  to  trustees  and  their  successors  to  erect  a  school-house  for 
the  perpetual  use  of  the  parties  to  the  deeds  and  the  inhabitants  residing  nearer 
than  any  other  school-house  and  such  other  persons  as  the  inhabitants  might 
admit:  Wright  v.  Linn,  9  Penn.  St.  433.  See  also  Bartlett  v.  Nye,  4  Met.  878; 
Borbank  v.  Whitney,  24  Pick.  146;  Brewster  v.  McOall,  15  Conn.  274;  Carter 
V.  Balfour,  19  Ala.  814;  Ex'rs  of  Burr  v.  Smith,  7  Vt.  241. 

*  If  a  schism  occurs  in  the  body  to  whom  the  administration  of  the  trusts  is 
committed  and  part  separate  from  the  others  the  courts  usually  continue  the 
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§  227.  Whether  held  by  soeiety  in  trust  or  absolutely. — 

A  difficult  question  which  sometimes  arises  when  a  de- 
vise or  gift  is  made  to  a  religious  society  expressed  to 
be  to  charitable  uses,  is  whether  it  is  in  reality  such,  or 
an  outright  donation  to  the  society  or  corporation  itself, 
and  for  that  reason  illegal  because  contrary  to  the  stat- 
utory prohibition  limiting  the  amount  of  property  such 
bodies  may  hold. 

K  the  trust  declared  is  only  nominal  and  the  enjoy- 
ment and  possession  of  the  property  by  the  members 
not  affec|)ed  by  it,  there  would  be  no  material  diflference 
between  the  nominal  and  the  real  owner  such  as  would 
be  required  *to  constitute  a  trust  for  charitable  pur- 
poses. 

It  was  held  in  New  York  that  the  trust  became  exe- 
cuted in  the  cestui  que  trust  under  a  statute  in  that  state 
relative  to  the  incorporation  of  religious  societies  author- 
izing them  to  take  into  their  possession  all  the  property 
of  the  society  whether  the  same  was  given  directly  to 
such  church  or  society  or  to  any  other  person  for  their 
use,  and  to  hold  such  property  the  same  as  if  the  right 
and  title  thereto  had  been  originally  vested  in  the 
trustees.^ 

Where  the  grantor  or  other  person  holds  the  estate 
in  trust  for  the  church  or  society  prior  to  its  incorpo- 
ration the  legal  estate  is  transferred  to  the  corporation, 
by  operation  of  law,  whenever  the  requisites  of  the 
statutes  are  complied  with,  and  it  is  rendered  legally 
competent  to  take  the  property  in  its  corporate  char- 
acter.*   

administration  with  the  old  organization  unless  there  has  occurred  on  its  part 
an  essential  departure  in  doctrine  from  the  tenets  of  the  f oimder.  Bedfield  on 
Wills,  p.  573,  2nd.  Ed. ;  App.  of  The  Lutheran  Congregation,  6  Penn.  St  201; 
Comhe  y.  Brazier,  2  Desau.  431;  Atty.-Gren.  v.  Pearson,  3  Met.  353,  418. 

1  Van  Deuzen  y.  Trustees,  3  Keyes,  650;  b.  c.  4  Abb.  App.  Decis.  465;  Welsh 
▼.  Allen,  21  Wend.  147;  Nicol  v.  Walworth,  4  Denio,  385. 

«  Bap.  Church  in  Hartford  v.  Wltherell,  3  Paige  Ch.  296;  Trustees  of  South 
Bap.  Ch.  Y.  Yates,  1  Hoffm.  Ch.  141;  2  K.  Y.  ReY.  Sts.  7th.  Ed.  p.  1668,  we.  ^ 
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§  228.  Effect  of  beeoming  ineorporated. — By  becoming 
incorporated  churches  and  religious  societies  become 
assimilated  with  respect  to  the  internal  management 
and  control  of  their  property  to  other  private  corpora- 
tions. The  trustees  ^  elected  and  acting  as  such  and 
their  successors  are  entitled  to  the  custody,  manage- 
ment, possession  and  legal  control  of  all  the  property 
and  funds  belonging  to  their  society  in  the  same  man- 
ner and  to  the  same  extent  as  directors  in  business  cor- 
porations. **  Their  authority  witKin  the  scope  of  the 
objects  and  purposes  of  the  incorporation  is  superior  to 
that  of  individual  members,  and  not  even  a  majority 
can,  without  their  consent,  take  forcible  possession  of 
the  church  building  and  legally  hold  it."  ^ 

And  a  grant  of  property  to  trustees  to  hold  for  the 
use  and  benefit  of  a  church  not  in  existence,  but  to  be 
afterwards  organized,  the  trustees  having  no  power  to 
create  the  beneficiary  or  to  dispose  of  the  property  for 
any  purpose,  will  he  upheld  and  the  title  will  vest  in 
the  society  thereafter  organized,  with  capacity  to  ac- 
quire and  hold  the  property.^ 

The  principle  established  by  the  New  York  cases 
seems  to  be  that  unincorporated  religious  societies  are 
not  capable  of  acquiring  the  legal  title,  but  may  benefi- 
cially enjoy  the  estate  if  the  legal  title  be  conveyed  or 
held  in  trust  by  some  one  competent  to  execute  the 
trust.  After  the  society  becomes  incorporated  its  equi- 
table title  becomes  merged  in  the  legal  title  which  it 
then  acquires.* 

* 

1  First  Meth.  Epis.  Ch.  v.  Filkins,  n  Thomp.  &  C.  279,  per  E.  D.  Smith,  J. 
See  to  the  same  effect  Gennan,  etc.,  Cong.  v.  Pressler,  17  La.  Ann.  127;  Greea 
y-  Ckdy,  9  Wend.  414;  People  v.  Runkel,  9  Johns.  147. 

*  Miller  V.  Chittenden,  2  Clarke  la.  315.  See  Second  Cong.  Soc.  v.  Waring,. 
24  Pick.  808;  Howard  v.  Hayward,  10  Mete.  420;  Fox  v.  Union  Acad.  6  Watte 
4  Seaig.  353. 

•  Ref.  Dutch  Ch.  ▼.  Veederm,  4  Wend.  494.  See  African  Meth.  Epis.  Ch.  v. 
Conover,  27  N.  J.  £q.  157.    It  was  held  that  a  deed  of  land  to  the  acthig  trus* 
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§  229.  Sale  of  property  of  religtous  eorpomtloiis.  — But 

although  the  estates  held  by  the  religious  corporations 
are  considered  legal  so  far  as  the  right  of  legal  control 
and  possession  is  vested  in  the  trustees  selected  by  the 
members  after  incorporation,  yet  such  estates  partake 
so  far  of  the  nature  of  trust  estates  from  a  lec^al  stand- 
point  that  the  right  of  alienation  does  not  exist  by  force 
and  effect  of  the  statute,  and  in  the  absence  of  further 
legislation  can  only  be  given  by  an  order  of  court.  In 
a  case  in  New  York  it  was  said  that  sales  of  property 
so  held  are  **  against  public  policy  unless  authorized  by 
the  proper  tribunal  in  the  same  way  that  the  sale  of 
the  lands  of  infants  is  against  public  policy  unless 
authorized  by  some  court/'  * 

It  is  held  that  the  statute  of  Elizabeth  which  re- 
strained ecclesiastical  corporations  from  alienating  their 
real  estates  became  a  part  of  the  common  law  of  that 
state  ;  and  previous  to  the  general  law  allowing  them 
to  do  so  upon  obtaining  an  order  of  court  for  that  pur- 
pose, religious  corporations  possessed  no  power  to  sell 
and  convey  their  lands.  The  object  in  requiring  an 
order  of  court  for  that  purpose  is  to  protect  corporators 
.  from  a  perversion  of  their  property  and  funds.* 


tees  of  an  uninoorpontod  religioas  society  conyeys  no  title  to  the  society.  Bandy 
Y.  Birdsall,  29  Barb.  31.  The  proyislons  of  the  Gal.  Stat  goyeniing  reUgioos 
corporations  are  similar  to  those  of  Xew  T^k  both  with  respect  to  the  mamer 
of  acquiring  title  and  holding  property.  Limitations  are  placed  upon  the 
amount  and  value  of  property  such  corporations  may  own.  Civ.  Code,  sec  505. 
An  Important  exception  is  made  in  favor  of  the  bishop,  chief  priest  or  prssldliig 
elder  of  any  religious  denomination.  These  may  when  the  administration  of 
the  temporalities  require  it  incorporate  themselves  as  corporations  sole  in  the 
manner  prescribed  for  the  formation  of  other  corporations  as  near  as  may  be. 

When  so  incorporated  the  limitation  contained  in  sec.  505,  with  respect  to 
churches  and  religious  societies  does  not  apply  to  them  "  when  the  land  is  hM 
or  used  for  churches,  hospitals,  schools,  colleges,  orphan  asylums,  parsoMges, 
or  cemetery  purposes.^'    Civ.  Code,  sec.  602. 

1  Ref .  Church  v.  Schoolcraft,  65  N.  Y.  134. 

*  Cong.  Beth.  Elohim  v.  Centr.  Presby.  Ch.,  10  Abb.  Pr.(N.  S.)4dl.  By  strt- 
ute  in  Cal.  the  superior  court  of  the  proper  county  is  authorised  to  order  a  sale 
0f  church  property  upon  proper  application.   Sec.  508  Civ.  Code. 
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§  2S0.  Liens  in  favor  of  corporations  npon  property  in 
their  possession. — Several  kinds  of  business  corporations 
retain  liens  upon  personal  property  and  commercial 
paper  without  special  contract  to  that  eflfect.  Some  of 
these  liens  are  sometimes  such  as  existed  at  common 
law,  others  again  are  given  by  statute,  while  others 
arise  from  custom  so  uniformly  observed  as  to  become 
-a  part  of  the  law  of  the  business  in  which  they  obtain 
recognition.  A  familiar  instance  of  a  common  law  lien 
is  that  of  common  carriers  for  freight  charges  which  is 
founded  upon  the  same  right  and  governed  by  the  same 
principles  to  a  great  extent  as  other  liens.  The  lien  is 
lost  by  loss  of  possession  but  attaches  to  any  part  of 
property  in  possession  which  forms  a  part  of  the  partic- 
ular shipment  upon  which  the  freight  was  earned.  But 
a  carrier  cannot  subject  goods  on  which  the  freight 
charges  are  due  for  their  carriage  to  a  lien  for  back 
freights  ;  ^  nor  can  he  hold  them  for  the  freight  against 
the  owner  where  he  has  received  them, though  without 
notice  of  the  owner's  right, from  a  wrongdoer.* 

A  delivery  of  the  goods  to  the  consignee  or  his 
tissignee  is  an  abandonment  of  the  lien  unless  there  is  a 
contract  to  the  contrary.  But  a  mere  undisclosed  in- 
tention on  his  part  that  the  lien  shall  continue  does  not 
qualify  the  effect  of  his  act  so  as  to  preserve  the  lien. 
It  would  be  otherwise,  however,  if  possession  were 
obtained  by  trick  or  fraud.^ 

A  bill  of  lading  stipulated  that  a  cargo  should  be  de- 
livered to  a  consignee,  **  he  paying  freight  and  charges." 
It  was  held  that  the  carrier  had  a  lien  upon  the  cargo 


^  Leonard  y.  Winslow,  2  Grant's  Gas.  139;  Wallis  v.  London,  etc.,  R.  R.  Co., 
L.  K.  5  Exch.  62. 

'  Robinson  ▼.  Baker,  5  Gush.  187;  Stevens  y.  Boston,  etc.,  Co.,  S  Gray,  262; 
-Clark  T.  Lowell,  Q  Id.  2.31. 

•  Dyer  v.  Grand  Trunk  R  R.  Go.,  42  Vt.  441. 

17 
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for  salvage,  it  coming  within  the  terms  of  the  contract ; 
and  that  the  fact  that  part  of  the  cargo  had  been  deliv- 
ered did  not  divest  the  carrier  of  his  lien  npon  the 
balance  for  the  unpaid  freight  and  charges.^ 

§  281.  Lien  not  lost  by  warehousing  the  goods. — ^If  the 

bill  of  lading  contain  a  provision  that  the  goods  shall 
be  called  for  within  a  given  time,  and  the  consignee  is 
in  default  in  receiving  the  goods  according  to  the  con- 
tract, or  if  in  the  absence  of  any  stipulation  he  fails  to 
receive  them  within  a  reasonable  time,  the  carrier  may 
store  the  goods  without  impairing  his  lien.  The  pos- 
session of  the  warehouseman  in  that  case  is  the  posses- 
sion of  the  carrier  for  the  purpose  of  preserving  the 
lien.' 

A  usage  and  regulation  of  a  railroad  company  that 
freight  shall  be  delivered  within  a  certain  time  after 
notice  of  arrival,  its  and  that  if  not  taken  away  a 
fixed  charge  will  be  made  for  the  use  and  occupation 
of  the  cars  upon  which  the  goods  are  loaded,  if  known 
to  the  consignee  will  be  binding  upon  him. 

For  such  charge  the  carrier  has  a  lien  as  a  warehouse- 
man.^ 

§  232.  Iden  of  banks  on  eommereial  paper. — In  long  con- 
tinued dealings  between  banks,  usages  are  sometimes 
established  concerning  commercial  paper  and  deposits 


1  Chicago  R.  R.  Co.  v.  Northwestern  Un.  Paeket  Co.,  S8  la.  877. 

«  Western  Transp.  Co.  v.  Barber,  56  N.  Y.  544;  Colbreth  v.  Phil.,  etc,  R  R. 
Co.,  3  Houston,  Del.  892;  Mobile,  etc,  R.  R  Co.  v.  Prewett,  46  Ala.  68;  Mohr 
V.  Chicago,  etc.,  R.  L.  R.  Co.,  40  la.  579;  Merchants'  Dispatch  Transp.  Co.  v. 
Hallock,  64  HI.  284;  Cahn.  v.  Mich.,  etc.,  R  R  Co.,  71  Id.  96. 

>  Miller  v.  Mansfield,  112  Mass.  260.  But  where  the  notice  stated  that  "this 
company  will  assume  no  responsibility  in  regard  to  property  after  Its  arriTsI 
here,"  such  notice  was  held  to  be  an  express  disclaimer  by  the  company  of  its 
character  as  warehouseman  and  that  the  company  had  no  lien  upon  the  goods 
for  its  charges  for  keeping  them.  Crommelin  y.  N.  Y.,  etc.,  R  R  Co.,  4  Keyes^ 
90. 
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which  from  recognition  and  acquiescence  become  a  part 
of  the  commercial  law,  applicable  to  such  transactions 
80  as  to  bind  all  parties  to  them  in  the  absence  of  an 
express  contract  showing  a  different  intention. 

Thus  where  an  account  current  has  been  kept  be- 
tween two  banks  in  a  long  course  of  dealings,  wherein 
they  mutually  credited  each  other  with  the  proceeds  of 
all  paper  collected  when  received,  and  charged  and 
credited  such  transactions  to  each  other  as  principals 
in  such  transactions  and  not  to  the  persons  endorsing 
and  depositing  the  same  for  collection,  each  bank 
has  a  right  to  retain  the  proceeds  of  notes  and  drafts 
then  in  its  hands  to  cover  the  balance  of  account  due 
from  the  other,  independently  of  the  claims  of  the  real 
owner  of  such  paper. 

In  such  cases  possession  of  the  paper  by  the  bank  re- 
mitting it  is  prima  fade  evidence  of  ownership.  With- 
out notice  to  the  contrary  the  bank  receiving  it  is  en- 
titled to  treat  it  as  the  property  of  the  bank  by  which 
it  was  sent  for  collection,  and  is  not  bound  to  inquire 
into  and  will  not  be  affected  with  respect  to  its  lien  by 
the  question  whether  in  fact  the  other  bank  held  it  as 
agent  or  owner.  * 

A  usage  of  this  kind  is  extremely  liable  to  work  in- 
justice to  innocent  third  parties  and  should  be  confined 
within  the  narrowest  limits  consistent  with  giving 
adequate  protection  to  the  immediate  parties  to  the 


>  Bank  of  Metropolis  y.  New  England  B'k,  1  How.  234.  In  this  case  the 
Gomt  remanded  the  case  to  the  lower  court,  with  the  following  instruction  among 
others:— "K  the  Jury  find  that,  in  the  dealings  mentioned  in  the  testimony, 
the  Bank  of  Metropolis  r^arded  and  treated  the  Commonwealth  Bank  as  the 
owner  of  the  negotiable  paper  which  it  transmitted  for  collection,  and  had  no 
notiee  to  the  conttmry,  and  npon  the  credit  of  such  remittances  made  or  antici- 
pated in  the  usual  course  of  dealing  between  them,  balances  were  from  time  to 
time  suifered  to  remain  in  the  hands  of  the  Commonwealth  Bank,  to  be  met  by 
the  proceeds  of  such  negotiable  paper,  then  the  plaintiff  in  error  is  entitled  to 
retain  them  against  the  defendant  in  error  for  the  balance  of  account  due  from 
the  Commonwealth  Bank.** 
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transaction,  and  such  usage  will  never  be  presumed  but 
must  be  proven.  * 

But  where  a  firm  in  good  standing  which  was  owing 
a  balance  to  a  bank  handed  it  drafts  for  collection  on 
which  collections  were  made,  after  which  the  firm  failed 
and  filed  its  petition  in  bankruptcy,  it  was  held  that  the 
bank  might  apply  the  money  collected  on  the  draft  to- 
ward the  payment  of  the  firm's  indebtedness  to  it,  and 
was  not  bound  to  turn  the  money  over  to  the  assignee 
for  general  distribution.^ 

§  233.  Lien  of  bank  on  deposits. — Ordinarily  a  lien 
attaches  in  favor  of  a  bank  upon  the  moneys  and  securi- 
ties of  a  customer  in  the  usual  course  of  business  for 
such  advances  as  have  been  made  upon  their  credit. 
The  lien  then  attaches  to  such  securities  and  funds  not 
only  as  against  the  depositor  but  against  the  unknown 
equities  of  all  others  in  interest,  unless  modified  or 
waived  by  some  agreement  express  or  implied,  or  by 
conduct  inconsistent  with  the  assertion  of  a  lien.  But 
it  will  not  be  permitted  to  prevail  against  the  equity  of 
the  beneficial  owner  of  which  the  bank  had  notice 
either  actual  or  constructive.^ 

A  fund  deposited  in  a  bank  for  a  special  purpose  can- 
not, as  against  a  creditor  to  whom  the  deposit  has  been 
pledged,  be  diverted  by  the  bank  to  another  purpose  on 
the  pretext  that  the  bank  has  suffered  the  depositor  to 
overdraw  his  general  account.  *     An  ordinary  deposit 


1  Grant  v.  Taylor,  62  N.  Y.  627. 

^  In  re  Famsworth,  5  Bissell,  233. 

*  In  Nat  B'k  v.  Ins. Co.,  104  U.  S.  54,  Justioe  Mathews  said :— "  Although  the 
relation  between  a  bank  and  its  depositor  is  that  of  merely  debtor  and  creditor, 
and  the  balance  due  on  the  account  is  only  a  debt,  yet  the  question  is  always 
open  to  whom  in  equity  does  it  beneficially  belong  ?  If  the  money  deposited  be- 
longs to  a  third  person  and  was  held  by  the  depositor  In  a  fiduciary  capsdty 
Its  character  is  not  changed  by  being  placed  to  his  credit  In  his  bank  aooount 

«  Bank  of  U.  S.  v.  MacLeaster,  9  Pa.  St.  475. 
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made  in  the  usual  course  of  business  is  not  a  bailment.^ 
The  indebtedness  for  which  a  lien  is  claimed  must  be 
an  actual  existing  indebtedness  at  the  time  the  right  to 
the  lien  is  asserted. 

At  the  death  of  a  party  having  a  balance  at  a  bank, 
the  latter  held  his  note  not  yet  due.  The  defendant 
bank  claimed  a  lien  on  the  balance  for  the  indebtedness 
for  which  the  note  was  given  when  sued  by  the  execu- 
tor of  the  deceased  for  the  balance,  but  the  court  held 
that  to  constitute  a  good  set-off  against  an  executor  or 
administrator  under  the  statute  in  an  action  brought  by 
him  it  must  have  been  due  and  payable  from  the  de- 
cedent in  his  lifetime.  ^ 


1  Commercial  B'k  y.  Hughes,  17  Wend.  94;  Marsh  v.  Oneida  Cent.  B'k,  S4 
Barb.  N.  T.  206;  Davis  v.  Smith,  29  Mhin.  201;  In  re  Williams,  3  Ired.  £q. 
346;  State  B'k  v.  Armstrong,  4  Dev.  519;  Boyden  v.  B'k  of  Cape  Fear,  65  N.  0. 
13;  Hardy  v.  Chesapeake  B'k,  51  Md.  562 ;  Bank  of  the  Republic  v.  Millard,  10 
Wall  152;  In  re  B'k  of  Madison,  5  Biss.  515;  Knecht  v.  IJ.  S.  Say.  Inst.  2  Mo. 
App.  563.    See  Detroit  Say.  B'k  y.  Burrows,  34  Mich.  158. 

^  Jordan  ▼.  Nat  Shoe  &  Leather  Bank,  74  N.  Y.  467.  This  case  is  reported 
in  12  Hun,  512,  where  Daniels,  J.  said :— '*  The  policy  as  well  as  the  require- 
ments of  the  law  concerning  the  payment  of  debts  of  deceased  persons  is,  that 
they  shall  participate  equally  in  the  assets  of  the  estate,  so  far  as  they  may  be 
required  for  that  purpose,  and  that  would  be  defeated  by  construing  this  section 
of  the  statute  as  allowing  the  set  oft  of  demands  accruing  and  becoming  due  after 
the  death  of  the  deceased  debtor.'*  See  also  Beckwith  y.  Union  Bank,  4  Sandf. 
604*  91xvfe  Nat.  B'k  y.  Mason,  95  Fa.  St.  475. 
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254.  Due  process  of  law. 

255.  Prescribed  methods  must  be  strictly  pursued* 

256.  When  and  what  compensation  to  be  made. 

257.  Same— with  reference  to  time  of  payment. 

258.  Competency  of  evidence  of  damage. 

259.  Special  value. 

260.  Various  methods  of  determining  compensation. 

261.  General  principles. 

262.  Damages  independent  of  value  of  lands  taken. 

263.  Community  benefits  not  considered. 

264.  Not  entitled  to  damages  for  independent  trespasaetk 

265.  The  right  strictly  legal. 

266.  Conclusiveness  of  award. 

267.  Use  of  streets  by  railroads. 

268.  Elevated  street  railways. 
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■ 

§  209.  Street  railways  operated  by  hone  power. 

270.  Railroads  on  oommon  tilgbways. 

271.  State  not  entitled  to  compensation. 

272.  Compensation  of  corporation. 

273.  Keversion  of  the  fee  in  land  upon  cessation  of  use. 

• 

§  234.  Exereise  of  the  power  by  prirate  corpontioiis. — 

The  legislature  may  not  only  determine  and  declare 
what  shall  be  a  public  use  for  which  private  property 
may  be  taken,  in  the  exercise  of  the  power  of  eminent 
domain,  but  having  done  so  may  delegate  the  power  to 
take  it  in  conformity  to  prescribed  terms  and  conditions 
to  individuals,  and  to  corporations  both  public  and 
private.^ 

§  235.  A  fmneliise  may  be  taken. — In    West    River 

^  Right  mpenenea  provitiona  cf  the  federal  cotMtittUion.  CoextenslTe  with 
the  power  which  each  state  possesses  to  regulate  its  Internal  affairs  by  suitable 
police  regulations,  and  subject  likewise  to  the  condition  that  the  purpose  for 
which  it  is  exercised  must  appertain  to  the  self-presenration  and  good  govern- 
ment of  the  community  at  large,  is  the  right  to  take  private  property  for  public 
use  upon  making  just  compensation  to  the  owner.  The  power  to  do  this  is  so 
essential  to  the  maintenance  of  sovereignty  and  the  performance  of  governmen- 
tal duties  by  the  States,  that  it  supervenes  all  private  rights,  and  by  long  estab- 
lished construction  is  deemed  to  have  been  Impliedly  excepted  from  the  general 
terms  of  the  federal  constitution  with  respect  to  the  inviolability  of  contracts. 

An  aJUrUmie  of  sovereignty.  Eminent  domain  is  the  sovereign  right  of  the 
state  to  take  private  property  for  public  use.  The  right  exists  in  the  limited 
sovereignty  of  the  federal  government  as  well  as  in  the  more  general  sovereignty 
of  the  States.  Pertaining  to  the  former  the  public  use  must  be  within  the  scope 
of  its  limited  powers  and  necessary  for  their  preservation,  but  cannot  be  exer- 
cised for  the  enlargement  of  such  powers  or  in  derogation  of  the  reserved  sov- 
ereign rights  of  the  States.  The  right  of  eminent  domain  In  each  is  commen- 
surate with  the  extent  of  their  respective  powers. 

By  the  same  imperative  necessity  this  power  l)e]ongs  to  the  States  as  well  as 
to  the  federal  government. 

Power  extends  to  every  species  <^  property.  The  power  of  eminent  domain 
may  be  wielded  in  a  proper  case  and  subject  to  the  condition  that  due  compen- 
sation be  made  against  every  species  of  property  whatever  and  from  whatsoever 
source  acquired.  In  re  Met.  EI.  R.  Co.,  2  X.  Y,  S.  278.  Contracts  as  well  as 
tangible  property  derived  from  the  State  itself  are  deemed  to  be  acquired  and 
held  subject  to  the  superior  title  and  ultimate  right  of  revocation  reserved  and 
to  be  asserted  by  the  State  whenever  required  for  the  public  good.  There  are 
two  exceptions  to  this  statement— money  or  that  which  ordinarily  passes  as  such, 
and  rights  in  action  which  can  only  be  made  available  when  made  to  produce 
uoney.  It  can  never  be  needful  to  take  either  of  these  under  this  power.  An 
additional  reason  may  be  mentioned.  Money  is  itself  an  instrumentality  of 
sovereignty  in  the  hands  of  the  federal  government. 
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Bridge  Co.  v.  Dix,*  the  court  say  : — **  We  are  aware  of 
nothing  peculiar  to  a  franchise  which  can  class  it  higher 
or  render  it  more  sacred  than  other  property.  A  fran- 
chise is  property,  and  nothing  more.  ....  A  franchise, 
therefore,  to  erect  a  bridge,  to  consta-uct  a  road,  to  keep 
a  ferry,  and  to  collect  tolls  upon  them,  granted  by  the 
authority  of  the  State,  we  regard  as  occupying  the 
same  position,  with  respect  to  the  paramount  power  and 
duty  of  the  State  to  promote  and  protect  the  public 
good,  as  does  the  right  of  the  citizen  to  the  possession 
and  enjoyment  of  his  land  under  the  patent  or  contract 
with  the  State ;  and  it  can  no  more  interpose  any 
obstruction  in  the  way  of  their  just  exertion.  Such 
exertion  we  hold  to  be  not  within  the  inhibition  of  the 
Constitution,  and  no  violation  of  a  contract."  ^ 

§  236.  Corporate  interest  of  members  not  exempt. — The 

contracts  between  members  in  a  corporation  and  their 
corporate  interests  in  its  property  of  every  description 
are  like  other  property  subject  to  be  appropriated. 
Nor  can  there  be  in  any  act  of  incorporation  any  con- 
tract binding  on  the  State  that  the  corporation  so 
formed  may  not  have  its  operations  suspended  by  the 
State  in  the  exercise  of  the  power  of  eminent  domain.^ 


1  6  How.  507,  531,  533. 

>  See  also,  Matter  of  Kerr,  42  Barb.  119;  Bed  River  Bridge  Co.  y.  Mayor,  etc., 
of  ClarkYiUe,  1  Sneed,  176;  In  re  Towanda  Bridge  Co.,  91  Pa.  St.  216;  Rich- 
mond, etc,  R.  R.  Co.  Y.  Louisa  R.  R.  Co.,  13  How.  83;  New  Orleans  Oas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S.  659;  Crosby  v.  Hanover,  .36  N.  H.  420;  Cen- 
tral Bridge  Co.  v.  City  of  Lowell,  4  Gray,  481 ;  Philadelphia,  &  C.  Ry.  Co.'» 
Appeal,  102  Pa.  St.  23;  Delaware,  etc..  Canal  Co.  v.  Raritan,  etc,  R.  R.  Co., 
16  N.  J.  Eq.  366;  Shorter  v.  Smith,  9  Ga.  517;  James  River,  etc,  Co.  v.  Thomp- 
son, 3  Gratt.  270. 

'  Backus  V.  Lebanon,  11  N.  H.  23.  A  provision  in  a  charter  authorizing  the 
construction  of  a  t611  bridge  across  a  river  or  arm  of  the  sea  by  a  corporation 
and  providing  that  it  shall  not  be  lawful  for  any  one  to  erect  or  maintain  a 
bridge  or  ferry  in  or  near  the  same  place,  does  not  preclude  the  State  from  grant* 
ing  a  similar  privilege  to  others,  with  the  right  to  condemn  and  appropriate  th,^ 
necessary  property.  Thompson  v.  N.  Y.  &  Harlem  R.  R.  Co.,  3  Sandf.  Oh* 
625;  Mohawk  Bridge  Co.  v.  Utica,  etc,  R.  R.  Co.,  6  Paige  Ch.  554. 


§  237  EMINENT   DOMAIN.  265> 

The  property  of  the  United  States  is  subject  to  con- 
demnation in  the  exercise  of  eminent  domain  nnlesa 
reserved  and  held  by  the  national  government  for  speci- 
fied  national  purposes.^ 

Although  franchises  pertain  to  the  sovereignty,  yet 
they  are  property  in  the  sense  that  the  owner  may  be 
deprived  of  them  in  the  exercise  of  the  power.  They 
cannot  be  taken  away,  however,  except  where  absolutely 
necessary  to  the  enjoyment  and  exercise  of  a  subse- 
quent grant.  To  permit  the  extinction  of  franchises  on 
a  plea  of  necessity  created  by  a  corporation  for  its  own 
convenience  or  profit  would  place  the  power  to  capri- 
ciously destroy  valuable  privileges  in  the  hands  of  the 
grantee  of  the  latest  franchise.^ 

§  237.  Yarions  Instanees  of  its  exereise. — This  right  to 
appropriate  the  franchises  and  property  of  existing  cor- 
porations has  been  exercised  upon  a  great  variety  of 
occasions  of  superior  public  convenience  and  necessity, 
and  with  different  results  to  the  corporations  whose 
property  was  appropriated.* 


*  U.  S.  Y.  Bridge  Co.,  6  McLean,  517. 

'  In  re  Boston,  etc.,  R  Co.,  53  N.  7.  574;  PennsylTania  Co.' 8  Appeal,  98* 
Pa.  St  150;  Inhab.  of  Springfield  ▼.  Conn.  River  R  R  Co.,  4  Cnsh.  68;  Matter 
of  N.  Y.,  etc.,  R  Co.,  77  X.  Y.  278. 

*  It  was  held  a  railroad  may  appropriate  a  turnpike,  White  Riv.  Tp.  Co.  v. 
VU  Cent.  R  Co.,  21.  Yt.  594;  and  that  a  turnpike  may  be  taken  for  a  public 
highway,  Richmond  F.  A  P.  R  Co.  v.  Louisa  R.  Co.,  13  How.  71;  Armington  v. 
Barney,  15  Yt.  745.  A  State  may  make  a  public  road  through  lands  of  the  United 
States.  U.  S.  Y.  R  R  Br.  Co.,  6  McL.  517.  So  a  town  may  condemn  for  a 
highway  the  part  of  an  Interstate  bridge  in  the  state.  Crosby  v.  Hanover.  36 
N.  H.  404.  A  lease  owned  by  an  existing  railroad  company  may  be  appro- 
priated by  another.  Matter  of  N.  Y.  <fe  H.  R  R  Co.,  68  N.  Y.  326;  5  Hun,  20. 
So  may  lands  of  a  gas  company.  In  re  N.  Y.  C,  etc.,  R  Co.,  77  N.  Y.  248; 
or  of  a  steamboat  company;  Re  N.  Y.  &  C.  R  Co.,  99  N.  Y.  12;  IN.  E.  27. 
One  street  railway  may  appropriate  for  its  necessary  purposes  right  of  way  over 
property  of  another.  Sixth  Av.  Ry.  Co.  v.  Kerr,  72  N.  Y.  330.  See  also,  Bos- 
ton 4  L.  R  R  Co.  V.  Salem  <fe  L.  R.  R  Co.,  2  Gray,  1;  New  York,  H.  <&  N.  R 
R.  Co.  V.  Boston,  H.  A  E.  R  R  Co.,  36  Conn.  196;  Central  Bridge  Co.  v. 
IiOwell,4  Gray,  474;  Enfield  TollB.  Co.  v.  Hartford  A  N.  H.  R.  R.  Co.,  17  Conn. 
4o4;  Boston  Water-power  Co.  v.  Boston  <fe  W.  R.  R.  Co.,  23  Pick.  360. 
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Of  course  there  is  no  such  thing  as  appropriating  the 
franchise  of  being  a  corporation  under  the  power,  it  not 
being  considered  as  property.  That  can  only  be  taken 
by  a  special  proceeding  prosecuted  by  the  State.^ 

The  power  only  extends  to  the  taking  of  other  fran- 
chises owned  by  a  corporation,  as  the  right  to  use  streets, 
to  the  exclusive  use  of  a  right  of  way  and  the  like. 
This  right  has  often  been  exercised  by  railroads  requir- 
ing to  cross  highways  or  other  railroads.^ 

As  such  necessity  arises  from  the  necessities  of  the 
case  it  need  not  be  expressly  conferred.® 

The  right  extends  to  crossing  railroads  chartered  by 
the  federal  government.* 

But  the  right  to  appropriate  corporate  property  is  not 
confined  to  railroad  companies.  It  may  be  exercised 
by  canal,  water  irrigation,  and  other  companies  when 
sufScient  necessity  exists  therefor.^ 

§  288,  Its  exereise  of  rital  importance. — ^It  is  a  power 
the  possession  and  exercise  of  which  is  absolutely 
essential  to  the  existence  and  well-being  of  municipal 
corporations,  and  nearly  so  in  the  case  of  many  private 
corporations  whose  franchises  and  operations  are  of  a 
public  nature.     It  is  upon  the  principle  of  a  resulting 


1  Infra,  Ch.  XXXV. 

s  New  York  A  H.  K.  R.  Co.  t.  Forty-second  St.  A  G.  S.  F.  R.  R.  Co.,  60 
Barb.  309;  Starr  v.  Camden  A  AtL  R.  R.  Co.,  24  N.  J.  L.  602;  Matter  of  Cen- 
tral R.  R.  Co.  of  L.  I.,  1  T.  4  C.  (N.  Y.)  419. 

>  Morris  A  £.  R.  Co.  v.  Central  R  Co.,  31  N.  J.  L.  206. 

«  U.  P.  R  Co.  Y*.  Leavenworth,  etc.,  R.  Co.,  29  F.  728.  As  to  right  to  con- 
demn part  of  right  of  way  which  another  company  is  not  using.  See  Armiston, 
etc.,  R.  Co.  Y.  Jacksonville,  etc,  R.  Co.,  2  So.  710,  sustaining  the  right.  Bnt  one 
railroad  company  cannot  parallel  their  track  on  another  nnder  statutory  aotbor- 
ity  to  cross,  111.  Cent  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  122  111.  473;  13  K.  E.  140; 
though  one  turnpike  can  he  laid  out  partly  over  the  route  of  another;  Backus 
V.  Lebanon,  11  N.  H.  19. 

*  See  Lehigh,  etc.,  R.  R.  Co.  v.  Orange,  etc.,  Co.,  42  K.  J.  Eq.  205;  7  A.  659. 
Bzercise  of  the  right  by  water  companies.  See  Woodbury  v.  ICarblehesd 
Water  Co.,  145  Mass.  509;  15  N.  £.  282 ;  Pickman  v.  Town  of  Peabody,  145 
Mass.  480;  14  N.  £.  751. 
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benefit  to  the  public  that  this  power  is  extended  to 
private  parties  and  corporations.  By  virtue  of  it  they 
have  been  authorized  to  take  private  property  for  a 
.^eat  variety  of  purposes,  the  most  unusual  and  im- 
portant of  which  are  the  making  of  highways*  turn- 
pikes, roads,  steam  and  street  railroads  and  canals,  the 
-erection  and .  construction  of  wharves  and  basins,  the 
-drainage  of  swamps  and  marshes,  the  irrigation  of 
<nrops  and  premises,  and  the  supplying  of  water  to 
-cities,  towns  and  villages.  In  all  such  cases  the  object 
of  the  legislative  grant  of  the  power  is  the  public  benefit 
resulting  from  the  contemplated  improvement.^ 

§  ^39.  Legislature  may  seleet  the  agency  and  determine 
the  pvrpose. — That  the  legislature  may  thus  select  any 
agency  it  sees  fit  for  the  exercise  of  eminent  domain, 
and  also  that  it  may  determine  what  purposes  shall  be 
deemed  public,  are  propositions  too  deeply  rooted  in 
the  jurisprudence  of  this  country  to  admit  now  of  doubt 
or  discussion.  Making  an  application  of  this  doctrine 
to  railway  corporations,  conceding  it  to  be  settled  that 
these  facilities  for  travel  and  commerce  are  a  public 
necessity,  if  the  legislature,  reflecting  the  public  senti- 
ment, decide  that  the  general  benefit  is  better  promoted 
by  their  construction  through  individuals  or  corpora- 
tions than  by  the  State  itself,  it  would  clearly  be  press- 
ing a  constitutional  maxim  to  an  absurd  extreme  if  it 
were  to  be  held  that  the  public  necessity  should  be 
only  provided  for  in  the  way  which  is  least  consistent 
with  the  public  interest.^ 

§  240.  Amthority  need  not  be  special. — It  is  not  neces- 


1  Beekmaa  t.  Saratoga,  etc,  R.  R.  Co.,  3  Paige,  45;  Wilson  v.  Blackbird  Co. 
ICanh  Co.,  2  Pet.  245;  Napa  YaUey  R.  R.  Co.  v.  Napa  County,  30  Cal.  437;  S. 
A  Y.  R.  R.  Co.  V.  Stockton,  41  Cal.  148. 

*  Cooley  ConsU  Lim.,  667,  citing  numeroua  authorities. 
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sary  therefore  that  the  legislature  should  designate 
either  the  particular  agency  to  accomplish  the  appropri- 
ation or  the  property  to  be  taken  ;  and  the  authority 
need  not  be  special  but  may  be  conterred  by  the  general 
law.  It  is  in  the  nature  of  a  trust  reposed  in  the  pro- 
jectors of  the  undertakings  declared  by  the  law  to  be 
public  upon  the  presumption  that  they  will  not  enter 
upon  an  improvement  which  the  public  does  not  need.^ 

The  power  given  by  a  general  railroad  act  to  railroad 
corporations  to  acquire  title  to  "  any  real  estate  re- 
quired  for  the  purposes  of  the  incorporation  *'  does  not 
extend  to  property  already  dedicated  to  and  held  for 
another  public  use  by  authority  of  law,  save  in  the 
cases  where  it  is  expressly  given  by  such  act. 

Such  a  power  must  be  conferred  by  express  terms  or 
necessary  implication,  and  the  implication  does  not 
arise  if  the  powers  expressly  conferred  can  by  reason- 
able intendment  be  exercised  without  such  an  appro- 
priation.* 

A  mere  prospective  public  use  to  which  property 
may  be  devoted  other  than  that  for  which  it  is  pres- 
ently sought  to  be  condemned  does  not  justify  con- 
demnation proceedings.  Such  future  and  probable  use, 
though  of  greater  public  benefit  than  that  to  which  the 
property  has  been  already  devoted,  must  yield  to  pres- 
ent necessity .« 

Mere  priority  of  occupation  by  another  company  in 


1  Wierv.  St.  Paul  R.  R.  Co.,  18  Minn.  155;  Buffalo  R.  E.  v.  Barnard,  9  N. 
Y.  100. 

>  Matter  of  Boston  A  Albany  R.  R.  Co.,  53  X.  Y.  574.  See  also,  Boston,  etc., 
R.  R.  Co.  V.  Lowell,  etc.,  R.  R.  Co.,  124  Mass.  868. 

»  Colorado  Eastern  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  7  Ry.  &  Corp.  L.  J.  3T?. 
See  also  Springfield  v.  Railroad  Co.,  4  Cush,  63;  Ulinois  <&  M.  Canal  Ca  t. 
Chicago  &  R.  R.  Co.,  14  111.  314;  Prospect  Park  v.  Williamson,  91  N.  Y.  552; 
Eastern  R.  Co.  v.  Boston  «&  M.  R.  Co.,  Ill  Mass.  125;  Grand  Rapids  N.  &  L. 
S.  R,  Co.  V.  G.  R.  d:  I.  K.  Co.,  35  Mich.  265. 
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contemplation  of  a  future  public  employment  of  the 
property  gives  no  exclusive  right/ 

§  341.  Exereise  of  the  power  by  foreign  corporations* — 

The  legislature  may  in  its  discretion  delegate  the  power 
to  a  corporation  of  another  state.^ 

But  under  a  general  act  a  foreign  corporation  has  no 
power  to  condemn  lands.® 

It  is  well  settled  that  foreign  corporations  may  be 
excluded  from  the  privilege  of  exercising  the  power,* 
but  generally  have  the  right  extended  to  them  by 
statute.* 

§  242.  The  power   must    be   exereised   impartially.'^ 

While  all  property  rights  are  equally  subject  to  de- 
struction or  loss  in  the  necessary  exercise  of  the  power, 
yet  all  are  equally  sacred  in  the  absence  of  such  neces- 
sity, and  the  property  of  one  citizen  should  not  be 
selected  for  condemnation  rather  than  another's  unless 
it  be  done  to  subserve  some  public  use,  or  a  higher  and 
more  obvious  public  use  than  that  to  which  it  is  at 


1  Bast  St.  L.  C.  Ry.  Co.  v.  East  St.  L.  U.  By.  Co.,  106111.  265;  Lake  S.  A  M. 
S.  Ry.  Co.  V.  Chicago  4  W.  I.  R.  Co.,  97  111.  506. 
^  Matter  of  Townsend,  39  N.  Y.  71 ;  Morris  Canal  Co.  v.  Townsend,  24  Barb. 

*  Holbert  v.  St  Louis  B.  B.  Co.,  45  la.  28. 

«  Eoenig  v.  Chicago,  B.  A  Q.  B.  Co.  (Neb.),  43  N.  W.  428;  State  v.  Scott 
(Neb.),  86  N.  W.  121;  Trester  v.  Missouri  Pac.  By.  Co.,  23  Neb.  242;  86  N.  W. 
502. 

^  Laws  N.  Y.  1881,  c.  649,  amending  act,  April  2,  1850,  provide  that  "if  at 
any  time  after  the  construction  of  any  railroad  operated  by  steam,  by  any  com- 
T>any  now  existing,  or  that  might  hereafter  be  created,  such  company,  or  any 
company  owning,  operating,  or  leasing  such  railroad,  or  any  mortgagee  or 
mortagees  in  possession  of  such  railroad,  or  person  or  persons  appointed  as 
receiver  or  receivers  of  any  such  railroad,  in  the  possession  of  and  operating 
the  same,  shall  require,  for  the  purpose  of  its  incorporation,  or  for  the 
purpose  of  running  or  operating  any  railroad  so  owned,'*  etc.,  "  any  real  estate 
in  addition  to  what  has  been  already  required  for  the  purposes  of  such  railroad,'* 
In  the  manner  therein  provided.  It  is  held  that  foreign  corporations  are  en- 
titled to  the  benefits  of  the  act.  In  re  Marks,  6  N.  Y.  105.  See  also  Abbott  v. 
New  York  &  N.  E.  R.  Co.,  146  Mass.  450;  15  N.  E.  91. 
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present  devoted.     Whenever  it  is  sought  to  take  the 
property  of  one  man  which  he  has  fairly  acquired,  and 
the  general  law  protects,  in  order  to  transfer  it  to  an- 
other, even  upon  a  complete  indemnification,  it  will 
naturally  be  considered  as  an  extraordinary  act   of 
legislation,  which  ought  to  be  viewed  with  jealous  eyes, 
examined  with  critical  acuteness,  and  scrutinized  with 
all  the  severity  of  legal  exposition.     An  act  of  this  sort 
deserves  no  favor ;  to  construe  it  liberally  would  be 
sinning  against  the  rights  of  property.     In  England,  it 
has  been  said  that  all  courts  have,  for  obvious  reasons, 
at  all  times  construed  such  legislative  enactments  most 
strictly.  ^ 

• 
§  243.  How  held  by  the  anMPoprlator. — ^On  the  same 

principle  that  the  taking  of  property  imder  the  power 

can  only  be  exercised  for  the  supposed  public  benefit, 

it  cannot  after  having  been  taken  be  held  otherwise 

than  in  its  application  to  the  public  use  for  which  it 

was  taken.* 

§  244.  The  authority  strictly  constmed. — An  act  au- 
thorizing any  person  or  corporation  to  construct  any 
railroad,  canal,  turnpike,  toll  bridge,  etc.,  and  to  take 
real  estate  for  the  purpose  does  not  justify  a  taking  for 
public  convenience  merely.  It  could  only  be  taken  to 
satisfy  a  public  necessity.*  The  right  to  exercise  the 
power  of  eminent  domain  is  in  derogation  of  common 
right  and  the  statute  conferring  it  should  be  strictly 
construed.     If  the  power  or  the  right  to  exercise  it  in  a 


1  Binney's  Case,  2  Bland.  Ch.  99. 

s  Lance's  Appeal,  65  Pa.  St.  16;  Kesbitt  y.  Tmmbo,  39  Ul.  110;  Osbom  t. 
Halt,  24  wis.  80;  Bankhead  v.  Brown,  25  Iowa,  540;  Brown  y.  Beatty,  84  IGss. 
227;  Crear  t.  Crossley,  40  Id.  175;  Bonaparte  v.  Camden  A  Amboy  R.  B.  Ca, 
Baldw.  205. 

'  Memphis  Freight  Co.  y.  Memphis,  4  Coldw.  419. 
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given  case  is  doubtful,  the  doubt  should  be  resolved  ad- 
versely to  the  claim  of  right.  Yet  it  should  not  be  con- 
strued so  strictly  and  literally  as  to  defeat  the  evident 
purpose  of  the  legislature  in  granting  it.  ^ 

A  railroad  company  will  not  be  confined  in  the  acqui- 
sition of  property  under  the  power  to  a  sufScient  amount 
for  its  railway,  but  will  be  allowed  to  appropriate  in 
addition  lands  on  which  to  erect  passenger  depots, 
shelter  for  cars,  engines  and  other  rolling  stock  when 
not  in  use,  and  warehouses  for  the  storage  and  delivery 
of  freight  intended  for  transportation  or  delivery  to  con- 
signees at  its  place  of  destination.  It  cannot,  however, 
be  extended  by  implicatiou.*  The  prescribed  method 
of  giving  notice  by  publication  must  be  strictly  com- 
plied with.* 

The  general  statute  law  relating  to  condemnation 
proceedings  by  railroad  companies  contemplates  that 
such  rights  of  private  use  of  the  land  taken  as  are  of 
the  nature  to  interfere  with  the  operation  of  the  railroad 
shall  be  determined  in  the  condenmation  proceedings  ; 
but  the  landowner  has  not  a  reserved  right  of  private 


1  LaeUand  v.  Northern  Missouri  R.  R.  Co.,  31  Mo.  186;  Zack  v.  Pa.  R  R. 
Co.,  25  F^  St.  894;  186  State  y.  Jersey  City,  26  N.  J.  809;  Van  Winkle  y.  R. 
R  Co.,  14  Id.  162;  Gilmer  y.  lime  Point,  19  Gal.  47;  Locks  y.  Nashua  &  Lowell 
&  R.  Co.,  104  Mass.  1. 

*  Power  giyen  to  a  railroad  company  to  constract  its  track  along  a  riyer  does 
not  anthorize  its  constmction  in  or  upon  the  riyer.  Steyens  y .  Erie  R  Co.,  21 
N.  J.  Eq.  259.  See  also  New  York  <fe  H.  R  R  Co.  y.  Kip,  46  N.  Y.  546; 
Browning  y.  Camden  &  W.  R  R  Co.,  4  N.  J.  £q.  47;  Rensselaer  &  S.  R  R.  Co. 
y.  Dayis,  48  N.  Y.  137;  Bonaparte  y.  Camden  &  H.  R  R  Co.,  Bald.  205.  The 
power  cannot  he  exercised  after  the  time  giyen  a  railroad  company  within  which 
to  complete  its  road  has  expired;  Atlantic,  etc.,  R.  Co.  y.  St  Louis,  66  Mo.  228; 
nor  is  the  right  assignable.    Mahoney  y.  Spring,  etc.,  Co.,  52  Cal.  159. 

A  railroad  company  in  Iowa  cannot  condemn  land  for  an  elevator.  Johnson 
y.  Chicago,  etc.,  R.  Co.,  58  la.  587.  A  similar  yiew  obtains  in  New  Jersey  State 
y.  United^  etc.,  R  R.  Co.,  43  N.  J.  L.  110.  It  was  held  that  a  bridge  company 
cumot,  under  a  change  in  its  approaches  designated  in  a  special  charter,  condemn 
land  under  the  change.    Re  Poughkeepsie,  etc.,  Co.,  106  N.  Y.  488. 

*  Hull  y.  Chicago  B.  <ft  Q.  R  Co.,  21  Neb.  .371;  32  N.  W.  162.  Compare  In  re 
Metropolitan  E.  Ry.  Co.,  2  N.  Y.  S.  278. 
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crossings  unless  so  defined,  and  compensation  to  the 
landowner  is  to  be  assessed  accordingly.^  A  con- 
stitutional provision  imposing  additional  conditions  to 
the  exercise  of  the  right  applies  to  corporations  in 
existence  at  the  time  of  its  adoption.^  But  in  some 
cases  neither  a  strict  nor  a  liberal  but  a  reasonable  con- 
struction has  been  applied.^ 

A  company  succeeding  to  the  franchises  and  property 

1  Cedar  Rapids  I.  F.  &  N.  W.  Ry.  Co.  v.  Raymond,  37  Minn.  204;  33  N.  W. 
704. 

2  Pennsylvania  K  Co.  v.  Magee  (Pa.),  13  A.  839.  An  act  extending  boun- 
daries so  as  to  include  private  lands  and  which  does  not  provide  for  compensa- 
tion for  the  lands  so  taken,  is  nnconstitutional.  Hancock  Stock  Fence  Law  Co. 
V.  Adams,  87  Ky.  417;  0  S.  W.  246;  Daly  v.  Geoi^gia  S.  A  F.  R.  Co.,  80  6a. 
793;  7  S.  £.  146;  In  re  Ponghkeepsie  Bridge  Co.,  108  K.  Y.  483;  16  N.  £.  601. 
An  act  giving  a  railroad  company  a  right  to  acquire  land  for  railroad  purposes 
does  not  give  the  company  a  right  to  dig  a  ditch  three  miles  long,  at  right  angles 
to  its  track,  to  carry  off  the  water  accumulating  along  the  road  bed  and  turn  it 
on  the  land  of  another.  Olson  v.  St.  Paul  M.  A,  M.  Ry.  Co.,  38  Minn.  419;  37 
N.  W.  053. 

Under  act  Ul.,  July  1st,  1887,  it  was  held  that  a  company  whose  road  ter- 
minated on  the  Ohio  river  at  Cairo  could  not  condemn  land  for  an  incline  track 
and  transfer  ferry-boat  landing,  in  order  to  connect  with  another  road.  St 
Louis  &  C.  R.  Co.  V.  Thomas,  34  F.  774. 

An  act  giving  a  company  authority  to  conduct  the  waters  of  a  certain  pond, 
by  subterranean  pipes,  into  its  own  lands,  and  construct  and  maintain  damSt 
pipes,  fountains,  and  reservoirs  upon  and  over  any  land  whatsoever,  and  provid- 
ing a  remedy  only  for  damages  caused  by  the  taking  of  the  water,  did  not  author- 
ize it  to  construct  a  dam  and  sluice-ways  at  the  mouth  of  said  pond,  and  to  ik>w 
the  lands  adjacent  thereto.  Pickman  v.  Town  of  Peabody,  145  Mass.  480;  14  K. 
E.  751. 

Land  dedicated  for  a  public  street  cannot  be  condenmed  to  the  use  of  a  rail- 
road, in  the  absence  of  an  express  statutory  right.  Cornwall  v.  Louisville  A  N. 
R.  Co.,  87  Ky.  72;  7  S.  W.  553. 

8  Proprietors  of  Locks,  etc.,  v.  Nashua  A  L.  R.  R.  Co.,  104 Mass.  1 ;  Lackland 
V.  North  Mo.  R.  R.  Co.,  31  Mo.  180;  Currier  v.  Marietta  &  Cim.  R.  B.  Co.,  H 
O.  St.  228;  SUte  v.  Jersey  City,  25  N.  J.  L.  309;  Zack  v.  Pennsylvania  R.  K. 
Co.,  25  Pa.  St.  894;  Doughty  v.  Somerville  &  £.  R.  R.  Co.,  21  N.  J.  L.  442; 
Van  Wickle  V.  Camden  &  A.  R.  R.  Co.,  14  N.  J.  L.  182.  In  Com.  v.  Erie  k  K. 
E.  R.  Co.,  27  Pa.  St.  339,  the  court  refused  to  enjoin  a  company  from  operat- 
ing its  road  which  it  had  built  In  an  unauthorized  place,  and  made  an  order 
requiring  a  relocation  and  reconstruction.  See  also  Lance*s  Appeal,  55  Pa>  St 
16;  Gilmer  v.  Lime,  etc.,  Co.,  19  Cal.  47.  It  was  held  a  lessor  company  m^^^ 
condemn  land  for  the  use  of  its  lessee.  Re  N.  Y.,  etc.,  R.  Co.,  99  N.  T*  12.  ^ 
company  succeeding  to  the  franchises  and  property  of  another  may  receive  and 
complete  its  condenmation  proceedings.  Bradley  v.  N  Saiu  E.  Co.  38  ^^^ 
234;  36  N,  W.  345. 
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of  another  may  revive  and  complete  its  condemnation 
proceedings.^ 

But  it  seems  that  sites  for  the  manufactm^e  of  cars 
and  for  the  erection  of  dwellings  of  operatives  cannot 
be  taken.*  And  where  a  raUroad  corporation  sought 
to  condemn  land  over  which  to  build  a  switch  branch 
road  or  lateral  work  to  reach  a  private  manufactory,  a 
steel  mill,  for  the  purpose  of  transporting  freight  to 
and  from  the  same  over  the  company's  road,  it  was 
held  that  the  use  to  which  the  land  was  to  be  subjected 
was  private.^ 

§  245.  The  legislature  eannot  bind  the  state  not  to  ex- 
ercise it  in  the  future. — The  power  of  eminent  domain 
being  an  inherent  element  of  sovereignty,  it  cannot 
be  divested  out  of  the  State  or  abridged  by  contract  or 
treaty  so  as  to  bind  future  legislatures.*  Nor  can  the 
right  be  divested  by  private  contract.^ 

§  246.  Only  to  be  exereised  for  tlie  purposes  mentioned  and 
sibjeet  to  tlie  conditions  imposed  in  the  Constitntion. — ^The 


»  N.  Y.  4  Harlem  R.  R,  Co.  v.  Kip,  46  N.  Y.  546. 

<  Eldridge  t.  Smith,  34  Vt.  484.  Among  tlie  purposes  for  which  railroad 
companies  may  talce  land  are,  for  cattle  yards,  repair  shops,  turnouts,  for  the 
deposit  of  wood  and  lumber  transported  and  additional  tracks  needed  on  account 
of  an  increase  of  business.  Hannibal,  etc.,  R.  R.  Co.  v.  Muder,  49  Mo.  166;  K. 
Y.  Cent.  R.  R.  Co.  v.  Metrop.  Gas  Light  Co.,  63  N.  Y.  326;  Cumberland  Val- 
ley R.  R.  Co.  Y.  McLanahan,  59  Pa.  St.  23;  State  v.  Mansfield,  23  K.  J.  510; 
Chicago,  etc.,  R.  R.  Co.  t.  Wilson,  17  ni.  123.  It  was  held  that  the  land  may 
be  taken  for  those  purposes  notwithstanding  the  fact  that  other  land  equally 
conyenient  can  be  had  at  private  sale.  K.  Y.  &  Harlem  R.  R.  Co.  v.  Elp,  45  N. 
Y.  546. 

*  Pittsburg  W.  A  K.  R.  R  Co.  v.  Benwood  Iron  Works,  81  W.  Va.  710.  See 
also.  Railroad  Co.  v.  Dix,  109  HI.  237;  Raihx>ad  Co.  v.  Wiltse,  6  N.  £.  Rep.  49. 
Compare  6etz*s  Appeal  (Pa.),  13  Am.  A  Eng.  R.  Cas.  186. 

*  Per  Colt,  J.,  in  Eastern  R.  R.  Co.  v.  Boston,  «  C.  R.  R.  Co.,  Ill  Mass.  125, 
131.    See  also  Co<4ey  on  Constitutional  Limitations,  342-344. 

*  Cornwall  v.  Louisville  ife  N.  R.  Co.,  87  Ky.  72;  7  S.  W.  553,  where  land  was 
ceded  to  a  city  for  use  of  a  railroad,  on  condition  that  no  more  should  be  taken 
for  that  purpose,  and  proceedings  were  institute  by  the  company  to  have  ad- 
ditional lands  condemned. 

18 
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Fifth  Amendment  to  the  Constitution  of  the  United 
States  provides  that  "  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process-  of  law  ;  nor 
shall  private  property  be  taken  for  public  use  without 
just  compensation/*  In  no  part  of  the  Constitution  is 
found  a  negation  or  limitation  of  the  right  on  the  part 
of  the  states  to  take  private  property  for  public  use,  and 
the  last  clause  of  the  Fifth  Amendment  imposes  a  con- 
dition to  its  exercise  which  by  clear  implication  recog- 
nizes the  right  itself* 

There  is  only  .one  other  condition,  and  it  is  contained 
in  the  clause  immediately  preceding.  It  can  only  be 
taken  "by  due  process  of  law."  The  provision  that  no 
person  shall  be  deprived  of  property  without  compen- 
sation does  not  apply  to  the  exercise  of  the  right  of 
eminent  domain  by  a  state.^ 

But  this  additional  condition  is  found  in  all  the  state 
constitutions.  Consequently  only  three  leading  ques- 
tions can  ever  arise  in  any  case  growing  out  of  an  exer- 
cise or  attempt  to  exercise  the  power  : 

1. — Is  the  compensation  provided  or  paid  adequate 
or  "just"? 

2. — ^Is  the  intended  use  a  public  use  ? 

3. — Are  the  means  provided  and  the  method  pre- 
scribed for  ascertaining  the  value  and  taking  the  prop- 
erty '•  due  process  of  law  "  ? 

The  first  of  these  raises  an  issue  of  fact,  the  second 
one  of  mixed  law  and  fact,  while  the  last  is  purely  legal. 

§  247.  The  compensation  to  be  judicially  ascertained— 

The  requirement  that  **  just "  compensation  must  be 
made  would  seem  to  imply  that  proper  legal  means 
must  be  provided  by  the  law  under  which  the  appro- 
priation is  made,   it  being  a  matter  which  requires 


1  Wilson  ▼.  Baltimore  &  P.  R.  Co.,  5  Del.  Ch.  523. 
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judicial  ascertainment.  This  is  very  generally  recog- 
nized by  the  states,  and  impartial  tribunals  are  desig- 
nated either  in  constitutions  or  statutes  before  which 
the  party  interested  is  entitled  to  appear  and  have  the 
compensation  fixed  with  the  usual  rights  and  proceed- 
ings which  attend  judicial  investigations.^ 

§  248.  The  tribunal. — This  requirement  is  not  satis- 
fied by  the  state  through  the  legislature  fixing  the  com- 
pensation, for  this  would  be  making  it  the  judge  in  its 
own  cause.^  But  the  proceeding  is  not  of  such  a  nature 
as  entitles  the  party  to  trial  by  jury  as  matter  of  right, 
unless  the  state  constitution  has  so  provided.* 

Whatever  the  tribunal  which  may  have  been  provided 
in  the  constitution  or  legislation,  it  is  a  familiar  rule 
almost  invariably  recognized,  that  the  party  should  have 
the  same  opportunity  to  appear  and  be  represented  as 
in  any  other  case  of  judicial  cognizance,  and  unless  he 
have  such  opportunity  he  would  not  be  bound  by  the 
result.*  There  are  numerous  and  important  differences  in 
the  proceedings  in  the  several  states,  and  their  validity 
depends  principally  upon  the  course  of  practice  of  the 
court  or  other  tribunal  where  the  condemnation  is  had.* 


^  Rich.  V.  Chicago,  59  Ul.  286;  Cook  y.  South  Park  Com'rs,  61  ni.  115.  See 
Ames  Y.  Lake  Superior,  etc.,  B.  B.  Co.,  21  Minn.  241.  All  notices,  etc,  re- 
quired by  law  must  be  given.  People  y.  Koiskem,  64  N.  Y.  52 ;  Power's  Appeal, 
29  Mich.  504. 

*  Rich.  y.  Chicago,  59  Ul.  286;  Petition  of  Mount  Washington  Co.,  35  N.  H. 
134;  Ames  y.  Lake  Superior,  etc.,  R.  R.  Co.,  21  Minn.  241;  Ligat  y.  Common- 
wealth, 19  Rem.  St  456,  460. 

'  Charles  Riyer  Bridge  Co.  y.  Warren  Bridge,  7  Pick.  844;  8.  c.  11  Pet.  420, 
571,  per  McLsak,  J.    And  see  Rhine  v.  McKinney,  53  Tex.  854. 

*  Power's  Appeal,  29  Mich.  504;  Hood  y.  Ilnch,  8  Wis.  881;  Dickey  v.  Ten- 
nison,  27  Mo.  378.  As  to  the  right  to  order  reassessments,  see  Clark  y.  MiUer, 
M  N.  Y.  528. 

'  In  Minnesota  an  act  making  no  provision  for  ^*  Just  compensation,^'  its  re- 
qnirement  tliat  railroad  companies  shall  permit  others,  on  application,  to  con- 
duct elevators  on  the  lands  of  such  companies,  was  held  void.  State  v.  Chicago, 
M.  A  St.  P.  Ry.  Co.,  36  Minn.  402;  31  N.  W.  365. 

Sridence  should  be  allowed  as  to  the  damages  per  acre,  without  deiinrtp  proof 
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Whatever  facts  tend  to  enlighten  the  jury  on  the  sub- 
ject, and  thus  enable  them  to  reach  a  correct  conclusion 
as  to  the  value  of  the  property  taken,  are  admissible.^ 
A  judicial  ascertainment  of  compensation  is  unimportant 
to  the  owner  where  the  government  assumes  respon- 
sibility for  claims  arising  from  the  condemnation.^  A  de- 


as  to  the  number  of  acres  involved.    Ball  v.  Keokuk  A  N.  W.  By.  Co.,  71  Iowa, 
306;  32  N.  W.  354. 

In  support  of  the  estimates  of  witnesses  they  may  be  interrogated  as  to  the 
location,  advantages,  and  surroundings  of  the  property.  Little  Bock  Junction 
By.  V.  Woodruff,  49  Ark.  881;  5  S.  W.  792. 

1  Pennsylvania  S.  V.  B.  Co.  v.  Keller  (Pa.),  11  A.  381. 

In  an  action  to  assess  damages  for  proi>erty*  taken  by  a  railroad  company  in 
exercise  of  the  right  of  eminent  domain,  where  the  title  is  in  dispute,  evidence 
that  part  of  the  premises  in  question  did  not  belong  to  plaintiff,  and  that  his 
claim  is  excessive,  is  admissible.  Pennsylvania  S.  V.  S.  Co.  v.  Keller  (Fa.),  11 
A.  381.  Evidence  showing  the  land  in  question  to  be  a  specially  eligible  for  a 
bridge-site  was  properly  admitted,  as  affecting  the  question  of  its  value.  little 
Bock  Junction  By.  v.  Woodruff,  49  Ark  881;  6  S.  W.  792. 

In  ascertaining  the  value  of  lands  required  for  railway  purposes,  the  latitnde 
allowed  to  the  parties  in  producing  evidence  of  facts  in  supi>ort  of  the  estimates 
of  witnesses  is  a  matter  lai^pely  in  the  discretion  of  the  presiding  judge.  The 
owner,  however,  should  be  allowed  to  put  in  evidence  all  facts  which  a  vendor 
would  adduce  if  he  were  attempting  a  private  sale.  Opposing  counsel  should 
be  allowed  to  make  every  inquiry  an  Individual  about  to  buy  would  feel  it  in  his 
interest  to  make.  Id.  See  also.  Central  Branch  U.  P.  R  Co.  y.  Andrews,  87 
Kan.  162;  14  P.  509. 

Evidence  of  sales  of  lots  situated  like  the  petitioner's  land  is  not  incompetent 
because  they  were  small,  and  the  latter  large.  Sawyer  v.  City  of  Boston,  144 
Mass.  470;  11  N.  E.  711. 

In  assessing  the  value  of  a  strip  of  land  condemned  for  a  right  of  way,  whidi 
was  not  itself  used  for  cemetery  purposes,  but  was  part  of  the  tract  of  land 
owned  by  a  cemetery  association,  it  was  held  that  the  value  of  lots  in  other 
cemeteries  was  not  competent  evidence.  Concordia  Cemetery  Ass*n  v.  Ifln- 
nesoU  &  N.  W.  B.  Co.,  121  111.  199;  12  N.  £.  586. 

The  general  selling  price  of  lands  in  the  neighborhood  of  the  land  in  question 
cannot  be  shown  by  evidence  of  particular  sales  of  alleged  slndlar  properties,  at 
a  price  fixed  in  the  mind  of  the  witness,  for  the  knowledge  of  what  lands  are 
generally  held  at  for  sale,  and  at  which  they  are  sometimes  actually  sold,  bona 
fide,  in  the  neighborhood  may  differ.  Plttsbni]^  Y.  A  C.  By.  Co.  v.  Vance, 
115  Pa.  St.  326;  8  A.  764. 

But  in  a  proceeding  by  a  railroad  corporation  to  condemn  a  right  of  way 
through  a  farm,  evidence  for  plaintiff  as  to  the  effect  produced  upon  the  selling 
value  of  other  farms  in  the  same  county,  by  their  being  cut  by  railroads,  as 
shown  by  actual  sales,  is  not  admissible.  Kieman  v.  Chicago  S.  F.  A  0.  B. 
Co.,  123  111.  188;  14  N.  E.  18. 

2  Green  Bay  &  M.  Canal  Co.  v.  Kaukauna  Water^Power  Co.,  70  Wis.  685;  85 
N.  W.  529. 
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termination  of  the  amount  of  compensation  by  com- 
miBsioners  is  sufficient.^  But  generally  the  necessity 
for  the  taking  must  be  shown  in  the  petition.^ 

§  249.  Treaty  with  owner.  —Where  an.  effort  to  agree 
upon  compensation  is  required,  it  must  be  alleged  and 
shown  that  the  company  cannot  agree  with  the  owner 
as  to  the  price.®  The  same  rule  of  pleading  governs  with 
respect  to  filing  maps.* 

Where  the  company  fails  to  agree  as  to  damages  with 
the  owner  it  is  not  bound  to  show  negotiations  with  the 
lessee  of  the  owner,  the  latter  not  being  able  to  give 
the  title  and  right  acquired.^  Questions  arising  upon 
the  petition  as  to  the  treaty  with  the  owners  of  the 
land,  and  the  inability  to  acquire  title  by  reason  of  the 
exorbitant  price  asked  by  such  owners,  are  jurisdic- 
tional and  controvertible.* 


^  Pfttch.  V.  City  of  Boston,  146  Mass.  52;  14  N.  £.  770,  or  by  assessors.  Oliver 
V.  Union  Point  ife  W.  P.  R.  Co.,  88  Gku  257;  9  S.  E.  1086.  An  appeal  from  the 
award  of  commissioners  (bringing  in  qnestion  only  the  sufficiency  of  the  dam- 
ages) is  not  inconsistent  with  the  proceedings,  to  vacate  the  appointment  of  the 
commissioners,  and  to  oppose  the  condemnation  proceedings.  Minneapolis  Ry. 
Terminal  Co.  v.  Minneapolis  Union  Ry.  Co.,  38  Minn.  157;  36  N.  W.  105.  See 
also  St.  .1.  Ter.  R.  Co.  v.  H.  &  St.  J.  R.  Co.,  94  Mo.  5.35;  6  S.  W.  691. 

For  presumptions  in  favor  of  regularity  and  fairness  of  proceedings  by  com- 
missioners, see  Wilmington  A  W.  R.  Co.  v.  Smith,  99  N.  C.  131;  5  S.  E.  237. 

*  New  York,  N.  H.  <ft  H.  R.  Co.  v.  Franz,  55  Hun,  610.  Where  land  sought 
U>  be  condemned  by  a  railroad  company  lies  on  the  direct  line  between  the  end 
of  its  road,  as  built,  and  the  terminus  at  which  it  aims,  the  fact  that  it  could 
have  reached  the  terminus,  by  a  circuitous  route,  without  crossing  such  land 
•loes  not  show  that  the  land  is  not  necessary  for  the  construction  of  the  road. 
<*olorada  E.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  41  F.  293. 

'  Portland  A  G.  Turnpike  Co.  v.  Bobb  (Ky.),  10  S.  W.  794;  Reed  v.  Ohio  <fe 
M.  Uy.  Co.,  (111.)  17  N.  W.  807.  Compare  Grand  Rapids  A  I.  R.  Co.  v.  Weiden, 
10  Mich.  390;  38  N.  W.  294. 

*  In  re  Rochester  Electric  Ry.  Co.,  57  Hun,  56;  10  N.  Y.  S.  879;  Durham  <fe 
N.  Ry.  Co.  V.  Richmond  A  D.  R.  Co.,  104  N.  C.  673;  10  S.  E.  664. 

*  Rochester,  H.  A  L.  R.  Co.  v.  Babcock,  HON.  Y.  R.  119;  17  N.  E.  678. 

*  Welden  v.  Grand  Rapids,  L.  &  D.  R.  Co.  (Mich.),  37  N.  W.  872;  Howland 
V.  School  District,  Xo.  3,  15  R.  I.  1S4;  2  A.  549;  8  A.  337.  Where  com- 
panies, shortly  before  filing  their  petitions,  served  written  offers  to  purchase 
'opon  the  owners  of  some  of  the  parcels,  left  offers  as  to  other  parcels  with  some 
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§  250.  The  pHblic  use — The  question  of  what  is  a 
public  use  has  often  been  said  to  be  one  of  law  purely. 

This  expression  doubtless  arose  from  the  fact  that  it  is 
usually  determined  by  the  legislature  in  the  first  in- 
stance, and  thus  Jbecomes  embodied  in  the  law  as  part  of 
it  after  having  been  arbitrarily  passed  upon.  But  that 
it  is  not  strictly  and  always  a  legal  question  is  evident 
when  we  consider  that  a  great  many  facts  both  of  a 
general,  and  a  special  nature  must  be  brought  to  bear 
in  establishing  the  dividing  line  between  a  public  and  a 
private  use.  Especially  is  this  true  in  cases  where  the 
State  does  not  seek  to  make  the  appropriation  for  pub- 
lic use  directly  to  itself,  for  instance  for  capital  grounds, 
but  through  the  agency  of  private  corporations  whose 


person  upon  the  premises,  which  in  some  cases  came  to  the  notice  of  the  owneiSf 
and  all  these  offers  were  declined,  or  taken  no  notice  of,  or  the  counter-offer 
was  considered  exorbitant  and  most  of  the  owners  had  already  sued  for  damages, 
and  in  their  verified  complaints  had  placed  the  value  of  the  property  at  soins 
which  the  companies  considered  grossly  extravagant,  It  was  held  that,  as  the 
estimates  of  value  entertained  by  the  owners  and  the  companies  differed  so 
widely  as  to  render  it  almost  certain  that  the  offer  to  purchase  would  be  rejected, 
the  efforts  made  by  the  companies  were  a  sufficient  compliance  with  Laws 
N.  T.  1850,  c.  140,  requiring  a  railroad  company,  before  instituting  condemnation 
proceedings,  to  make  a  bona  fide  and  unsuccessful  effort  to  purchase  the 
property  sought  to  be  taken.  In  re  Metropolitan  £.  By.  Co.,  2  K.  Y.  S.  27S, 
holding  also,  that,  as  the  allegations  of  the  petition  concerning  the  offers  to 
purchase  involved  matters  as  much  within  the  knowledge  of  the  owners  as  of 
the  companies,  it  was  for  the  owners  to  show  that  they  did  not,  in  fact,  reoeive 
the  offer,  or,  if  they  did  not  receive  it,  why  they  did  not  accept,  or  make  a 
counter-offer,  and  that  there  was  reasonable  ground  to  suppose  that  farther 
negotiations  might  have  resulted  in  an  agreement. 

Under  Sess.  Acts  Ala.,  1884-85,  p.  22.$,  relating  to  condemnation  of  land  by 
railroad  companies,  providing  that  if  the  owners  of  the  land  cannot  agree  with 
the  company  as  to  damages,  '*  or,  in  case  such  owner  is  an  infant,  such  value 
or  damages  shall  be  ascertained  in  the  manner  directed  by  the  general  laws;''  a 
previous  attempt  to  agree  on  damages  need  not  be  alleged  nor  proved  in  the 
case  of  lands  owned  by  an  infant,  though  he  has  a  guardian.  Brown  v.  Bome 
4fe  D.  R.  Co.,  86  Ala.  206;  5  So.  195. 

An  act  requiring  a  railroad  company  to  run  through  a  certain  town  If  the 
citizens  of  such  town  will  pay  the  excess  of  the  cost  of  that  route  over  the  one 
proposed  by  the  company,  does  not  affect  the  right  of  the  company  to  prooe^Mi 
to  condemn  the  right  of  way  before  the  cost  of  the  route  through  the  town  has 
been  determined  and  payment  of  the  same  by  the  citizens  promised.  MaoonA 
B.  K.  Co.  v.  Stamps  (Ga.),  11  S.  £.  442. 
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business  though  prosecuted  for  private  gain  largely 
interests  the  public.  Private  lands  certainly  could  not 
be  taken  for  the  use  of  a  private  hotel  company  on 
which  to  erect  hotel  buildings  for  use  in  its  business  ; 
but  such  appropriation  might  be  very  necessary  for  the 
accommodation  of  the  travelling  public  on  a  line  owned 
and  operated  by  a  railroad  company. 

§  261.  Same— how  determined. — And  on  account  of  the 
differences  in  topography,  climate,  commercial  and  in- 
dustrial occupations,  in  the  various  states,  what  would 
be  a  public  use  in  one  would  be  private  in  another.  If 
the  legislature  has  decided  the  question  in  the  first 
instance  the  statute  embodying  its  decision  is  not  open 
to  the  objection  by  a  party  whose  property  is  taken 
under  it,  that  he  is  deprived  of  it  without  due  process 
of  law,  for  such  statute  is  based  upon  general  consider- 
ations of  public  necessity  and  welfare,  and  in  that  sense 
and  to  that  extent  constitutes  by  its  own  inherent  force 
and  effect/*  due  process  of  law." 

But  its  decision  is  not  always  conclusive  upon  the 
courts,  as  to  whether  or  not  the  use  is  public,  and  when 
its  validity  is  brought  before  them  they  may  re-examine 
and  pass  judgment  upon  the  matter  ;  and  to  determine 
whether  the  purpose  designated  or  in  view  is  public, 
may  review  all  the  facts  and  circumstances  with  as 
much  authority  and  effect  as  the  legislature.^ 

^  Matter  of  Deansville  Cemetery  Ass' n,  dG  N.  Y.  569;  Harding  v.  Goodlett,  3 
Terg.  40;  Bankhead  v.  Brown,  25  Iowa,  540;  Chicago,  etc.,  R.  R.  Co.  v.  Lake, 
^l  111.  3.33;  Olmsted  V.  Camp,  33  Conn.  551;  Tylor  v.  Beacher,  44  Vt.  648; 
Loughbridge  v.  Harris,  42  Ga.  500;  Water- Works  Co.  v.  Burkhart,  41  Ind.  364; 
Scuclder  v.  Trenton,  etc.,  Co.,  1  N.  J.  £q.  694;  Ryerson  v.  Brown,  35  Mich.  333. 

The  constitution  of  Missouri,  1875,  provides  that,  '*  whenever  an  attempt  is 
made  to  take  private  property  for  a  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  public  shall  be  a  judicial  question,  and 
as  such  judicially  determined.'^  Under  this  provision  it  is  held  that  the  ques- 
tion should  not  be  submitted  to  a  jury.  City  of  Savannah  v.  Hancock,  91  Mo. 
H;  3  S.  W.  215. 

Same  provision  is  found  in  Colorado.    See  Const.  Colo.,  art.  15,  sec.  4;  Den* 
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Great  deference,  however,  will  always  be  paid  to  the 
legislative  judgment  as  expressed  in  enactments  provid- 
ing for  appropriations  of  property.  And  where  there  is 
any  doubt  whether  the  use  to  which  the  property  is  pro- 
posed to  be  devoted  is  of  a  public  or  private  character, 
courts  will  not  undertake  to  disturb  its  judgment  in  this 


ver  R.  L.  <fr  C.  v.  Union  Pac.  Ry.  Co.,  34  P.  886;  Pittsburg,  W.  &  K.  B.  Ca  v. 
Benwood  Iron  Works,  81  W.  Va.  710;  8  S.  B.  463. 

In  Yiiiginia  it  was  held  that  the  necessity  for  the  acquisition  of  land  by  the 
state  for  any  asylum  is  not  a  subject  of  Judicial  cognizance,  but  belongs  exclu- 
sively to  the  legislative  department  Tait's  Bx'r  v.  Central  Lunatic  Asyhim, 
84Va.271;  4S.E.  697. 

The  taking  may  be  defeated  by  showing  that  it  is  not  necessary,  though  the 
use  be  unquestionably  pubUc.  City  of  Detroit  v.  Daly,  68  Mich.  608;  87  N.  W.  11. 

If  the  general  purpose  be  public,  the  right  cannot  be  defeated  by  showbig  a 
devotion  of  the  property  taken  to  private  uses,  as  where  a  small  space  in  stations 
of  an  elevated  railroad  was  used  for  news  stands.  In  re  Metropolitan  E.  Ky. 
Co.,  2  N.  Y.  S.  278. 

A  charge  as  follows:  "  The  fact  that  some  other  company  had  ample  terminal 
and  depot  grounds  was  no  reason  why  the  plaintiff  should  not  condenm  such 
lands  described  in  the  complaint,  as  the  Jury  should  find  to  be  necessaiy  for  the 
construction  and  operation  of  its  roads,"  is  not  erroneous.  California  Cent 
Ry.  Co.  V.  Hooper,  76  Cal.  404;  18  P.  509. 

Educating  the  public,  by  exhibiting  artistic,  mechanical,  agricultunU,  and 
horticultural  products,  held  to  be  a  public  use  under  Act  Pa.,  June  14Ul  1887. 
Appeal  of  Rees  (Pa.),  12  A.  427. 

As  to  what  constitutes  public  use  by  improvement  company.  Green  Bay  & 
M.  Canal  Co.  v.  Kaukauna  Water-Power  Co.,  70  Wis.  635;  85  N.  W.  629. 

By  railroad  company,  Toledo,  S.  A  M.  R.  Co.  v.  East  Saginaw  &  St  C.  B. 
Co.,  72  Mich.  206;  40  N.  W.  436;  Flint  <ft;  P.  M.  R.  Co.  v.  Board  of  RaihMds 
Crossings,  Id.  448;  In  re  Niagara  FaUs  A  W.  Ry.  Co.,  108  N.  T.  375;  15  N.  S. 
429;   Rochester,  H.  d;  L.  R.  Co.  v.  Babcock,  110  X.  T.  119;   17  N.  £.  678. 

A  canal  constructed  by  a  lumber  company  to  carry  lumber  to  a  city  and  sup- 
ply the  city  with  water,  is  a  public  use,  for  which  a  right  of  way  may  be  taken 
under  Const.  Or.,  art.  1,  sec.  18.  Dalles  Lumbering  Co.  v.  Urquhart,  16  Or.  67; 
19  P.  78. 

A  statute  provides  that  subject  to  its  provisions  the  right  of  eminent  domsin 
might  be  exercised  **in  behalf  of  the  following  public  uses:  ....  outlets, 
natural  or  otherwise,  for  the  flow,  deposit,  or  conduct  of  tailing  or  refuse  matter 
from  mines.** 

Plaintiff  had  sought  to  proceed  under  this  statute  to  procure  condemnation 
of  certain  lands  belonging  to  the  defendants  to  serve  as  a  site  for  a  bed  rock  ilume 
to  carry  the  dirt  and  gravel  from  its  mining  claims  and  also  as  a  place  of  deposit 
for  the  tailing  and  refuse  nuitter  from  its  claims.  It  was  not  even  pretended 
that  any  public  interest  was  to  be  served  or  that  any  other  person  than  the 
plaintiff  was  to  be  benefited  from  the  structure  when  completed.  The  court 
said,  "It  was  clear  that  this  case  does  not  come  within  the  meaning  of  tlist 
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regard.  Bat  when  there  was  no  foundation  for  pretense 
that  the  public  was  to  be  benefited  by  the  appropriation, 
it  would  be  the  duty  of  the  court  to  interfere  and  afford 
relief.*  The  fact  that  the  State  derives  an  advantage^ 
from  the  proposed  condemnation  can  never  render  the 
use  private.^  But  it  was  admitted  in  one  case  that  a  case 
might  be  presented  in  which  it  would  appear  beyond  all 
possibility  of  question  that  the  property  of  a  citizen  had 
been  taken  for  a  use  or  purpose  in  no  sense  public.^ 


clMse  of  the  Constitution  which  permits  the  taking  of  private  property  for  a 
pobiic  use  after  just  compensation  made/*  Consolidated  Channel  Co.  y.  C.  P.  R. 
R.  Co.,  61  Cal.  209,  per  Niuss,  J.  See  also  Tyler  y.  Beacher,  44  Yt.  648 ;  Northern 
Central  Coal  Co.  y.  Coal  and  Iron  Co.,  37  Md.  587;  Parham  v.  Justices,  9  Ga. 
3il;  Anderson  v.  Turheville,  6  Coldw.  419;  Sadler  y.  Langham,  34  Ala.  311.. 
Where  plaintiff,  a  private  corporation,  sought  to  condemn,  for  the  purpose  of  en- 
.".bling  it  to  work  two  mines  by  it,  an  intervening  claim  owned  by  the  defendant 
and  a  tunnel  therein  constructed  for  his  private  use,  it  was  held  that  the  pro- 
posed use  was  private,  and  the  proceeding  was  invalid.  Amador  Queen  Min. 
Co.  V.  Dewitt,  73  CaL  482;  15  P.  74.  See  also  ShoU  v.  German  Coal  Co.  (HI.), 
ION.  S.  199;  City  of  Savannah  v.  Hancock,  91  Mo.  54;  3  S.  W.  215. 

'  A  railroad  company  incorporated  under  a  statute  making  it  a  common  carrier 
is  not  rendered  a  private  enterprise  so  as  to  deprive  it  of  the  right  of  eminent 
d<nnain  by  the  fact  tjiat  it  is  poorly  constructed  and  terminates  at  a  ooal  mine 
belonging  to  the  corporation,  when  it  appears  that  it  carries  the  mails,  passen- 
gers, and  freights,  runs  regular  trains,  and  has  expended  a  large  amount  of  money 
in  building  its  road  and  acquiring  its  right  of  way.    Colorado  Eastern  By.  Co. 
V.  Union  Pac.  Ry.  Co.,  7  Ry.  A  Corp.  L.  J.  373.    The  court,  per  Phillips,  J., 
after  reviewing  the  evidejice  and  noticing  the  defense,  that  the  corporate  enter- 
prise could  not  be  considered  public,  nor  the  appropriation  a  public  use,  said : 
**  Its  beginning  may  have  been  small ;  but  if  the  right  to  exercise  eminent  domain 
shoald  have  been  denied  in  the  early  history  of  railroads  in  this  country  because 
of  their  small  beginning,  it  is  not  too  much  to  say  that  some  of  the  great  mam- 
moth railroad  enterprises  which  have  developed  and  strengthened  the  commerce 
and  wealth  of  the  country  would  have  perished  in  their  infancy.**    In  re  Hail- 
road  Co.  V.  Moss,  23  Cal.  324,  the  court  say:  '*  It  is  urged  that  the  plaintiffs  are 
constructing  a  railroad  from  a  coal  mine  in  the  mountains  through  a  desolate 
legkm  to  navigable  waters  to  enable  it  to  get  coal  ready  to  market,  and  that  this 
is  a  mere  private  use,  and  that  therefore  they  have  no  right  to  appropriate  the 
property  of  othera  to  its  purposes  without  their  consent.  .  .  .  The  plaintiifs  in 
common  with  other  railroad  companies  organized  under  this  act  are  bound  by 
these  provisions  which  make  it  obligatory  upon  them  to  act  as  common  carriers.'* 
See  also  Chicago  &  N.  W.  R.  Co.  v.  Chicago  A  E.  R.  Co.,  112  lU.  601;  Ward 
V.  Railroad  Co.,  119  Dl.  287;  MUls,  Em.  Dom.,  §  14;  De  Camp  v.  RaUroad  Co.,. 
^1 N.  J.  Law,  44. 
^  Moore  v.  Sanford,  151  Mass.  285;  24  N.  £.  323. 
'  Stockton  <&  y.  R.  R.  Co.  v.  Stockton,  41  Cal.  147.    See  also,  Lorenz  v.  Jacob» 
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§  262.  Consideration  of  tlie  question  of  pnblie  nse  with  refer- 
enee  to  particular  corporations. — A  correct  rule  in  regard 
to  the  status  of  raiboads,  with  respect  to  the  right  of 
resorting  to  the  power  of  eminent  domain  is  thus  stated : 

''  As  far  as  the  public  is  concerned,  when  what  rail- 
road corporations  need  is  for  *  public  use,'  they  have 
the  right  to  invoke  the  exercise  of  eminent  domain, 
but,  in  as  far  as  that  which  concerns  them  as  to  their 
private  interests,  their  profits  and  gains  is  concerned 
they  stand  as  individuals,  or  merely  as  private  cor- 
porations, in  which  the  public  has  no  concern,  and  for 
such  private  purposes  cannot  call  into  exercise  the 
power  of  eminent  domain/'  ^  An  act  providing  for 
<)ondemnation  of  land  for  private  ways  is  contrary  to 
the  Indiana  Constitution.^  But  not  in  California, 
where  the  term  '*  private  road  "  as  used  in  the  Political 
Code,'  designates  a  particular  kind  of  public  road.^ 

The  necessary  purpose  of  a  water  company  formed 
to  supply  a  city  with  water  constitutes  a  public  use,* 
as  does  the  construction  of  a  switch  so  as  to  con- 
nect a  raiilroad  company's  main  line  with  the  Victory 
of  a  single  corporation.*     And  the  erection  of  poles, 


68  Id.  78;  Cummins  t.  Peters,  56  Id.  598;  Contra,  Costa  R.  R.  Co.  y.  Moss,  28 
Cal.  824;  Sherman  v.  Boick,  32  Cal.  240;  People  v.  Pittsburg  R.  R.  Co.,  68  Cal 
694. 

1  P.  W.  &  K.  R.  Co.  V.  Benwood  Iron  Works,  31  W.  Va.  710. 

The  question  whether  the  use  is  public  or  private  depends  upon  the  right  of 
the  public  to  use  the  road  and  to  require  the  corporation,  as  a  common  carrier, 
to  transport  freight  or  passengers  over  the  same,  and  not  upon  the  amoant  of 
business.    Kettle  River  R.  Co.  v.  Eastern  Ry.  Co.,  41  Minn.  461 ;  43  N.  W.  409. 

The  construction  of  a  curve  by  an  elevated  railway  so  as  to  make  connection 
between  two  of  its  own  distinct  lines  is  a  public  use  for  which  private  property 
may  be  taken.    In  re  Union  E.  R.  Co.,  ll.*}  N.  Y.  275;  21  N.  B.  81. 

s  Logan  V.  Stogdale,  123  Ind.  372;  24  N.  E.  135. 

«  Sec.  2692. 

*  Following  Sherman  v.  Buick,  32  Cal.  241;  Monterey  County  v.  Cnshlngi 
88  CaL  607;  23  P.  700. 

*  In  re  New  Rochelle  Water  Co.,  46  Hun,  525. 

*  Chicago  B.  &  N.  Ry.  Co.  ?.  Porter,  43  Minn.  527;  46  N.  W.  75. 
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and  the  stringing  of  wires,  by  a  telegraph  company, 
along  such  highway,  is  an  additional  servitude,  and 
constitutes  a  taking  of  private  property  for  public 
use.* 

The  public  use  for  which  property  is  taken  is  more 
supposable  than  real  in  many  instances.  In  nearly 
every  case  there  is  a  mingling  of  private  with  the 
public  benefit  derived  from  the  exercise  of  the  power. 
Thus  in  the  case  of  railroads,  which  is  perhaps  the 
greatest  public  use  to  which  property  is  devoted,  upon 
its  acquisition  by  a  private  corporation,  private  gain  to 
the  company  is  inseparable  from  the  public  interest. 
While  the  use  is  public  the  ownership  and  emolument 
are  strictly  private.  The  same  may  be  said  of  turn- 
pikes, bridges,  ferries  and  canals,  whether  made  by 
individuals  or  corporations  ;  they  are  private  property 
though  their  use  is  public* 

§  253.  When  the  public  purpose  and  necessity  must  be 
plahi. — ^When  a  condemnation  of  land  is  sought  on 
account  of  a  prospective  increase  in  the  business  of  a 
railroad  company  it  should  affirmatively  appear  beyond 
all  reasonable  doubt  that  such  increase  will  occur  in 
order  to  justify  the  taking.  If  there  is  any  room  to 
suspect  that  the  property  is  not  needed  for  enlarged 


1  Western  Union  Tel.  Co.  v.  Williams,  86  Va.  696;  11  S.  E.  106. 

An  act  which  authorizes  the  borough  of  Wilkes  Barre  to  buy  a  certain  tract 
of  land  formerly  used  as  a  graveyard,  and  directs  that  before  the  borough  should 
sell  any  part  of  such  land  it  should  convey  a  certain  portion  of  it  to  the  ^^  Wyom- 
ing Historical  and  Oeological  Society,  for  the  erection  of  a  hall  ^'  for  such 
society,  is  not  unconstitutional,  as  taking  private  property  for  private  use,  and 
a  deed  thereunder  is  valid.  City  of  Wilkes  Barre  v.  Wyoming  Historical  and 
Geological  Society,  134  Pa.  St.  616;  19  A.  809. 

*  Olcott  y.  Supervisors,  16  Wall.  678.  A  railroad  company  cannot  l^ally 
vest  in  a  telegragh  company  an  exclusive  right  of  its  roadway  for  the  establish- 
ment of  telegraphic  lines  along  the  line  of  the  road.  In  the  first  place,  being  an 
attempt  to  create  a  monopoly,  it  is  a  perversion  of  its  franchise;  and  secondly,  it 
is  an  unauthorized  employment  of  property  condemned  to  public  use.  Western 
Un.  Tel.  Go.  v.  Am.  Un.  Tel.  Co.,  65  Ga.  160. 
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accommodations  but  is  intended  for  speculative  pur- 
poses or  to  exclude  competition  by  competing  lines  or 
to  promote  undertakings  which,  though  remotely  con- 
nected with  the  main  enterprise  are  yet  collateral  to  it, 
the  demand  should  be  refused.^  So  where  one  cor- 
poration is  in  the  occupation  and  enjoyment  of  property 
acquired  in  the  exercise  of  the  power  of  eminent 
domain  or  holds  it  for  public  use,  it  requires  statutory 
authority  or  necessary  implication  therefrom  to  enable 
another  corporation  to  take  it  under  the  power  ;  and 
the  implication  does  not  arise  if  the  express  powers  can 
be  exercised  without  such  appropriation.^  It  must  ap- 
pear that  the  public  convenience  being  equally  served, 
the  financial  interests  of  the  second  company  will  gain 
more  thereby  than  the  first  company  would  probably 
be  injured.®    The  same  proceedings  are  had  for  con- 


1  Ben8selaer<&  Saratoga  R.  R.  Co.  ▼.  Davis,  48  K.  T.   1S7.    See  Stevens  t. 
Erie.R.  R.  Co.,  21  N.  J.  Eq.  250. 

*  Matter  of  Boston  A.  R.  Co.,  53  N.  Y.  574;  Springfield  v.  Connecticut  R.  Co., 
4  Cash.  63;  Little  Miami,  etc.,  R.  R.  Co.  v.  Dayton,  23  O.  St  510;  State  t. 
Montclair  R»y  Co.,  35  N.  J.  L.  328;  Cleveland  A  P.  R.  R.  Co.  v.  Speer,  66  Pa.  SU 
325;  Northern  R.  R.  Co.  v.  Concord  A  C.  R.  R.  Co.,  27  N.  H.  183;  Anni«ton 
&  C.  R,  Co.  V.  Jacksonville,  G.  &  A.  R.  Co.,  82  Ala.  297;  2  So.  710-  And  in 
Appeal  of  Sharon,  122  Pa.  St.  533,  it  was  held  that  necessity  must  in  the  case 
of  a  railroad  company  seeking  to  take  the  property  of  another,  be  one  arising 
from  the  very  nature  of  things,  over  which  the  company  has  no  control  itself « 
for  the  sake  of  convenience  or  economy,  unless  there  be  expressed  or  neces- 
sarily implied  statutory  permission.  See  also,  Barre  R.  Co.  v.  MonC'pelier  & 
W.  R.  R.  Co.,  61  Vt.  1;  17  A.  923. 

*  Mobile  &  O.  R.  Co.  ^.  Alai  M.  R.  Co.,  87  Ala.  501.  See  also,  A.VV^  ^^ 
Sharon  Railway,  122  Pa.  St.  533;  United  New  Jersey  Raikood  A  CanJil  Co.  t. 
National  Docks  A  N.  J.  J.  C.  Ry.  Co.  (N.  J.),  18  A.  574;  Valparaiso  v.  Chicago 
A  6.  T.  Ry.  Co.  (Ind.),  24  N.  £.  294;  Appeal  of  Pittsburgh  JunctioKi  R-  Co. 
(Alleghany  Val.  R.  Co.  v.  Pittsburgh  Junction  R,  Co.),  122  Pa.  St.  511;  <J  ^• 
564;  American  Tel.  A  Tel.  Co.  v.  Smith  (American  Tel.  *Tel.  Co.  v.  Teirce), 
71Md.  535;  18  A.  910. 

But  land  which  is  owned  by  a  railroad  company,  and  which  it  expects  3t 
some  future  time  to  use  for  railroad  purposes,  hut  which  it  has  held  forOy^ 
years  without  using  it  in  any  way,  is  subject  to  condemnation  for  the  riglit  of 
way  of  another  company.     Colorada  E.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  41  F* 
293. 

The  yard  occupied  by  one  railroad  company,  though  it  may  be  larger  than 
necessary  for  Its  present  use,  If  It  is  reasonably  necessary  for  its  future  Deeds, 
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demnation  of  right  of  way  of  another  company  as  in 
other  cases.  1  When  the  right  is  denied  equity  will 
enjoin  the  company  from  appropriating  the  property  of 
another  until  the  question  is  passed  upon.^ 

§  254.  Dne  process  of  law, — What  constitutes  '*  due 
process  of  law"  is  a  very  broad  and  far-reaching  inquiry 
in  any  case.  It  involves  a  consideration  of  the  consti- 
tutional provisions  requiring  recourse  to  it  wherever 
and  whenever  the  right  to  deprive  a  citizen  of  his 
property  for  any  purpose  public  or  private  is  made 
an  issue. 

The  requirement  is  satisfied  in  the  case  of  appropria* 
tion  for  public  use  if  proceedings  are  regularly  had 
before  an  impartial  tribunal  constituted  by  law  and  the 
prescribed  methods  of  procedure  are  observed  before  it 
in  fixing  the  measure  of  compensation  and  in  taking 
and  appropriating  and  paying  for  the  property.  •*  The 
right  to  appropriate  private  property  to  public  uses  lies 
dormant  in  the  State  imtil  legislative  action  is  had, 
pointing  out  the  occasions,  the  modes,  conditions  and 
agencies  for  its  appropriation.  "•  But  a  legislative 
enactment  is  the  **  law  of  the  land  "  and  a  provision  in 
an  Act  of  Ciongress  that  any  person  injured  by  an 
appropriation  may  apply  to  the  court  of  claims  for 
indemnity  gives   **due  process  of  law."*     And  it  is 


cannot  be  taken  in  part  by  another  company  for  its  nse.  Appeal  of  Pittebuiifh 
Junction  B.  Co.  (Alleghany  Val.  K  Co.  v.  Pittsbnigh  Junction  R.  Cow),  122 
Pa.  St.  511 ;  0  A.  564.  As  to  the  right  of  telegraph  companies  to  construct  their 
lines  oyer  military  and  post  roads  under  Rev.  Stat.  U.  S.  sec.  526.  See  Aineri- 
can  Tel.  ^  Tel.  Co.  v.  Smith  (American  Tel.  &,  Tel.  Ck>.  v.  Pearce),  71  Md.  585; 
18  A.  910. 

^  Toledo,  A.  A.  A  N.  M.  Ry.  Co.  v.  Detroit,  L.  *  N.  R.  Co.,  29  N.  W.  500, 
506;  62  Mich.  564,  578. 

<  Montana,  etc.,  R.  Co.  v.  Helena,  etc.,  R.  Co.,  6  Mont  416;  12  P.  916. 

'  Cooley  on  Const.  Lim.,  5th  Ed.,  p.  653,  citing  Barrow  v.  Page,  5  Hayw.  97; 
Raiboad  Co.  y.  Lake,  71  Bl.  833;  Allen  v.  Jones,  47  Ind.  438. 

«  Great  Falls  Mannf  g  Co.  v.  Garland,  124  U.  S.  581;  8  S.  Ct.  681. 
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held  that  where  no  remedy  is  given  by  statute,  if  the 
common  law  remedy  be  not  taken  away  but  expressly 
recognized  in  the  State  constitution  this  requirement 
is  not  violated.^  It  is  held  that  the  right  to  insist 
upon  due  process  of  law  may  be  cut  off  by  statute  of 
limitations.'  The  requirement  is  fulfilled  by  the 
appointment  of  commissioners  to  assess  the  damages 
and  giving  a  right  of  appeal  from  their  award.* 
And  it  was  held  in  one  case  ^  that  the  act  under 
which  they  act  need  not  make  provision  for  notice  to 
the  owner  of  the  time  and  place  of  meeting  of  the  com- 
missioners to  assess  the  compensation,  nor  secure  him 
any  hearing  in  relation  thereto.  A  party  may  have 
the  taking  of  his  property  without  due  process  of  law, 
and  without  just  compensation  enjoined.*^ 

§  266.  Prescribed  methods  must  be  strietly  pursaed. — 


When,  however,  the  occasion,  the  conditions  and  the 
manner  of  the  taking  have  been  declared  and  pointed 
out,  these  must  in  all  respects  be  strictly  observed  and 
complied  with ;  and  unless  this  is  done  the  proceeding 
will  be  of  no  effect.* 


1  Appeal  of  Bees  (Pa.),  12  A.  427. 

*  Miller  ▼.  Town  of  Coriima,  42  BClnn.  S91;  44  N.  W.  127.    Gompaie  Yaioo- 
A  Miflsissippi  Delta  Leyee  Board  v.  Dancy  (Miss.),  3  So.  5€8. 

*  Cherokee  Nation  W  So.  Kan.  By.  Co.,  135  U.  S.  641;  10  S.  Ct.  06S. 

*  Wilson  y.  Baltimore,  6  Del.  Ch.  524. 

^  American  Tel.  A  Tel.  Co.  y.  Smith,  71  Md.  535;  18  A.  910.  Appeal  of 
Tyrone  Township  School-District  (Pa.),  15  A.  607.  A  railroad  company  seek- 
ing to  acquire  a  right  of  way  through  the  streets  of  a  city  has  no  vested  ri^ts 
which  entitle  it  to  a  Judicial  Inyestigation  by  due  process  of  law,  other  than  such 
as  the  legislature  may  have  provided.  Fort  Street  Union  Depot  Co.  y.  State 
Baihroad  Crossing  Board  (Mich.),  45  N.  W.  978.  See  also  Cherokee  Nation  v. 
So.  Kan.  B.  Co.,  135  U.  S.  641. 

*  Chicago,  etc.,  B.  Co.  y.  Smith,  68  ni.  06;  Dalton  y.  Water  Commissiouers^ 
49Cal.  223;  Stockton  y.  Whitmore,  50  Cal.  554;  Supenrlsors  of  Doddridge  y. 
Stout,  9  W.  Ya.  703;  Power's  Appeal,  29  Mich.  504;  Kropp  y.  Forman,  31  Mich. 
144;  Arnold  y.  Decatur,  29  Mich.  77;  Lund  y.  New  Bedford,  121  Mass.  286; 
Bohlman  y.  Green  Bay,  etc.,  B.  B.  Co.,  40  Wis.  157;  Moore  y.  Bailway  Co.,  34 
Wis.  173;  Decatur  County  y.  Humphreys,  47  Oa.  565;  Commissioners  y.  Beck* 
with,  10  Kan.  608. 
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With  regard  to  compliance  with  the  provisions  of  the 
law,  they  are  in  the  nature  of  conditions  precedent  to  a 
right  of  disturbing  the  property,  and  such  compliance 
must  be  aflSrmatively  shown  to  support  a  title  in  the 
party  claiming  under  the  adverse  proceeding.  If,  for 
instance,  the  statute  provides  that  the  damage  for  the 
taking  shall  be  assessed  by  disinterested  freeholders 
of  a  municipality,  the  proceedings  will  be  invalid  unless 
they  show  that  the  appraisers  were  such  freeholders 
and  inhabitants.^ 

And  if  the  statute  requires  that  prior  to  the  institu- 
tion of  the  proceedings  in  invitum  there  shall  be  an 
eflK)rt  to  agree  with  the  owner  on  the  compensation  ta 
be  paid,  the  attempt  to  come  to  such  agreement  and  its 
failure  must  appear.^  Not  only  the  persons  holding 
the  legal  title  and  in  possession,  but  mortgagees  are  en- 
titled to  notice.*  But  judgment  creditors  of  the  owner 
are  not,^  nor  is  a  mere  trustee  of  an  equitable  interest 
in  the  land.*  Notice  to  the  owner  of  private  property 
proposed  to  be  taken  where  he  can  be  found  is  indis- 
pensable ;  but  if  he  cannot  be  found  or  be  known,  gen- 
eral notice  to  all  parties  interested  should  be  given.^ 

The  occasions,  uses,  and  proceedings  in  the  exercise 
of  eminent  domain  are  to  a  great  extent  matters  of  con- 


1  Jndson  v.  Bridgeport,  25  Conn.  426;  People  v.  Brighton,  20  Mich.  57; 
Kooie  y.  Railway  Co.,  84  Wis.  173. 

«  Ellis  V.  Pacific  R,  R,  Co.,  61  Mo.  200;  Reitenbaugh  v.  Chester  Valley  R.  K 
Ca,  21  Penn.  St.  100;  West  Va.  Transportation  Co.  v.  Volcanic  Oarland  Coal 
Co.,  6  W.  Va.  382,  200;  United  States  v.  Reed,  56  Mo.  565.  But  where  it  appears 
that  the  party  whose  land  was  sought  to  be  condemned  had  filed  a  petition  for  a 
Jury  to  assess  the  damages,  it  was  held  that  it  dispensed  with  the  attempt  to 
come  to  an  agreement.    Burt  v.  Bringham,  117  Mass.  307. 

*  Seyerin  v.  Cole,  38  la.  468;  Martin  v.  London,  etc.,  Co.,  L.  R.  1  £q.  145. 
«  Watson  V.  N.  Y.,  etc,  R.  R.  Co.,  47  N.  Y. 

*  Mclntyre  t.  Easton,  etc.,  R.  R.  Co.,  26  N.  J.  £q.  425. 

*  Chicago,  etc.,  R,  R.  Co.  v.  Smith,  78  111.  96;  Hlldreth  v.  City  of  Lowell,  11 
Ch»y,  845;  Lohman  v.  St  Paul,  etc.,  R.  R.  Co.,  18  Minn.  174.  But  see  Anderson 
T.  TeberiUe,  6  Cold.  (Tenn.),  160 ;  Grand  Rapids,  etc.,  R  R.  Co.  v.  Alley,  34 
Midi.  16, 1& 
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fititutional  cognizance  and  statutory  regulation  in  each 
state,  except  where  property  is  taken  by  the  national 
government  for  public  buildings,  forts,  arsenals,  and  the 
like,  or  where  it  has  created  corporations,  and  conferred 
upon  them  the  power  and  prescribed  the  terms  and 
formalities  to  be  complied  with  and  observed  in  its 
exercise.^ 

§  256.  When  and  what  eompensatien  to  be  made. — The 

owner  of  land  is  not  entitled  to  compensation  for  ind- 
dental  damages  resulting  from  public  improvements 
made  by  the  State,  especially  when  such  damages  were 
suffered  long  subsequently  to  the  making  of  the  im- 
provement.^ A  homesteader  who  has  entered,  and  is 
proceeding  lawfully  to  perfect  his  title  to  the  land 
entered  has  suffered  an  injury  by  the  bulding  of  a 
railroad  over  his  homestead  which  differs  only  in  degree 
from  that  sustained  from  the  same  cause  by  one  who 
has  the  complete  title.^ 

So  where  a  railroad  company  built  its  road  over  pub- 
lic lands,  the  subsequent  patentee  of  such  is  entitled 
to  the  value  of  the  land  taken  by  the  company,  exclu- 
fiive  of  the  improvements  made  by  it.* 

In  determining  the  question  of  just  compensation, 
not  only  the  fair  value  of  the  land  actually  taken  should 
be  considered,  but  depreciation  of  the  owner's  remain- 


'  Proceedings  Id  regard  to  eminent  domain,  according  to  §  1248  Code  CIt> 
Proc.  Gal.,  must  be  brought  in  the  superior  court  of  the  county  in  which  the  prop- 
•erty  is  situated,  but  as  there  is  no  law  iu  California  defining  what  is  the  place  of 
residence  of  a  corporation,  §  395  Civ.  Code  has  no  application  to  a  proceeding 
to  condemn  the  lands  of  a  corporation.  Cal.  So.  R.  Co.  y.  So.  Ca  ▼.  Sa  Fk. 
R  Co.,  65  Cal.  304;  4  P.  344. 

2  Lamb  v.  Reclamation  Dist.  No.  106,  73  Cal.  125;  14  P.  026,  Thorhtov,  J., 
dissenting.    Hoagland  ▼.  State,  (Oal.)  22  P.  J42. 

>  Burlington,  K.  &  S.  W.  R.  Co.  v.  Johnson,  38  Kan.  142;  16  P.  125.  See  also 
Ellisworth,  M.  N.  <fr  S.  E.  R.  Co.  v.  Gates,  41  Kan.  574;  21  P.  692. 

«  Denver  &  R.  G.  W.  Ry.  Co.  v.  Stancliff,  4  Utah,  117;  7  P.  530. 
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ing  property  in  point  of  utility  and  convenience  may 
be  taken  into  account.^ 


^  The  abutting  owner  of  the  fee  of  a  county  road  oonstmcted  at  the  expense 
of  the  landowner  is  entitled  to  compensation  for  its  use  by  a  natural  gas  com- 
pany for  its  pipes;  and  a  license  by  the  county  board  of  commissioners  to  the 
■company  to  lay  its  pipes  in  the  road  only,  conveys  the  right  of  the  county  in  the 
highway,  but  does  not  affect  private  property  rights.  Kincaid  v.  Indianapolis 
Xatural  Gas  Co.,  124  Ind.  577;  24  N.  E.  1066. 

A  railroad  which  constructs  its  road  beside  a  highway  is  liable  to  the  owner 
of  a  farm  on  the  opposite  side  of  the  highway  for  depreciation  in  the  value  of 
his  farm  caused  by  the  construction  and  operation  of  the  road  so  near  the  high- 
way as  to  ronder  it  unsafe,  and  to  make  access  to  it  from  the  farm  with  teams 
and  stock  more  dangerous.  Lake  Erie  &  Western  R.  Co.  v.  Scott  (111.).  24 
X.  E  78. 

The  reservation  by  a  mining  company  of  the  right  .to  lay  railroad  tracks  for 
the  transix>rtation  of  ore  in  the  streets  of  an  addition  to  a  city  platted  by  it, 
•confers  no  right  upon  the  railroad  company,  its  grantee  in  the  premises,  to  use 
such  streets  for  general  railroad  purposes,  without  compensation  to  the  adjoining 
lot-owners.  Redingerv.  Marquette  <&  W.  R.  Ck>.,  62  Mich.  29;  28  N.  W.  775; 
Ward  V.  Detroit,  M.  i&  M.  R.  Co.,  62  Mich.  46;  28  N.  W.  785. 

Under  Const.  Tex.  1876,  art.  1,  sec.  17,  providing  that  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation,  a  railroad  company 
cannot  convey  to  another  company  part  of  the  interest  in  land  which  it  has 
acquired  by  purchase  of  a  right  of  way,  so  as  to  enable  the  latter  company  to 
build  and  operate  an  additional  road  over  such  right  of  way,  without  the  consent 
of  the  owner  of  the  fee,  unless  by  condenmation  proceedings.  Ft.  W.  A  6.  Ry. 
Co.  V.  Jennings,  76  Tex.  373. 

A  railroad  company  which  has  raised  the  grade  of  a  street  on  which  its  road 
is  built  to  a  point  within  a  few  inches  of  the  sidewalk,  but  not  quite  as  high  as 
the  grade  of  its  track,  is  not  liable  therefor  to  the  owner  of  property  fronting 
on  such  street,  where  it  appears  that  the  raising  of  the  grade  of  the  track  is  not 
high  enough  to  obstruct  the  access  to  such  property.  Jackson  v.  Chicago  S.  F. 
A  C.  Ry.  Co.,  41  F.  656. 

Where  a  railway  corporation  locates  its  road  on  a  street  under  the  provisions 
af  statute,  in  such  proximity  to  the  premises  of  an  adjoining  lot-owner  that  its 
use  obstructs  his  conununication  with  the  street,  and  interferes  with  its  enjoy- 
ment by  those  who  occupy  the^  premises  to  such  an  extent  as  to  materially 
depreciate  their  value,  the  lot-owner  is  entitled  to  recover  the  amount  of  such 
depreciation.    McQuaid  v.  Portland  A  N.  Ry.  Co.,  18  Or.  237. 

Where  the  junction  of  two  streets  is  occupied  by  a  diagonal  railway  crossing, 
the  abutting  owner  of  a  comer  lot  is  entitled  to  compensation.  Enos  v.  Chi- 
cago, St.  P.  &  K.  C.  Ry.  C6.y  78  Iowa,  28;  42  N.  W.  .•575. 

Obstruction  of  streets  during  construction  is  not  an  injury  to  the  property, 
within  the  statute,  from  which  a  cause  of  action  necessarily  arises,  as  the  use  of 
the  street  is  incidental  to  the  improvement,  though  if  the  obstruction  is  un- 
reasonably prolonged,  the  specific  damages  resulting  therefrom  may  be  recov- 
ered. Shepherd  v.  Baltimore  &  O.  R.  Co.,  130  U.  S.  426;  9  S.  Ct.  508.  See 
*l8o  Beck  V.  Railway  Co.,  65  Miss.  172;  Tyler  v.  Town  of  Hudson,  147 
Mass.eoe. 
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Where  the  title  of  the  owners  in  fee  of  lots  abutting 
upon  a  street  extends  to  the  middle  of  the  street, 
subject  to  the  public  use  as  a  street,  such  owners 
are  entitled  to  compensation  upon  the  construction  of 
a  railroad  through  the  street.  ^  And  in  such  case 
the  construction  of  a  second  track  along  the  same 


And  when  the  ohstnictlon  is  i)ennanent,  there  must  be  such  a  practical  ob- 
struction of  the  street  in  front  of  the  lots  that  the  owner  is  denied  ingress  and 
egress  to  and  from  them.  Kansas  N.  &  D.  Ry.  Co.  v.  Cuykendall,  42  Kan. 
284;  21  P.  1061.  Compare  Trinity  A  S.  Ry.  Co.  v.  Meadows  (Tex.),  11  S. 
W.  145. 

In  such  case  the  company  is  liable,  although  the  railroad  is  skillfully  and 
properly  constructed,  and  plaintiffs  lots  are  accessible  from  another  street  Ft 
Scott  W.  A  W.  Ry.  Co.  v.  Fox,  42  Kan.  400;  22  P.  583.  Compare  Iron  Monn- 
tain  K  R.  Co.  y.  Bingham,  8  Pickle  (Tenn.),  522;  11  S.  W.  705;  Kansas  City. 
St.  J.  d;  C.  B.  R.  Co.  y.  St.  Joseph  Terminal  R.  Co.,  97  Mo.  457;  10  S.  W.  826; 
Central  Branch  U.  P.  R.  Co.  v.  Andrews,  41  Kaji.  870;  21  P.  276;  Chicago, 
K.  &  N.  Ry.  Co.  y.  Andrews,  41  Kan.  870;  21  P.  276. 

And  the  company  is  not  protected  from  responsibility  by  showing  corporate 
authority  for  the  work.  Griffin  y.  Shreyeport  A  A.  R.  Co.,  41  La.  806;  ^ 
So.  624. 

1  Gray  y.  First  Diyision  of  St.  Paul,  etc.,  R.  Co.,  18  Minn.  815;  Stetson  v. 
Chicago,  etc.,  R.  R.  Co.,  75  HI.  74;  Cox  y.  Louisyille,  etc.,  K  R.  Co.,  48  Ind. 
178;  Jewett  y.  Union,  E.  R  Co.,  1  N.  T.  S.  123.  See  also,  Egerer  y.  New  York 
Cent.  <fr  H.  R.  R.  Co.,  2  N.  Y.  S.  69.  Following  Langdon  y.  Mayor,  98  N.  Y. 
129,  and  Williams  y.  Same,  105  N.  Y.  419;  11  N.  E.  829;  Kingsland  y.  Mayor, 
110  N".  Y.  569;  18  N.  E.  435;  City  of  Chicago  v.  Taylor,  8  S.  Ct.  820;  Northern 
Cent.  Ry.  Co.  y.  Holland  (Pa.),  12  A.  575;  Adams  y.  Chicago,  B.  &  W.  S.  Co., 
39  Minn.  286;  39  N.  W.  629;  Campbell  y.  Metropolitan  St.  R.  Co.,  82  Ga.  320; 
9  S.  E.  1078;  Spo£Ford  y.  Southern  Bouleyard  R.  Co.,  22  N.  E.  Rep.  246; 
4  N.  Y.  S.  888;  Shepherd  y.  Baltimore  d;  O.  R.  Co.,  9  S.  Ct.  506;  Mortimer  ▼. 
New  York  El.  R.  Co.,  6  N.  Y.  S.  898;  Hine  y.  Same,  27  N.  Y.  St.  Rep.  308;  7 
N.  Y.  S.  464;  Steyens  y.  New  York  El.  R.  Co.,  8  N.  Y.  S.  813;  57  N.  Y.  Super. 
Ct.  416;  East  End  St.  Ry.  Co.  y.  Doyle,  88  Ten.  747;  13  S.  W.  986;  Central  Land 
Co.  y.  City  of  Proyidence,  15  R.  I.  246;  2  A.  558;  American  Tel.  A  Tel.  Co.  v. 
Smith  (American  Tel.  &  Tel.  Co.  y.  Pearce),  71  Md.  535;  18  A.  910;  East  End 
W.  Ry.  Co.  y.  Doyle,  88  Tenn.  747.  Following  Lohr  y.  Railroad  Co.,  10  N.  E. 
Rep.  528;  104  N.  Y.  268;  Third- Aye.  R.  Co.  y.  New  York  El.  R.  Co.,  19  Abb. 
N.  C.  261;  Trustees  of  First  Congregational  Church  y.  Milwaukee  Sc  L.  W.  By. 
Co.  (Wis.),  45  N.  W.  1086;  Gilbert  y.  Grealy,  S.  L.  <fe  P.  Ry.  Co.,  18  Colo.  501; 
Muller  y.  O.  P.  B.  R.  Co.,  86  CaL  240. 

A  person  who  has  occupied  and  improyed  property  outside  of  a  city  has  a 
right  to  be  reimbursed  in  damages,  where  the  city  has  subsequently  extended 
its  limits,  and,  in  grading  a  street  made  necessary  by  such  extension,  has  knocked 
down  his  fences,  and  caused  surface  water  to  oyerfiow  his  property,  and  injure 
his  cellar,  walls,  and  shrubbery.    Gray  y.  City  of  Knoxyille,  85  Tenn.  99. 
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street  constitutes  a  new  and  distinct  servitude  entitling^ 
the  owners  to  additional  compensation,^  And  although 
the  fee  be  in  the  city,  an  unusual  use  of  it  by  a  railroad 
company,  such  as  converting  it  into  a  place  for  the  de- 
posit and  storage  of  cars,  to  the  injury  of  adjoining 
owners,  will  entitle  them  to  compensation  for  special 
injury  resulting  from  such  use.^ 

§  257.  Same  with  reference  to  time  of  payment. — Only 
the  damages  for  injuries  caused  by  actiial  appropria- 
tion are  to  be  paid  in  advance.*  Payment  in  advance 
cannot  be  required  when  property  is  taken  imder  act 
of  congress,  the  constitutional  provision  only  requiring 
adequate  provision  to  be  made  for  the  owner's  obtain- 
ing compensation.*  Payment  into  court  is  a  suffi- 
cient compliance  with  a  constitutional  provision  re- 
quiring payment  of  compensation  or  damage  in  ad- 
vance.* But  if  no  tender  is  made  until  after  appeal 
by  the  landowner,  no  possession  of  the  land  can 
be  taken  until  a  tender  is  made  of  the  amount  found 
by  the  jury.*  Until  what  is  just  compensation  has 
been  ascertained  in  the  manner  directed  by  law,  and 
the  condemnation  money  paid,  either  actually  or  con- 
structively, it  is  not  within  the  power  of  the  legis- 
lature to  dispossess  the  landowner   and  put  another 


>  Southern  Pac.  K  Co.  v.  Reed,  41  Cal.  256.  •  -  -  u...^  i. 

>  Hahody  v.  Biuhwick  R.  R.  Co.,  91  N.  T.  148. 

<  Lone  V.  North  Chicago  City  Ry.  Co.,  82  F.  270. 

*  Reversing  33  F.  900.  Cherokee  Nation  v.  Southern  Kan.  Ry.  Co.,  L.  135 
U.S.  641;  lOS.  Ct.  965. 

*  McClain  v.  People,  9  Colo.  190;  11  P.  85;  Ackerman  v.  Huff,  71  Tex.  317; 
ftS.  W.  246.  Otherwise  where  required  to  be  fixed  by  Jury;  Porter  v.  Pacific 
Coast  Ry.  Co.  (CaL),  18  P.  428;  Asher  v.  Louisville  &  N.  R.  Co.,  87  Ky.  391;  S 
8.  W.  854;  Covington  S.  R.  T.  Ry.  Co.  v.  Pell,  87  Ky.  267;  8  S.  W.  449. 

*  Johnson  v.  Baltimore  &  N.  Y.  Ry.  Co.,  45  N.  J,  Eq.  454;  17  A.  574.  See 
also  Ackerman  v.  Huff,  71  Tex.  317;  Asher  v.  Railroad  Co.,  87  Ky.  391;  Cov- 
ington S.  R.  T.  Ry.  Co.  v.  Piel,  Id.  267.  As  to  proper  practice  under  Cal.  Stat., 
see  San-Diego  Land  &  Town  Co.  v.  Xeale,  78  Cal.  80;   20  P.  380. 
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person  in  possession  of  his  land.^  And  in  case  of  a 
railroad  company  seeking  to  build  a  track  upon  a  street 
it  is  immaterial  that  the  assent  of  the  city  has  been 
obtained,  and  that  the  railroad  company  has  given  bond 
to  protect  the  city.^  The  fact  that  a  court  refuses  to 
enjoin  a  railroad  company  from  taking  possession  of 
land  before  condemnation  and  payment  of  compensa- 
tion, does  not  legalize  the  possession  so  taken  nor 
relieve  the  company  from  an  action  at  law  for  the 
wrongful  entry  .3  But  when  the  proceeding  was  by  a 
municipal  corporation  for  the  purpose  of  abating  a 
nuisance,  it  was  held  that  under  the  act  authorizing 
such  taking  the  title  vested  in  the  city  though  no  com- 
pensation was  made  in  advance,  it  being  an  exercise  of 
police  power.* 

§  258.  Competency  of  evidence  of  damage. — All  evidence 
which  tends  to  enlighten  the  jury  as  to  value  of  the 
property  both  before  and  since  the  appropriation  and 
as  to  resulting  inconvenience  and  use  of  the  same  by 
reason  thereof,  should  be  admitted.* 

Evidence  should  not  be  allowed  as  to  the  damage 
per  acre,  without  definite  proof  as  to  the  number  of 


1  Johnson  v.  Baltimore  A  N.  T.  Ry.  Co.,  45  N.  J.  Eq.  464;  17  A.  574 

«  Appeal  of  BeHder,  23  W.  K  C.  415;  17  A.  244. 

>  Grand  Rapids,  L.  d;  D.  R.  Co.  v.  Cheseboro,  74  Mich.  406;  42  N.  W.  6(1 

*  Sweet  V.  Rechel,  37  F.  322.  A  tender  of  payment  of  oompensatioB  ts  piwi- 
ously  ascertained  by  commissioners  and  refusal  to  accept  the  same  satisfiM  the 
requirements  of  a  statute  requiring  payment  of  compensation  in  idnnc^ 
Johnson  v.  Baltimore  &  N.  Y.  Ry.  Co.,  45  N.  J.  Bki.  454;  17  A.  574. 

«  See  Little  Rock  Junction  Ry.  Y.  Woodruff,  49  Ark.  881;  58.  W.  W;  feesi- 
sylvania  S.  <&  Y.  R  Co.  v.  Keller  (Pa.),  11  A.  881;  Kiemen  ▼.  Chicago,  S.  F.  A 
a  R.  Co.,  123  ni.  188;  14  N.  E.  18;  Sawyer  y.  City  of  Boston,  144  Mass.  410;  H 
N.  E.  711;  Pittsburgh,  V.  &  C.  Ry.  v.  Yance,  115  Pa.  St.  325;  8  A.  764;  Con- 
cordia Cemetery  Ass'n  v.  Minnesoto  <ft  N.  W.  R.  Co.,  121  Ul.  199;  12  N.  B*  <^! 
Centralia  <&  C.  R.  Co.  v.  Rixman,  121  Ul.  214;  12  N.  685;  £.  Chicago*  &  ^  ^ 
S.  R.  Co.  y.  Catholic  Bishop,  119  111.  525;  10  X.  E.  372. 
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acres  involved.^  Whenever  any  matter  is  an  element 
of  damage  or  compensation,  evidence  concerning  it  is 
admissible.  These  matters  are  of  almost  infinite  char- 
acter.    The   noise  produced  by  passing  trains  is  a 


^  BaU  ▼.  Keokuk  A  N.  W.  Ry  Co.,  71  la.  906;  32  N.  W.  364.  Amount  of  dam- 
ages  in  the  case  of  mining  prospects  need  not  necessarily  be  l>ased  upon  rales  of 
the  same  or  similar  property.    Montana  Ry.  Co.  v.  Warren  (Mont.),  12  P.  04. 

See, generally,  Conntyof  Smithy.  Lahore  (Kan.),  15 P.  577;  Weyerv.  Chicago, 
W.  &  N.  R.  Co.,  68  Wis.  180;  31  N.  W.  710;  In  re  City  of  Grand  Rapids  v. 
Grand  Rapids  <ft;  L  R.  Co.,  66  Mich.  42;  33  N.  W.  15;  Pittsburgh  Y.  &  C.  Ry. 
Co.  y.  Vance,  115  Pa.  325;  8  A.  764;  Johnson  y.  Chicago  B.  A  N.  R.  Co.,  37 
Minn.  519;  35  N.  W.  438;  Cedar  Rapids,  I.  F.  &  N.  Ry.  Co.  y.  Ryan,  36  Minn. 
546;  33  N.  W.  35;  Chicago  £.  d;  L.  S.  R.  Co.  y.  Catholic  Bishop,  119  111.  525; 
iO  N.  B.  372;  Or^n  Ry.  A  Nav.  Co  y.  Mosier,  14  Or.  519;  13  P.  300;  Barnes 
V.  Michigan  Air-Line  Ry.,  65  Mich.  251 ;  32  N.  W.  426;  Flint  <&  P.  M.  R.  Co.  y. 
Detroit  &  B.  C.  K  Co.,  64  Mich.  350;  31  N.  W.  281;  Ward  y.  Minnesota  &  X. 
W.  R.  Co.,  119  nL  287;  10  N.  E.  365;  New  Orleans  A  G.  R.  Co.  v.  Frank,  39 
La.  707;  2  So.  310;  Ohio  Val.  Ry.  &  Min.  Co.  y.  Thomas  (Ky.),  5  S.  W.  470; 
Concordia  Cemetery  Ass'n  y.  Minnesota  &  N.  W.  R.  Co.,  121  HI.  199;  12  N.  £. 
536;  Ohio  VaL  Ry.  A  Min.  Co.  y.  Kuhn  (Ky.),  5  S.  W.  419;  Henry  y.  Centralia & 
C.  R.  Co.,  121  m.  264;  12  N.  E.  744;  Owens  y.  Missouri  Pac.  Ry.  Co.,  67  Tex. 
679;  4S.  W.  593;  Tyler  y.  Town  of  Hudson;  147  Mass.  609;  18  N.  E.  582; 
Covington  S.  R.  T.  Ry.  Co.  y.  Piel,  87  Ky.  267;  8  S.  W.  449;  Dickinson  County 
V.  Hogan  (Kan,),  18  P.  611;  Kingsland  y.  Mayor,  110  N.  Y.  569;  18  N.  £.  435; 
Wabash  St.  L.  A  P.  Ry.  Co.  y.  McDougall,  126  111.  Ill ;  18  N.  E.  201;  Omaha 
Horse  Ry.  Co.  y.  Cable  Tramway  Co.,  32  F.  727;  Centralia  A  C.  R.  Co.  v. 
Brake,  125  111.  393;  17  N.  E.  820,  DwiouT,  J.,  dissenting;  In  re  New  York,  L. 
*  W.  Ry.  Co.,  2  N.  Y.  S.  478. 

-  See  Wichita  ^k  W.  R.  Co.  y.  Kuhn,  38  Kan.  104 ;  Redmond  y.  St.  Paul, 
M.  A  M.  Ry.  Co.,  39  Minn.  248;  40  N.  W.  64;  Centralia  A  C.  R.  Co.  v.  Brake, 
125  ni.  393;  17  N.  E.  820;  Norfolk  A  W.  R.  Co.  y.  Stephens  (Va.),  7  S.  E.  251; 
Eslick  V.  Mason  City  A  Ft.  D.  Ry.  Co.,  75  Iowa,  443;  39  N.  W.  700,  Tallman 
V.  Metropolitan  E.  R,  Co.,  2  N.  Y.  S.  130;  Calumet  R.  Ry.  Co.  v.  Moore,  124  111. 
329;  15  N.  E.  764;  Brown  y.  Calumet  Riyer  Ry.  Co.,  125  111.  600;  18  N.  E.  283; 
Denver  A  R.  G.  Ry.  Co.  y.  Schmitt,  11  Colo.  56;  16  P.  842;  Leroy  A  W.  R.  Co. 
V.  Ross;  40  Kan.  598;  20  P.  197;  OtUwa  O.  C.  A  G.  R.  Co.  y.  Adolph,  41  Kan 
<«>;  21  P.  643;  Chicago  A  A.  R.  Co.  v.  Goodwin,  111  111.  273;  Moore  y.  New 
York  El.  R.  Co.,  8  N.  Y.  S.  769;  24  Abb.  N.  C.  74;  Kanakee  A  S.  R.  Co.  y.  Horan, 
22  ill.  App.  145;  Mooney  y.  New  York  El.  R.  Co.,  9  N.  Y.  S.  522;  Woolsey  v. 
Xew  York  El.  R.  Co.,  56  Hun,  642;  Burlington  A  M.  R.  Co.  v.  White  (Neb.), 
44  N.  W.  95;  Doyle  y.  Manhattan  Ry.  Co.,  29  N.  Y.  St.  Rep.  139;  8  N.  Y.  S. 
324;  24  Abb.  N.  C.  72;  Durham  A  N.  R.  Co.  y.  Trustees  of  Bullock  Church, 
104  N.  C.  525;  10  S.  E.  761;  holding  that  where  a  railroad  has  condemned 
part  of  a  church  property,  it  is  competent  for  the  purpose  of  proying 
tbat  tlie  value  of  the  residue  was  impaired  as  church  property  by  the  location 
ind  use  of  the  road,  to  s)iow  that  horses  could  not  be  left  on  the  grounds,  on 
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proper  element  to  be  considered  in  estimating  the  dam- 
ages.^ The  expense  incident  to  removal  from  land 
taken  by  a  railway  company  under  condemnatiou  pro- 


aoconnt  of  paMtng  trains,  and  that  people  would  not  go  to  the  dmrdi  to  trar 
Ahip,  as  they  were  disturbed  by  the  same  causes.  Bahimore  A  P.  B.  Co.  r. 
Sloan,  181  Pa.  St.  668;  25  W.  N.  C.  109;  18  A.  903.  Following  In  re  Railroad 
Co.,  8  N.  Y.  S.  78;  In  re  Union  El.  B.  Co.,  8  N.  T.  S.  813;  Holier  v.  bouUuiru 
Pac.  B.  Ry.  Co.,  83  CaL  240;  28  P.  265;  Geissinger  v.  Borough  of  HeUertown, 
19  A.  412;  133  Pa.  St.  522;  Pittsburgh  B.  <ft;  6.  R.  Co.  ▼.  McCloskey,  110 
Pa.  St.  486;  1  A.  555;  Eenkele  ▼.  Manhattan  Ry.  Co.,  65  Hun,  898;'  6  N.  Y.  S. 
707;  Central  Land  Co.  v.  City  of  Providence,  15  R.  I.  246;  2  A.  553;  Toledo  A 
A.  &  N.  M.  Ry.  Co.  y.  Detroit  L.  ^k  N.  R  Co.,  62  Mich.  564,  578;  29 N.  W.  500, 
606;  Hooker  t.  MontpeUer  «ft  W.  R.  R.  Co.  (Yt.),  19  A.  775;  Rees  ▼.  Schaylkin 
RiTer  E.  S.  R.  Co.,  135  Pa.  8t.  629;  20  A.  149;  Fort  North  &  N.  O.  Ry.  Co.  t. 
Pearce,  75  Tex.  281;  12  S.  W.  864;  Larsen  v.  Oregon  Ry.  A;  Nav.  Co.  (Dr.),  2S 
P.  974,  holding  that  the  true  and  actual  value  of  the  property  or  interest  therein 
belonging  to  the  defendant  at  the  time  of  the  appraisemen  is  the  measure  of 
compensation  in  condemnation  proceedings  in  Oregon.  Colorado  Cent.  R.  Co. 
▼.  Allen,  13  Colo.  229;  22  P.  605.  See  also  City  of  Omaha  v.  Kramer  (Xeb.),  41 
X.  W.  295;  Chicago  K.  <&  N.  Ry.  Co.  v.  Hazels  (Neb.),  2  N.  W.  98. 

In  assessing  damages  for  right  of  way  for  a  railway,  it  Is  proper  to  consider 
the  manner  in  which  the  road  cuts  the  land,  the  excavations  and  embankments, 
and  the  exposure  of  the  property  to  particular  injuries  from  the  proximity  of 
the  road  which  may  result  from  its  proper  construction  and  operation.  Biil- 
roadCo.  v.  Hays,  15  Neb.  224;  18  N.  W.  51;  Fremont  E.  A  M.  V.  R.  Co.t. 
Meeker  (Neb.),  44  N.  W.  79. 

There  being  no  evidence  that  a  demand  was  ever  made  on  a  railroad  oomptnj 
occupying  a  street  to  level  the  bed  of  its  road  and  the  tops  of  the  rails,  it  vill 
be  presumed,  from  long  acquiescence,  that  the  track  was  laid  as  was  intended, 
and  an  abutting  lot-owner  cannot  recover  damages  for  such  alleged  defeat 
Merchants'  Union  Barb  THreCo.  v.  Chicago  R.  I.  <ft  P.  R.  Co.  (Iowa),  44  N.  W. 
900. 

Plaintiff,  the  owner  of  a  fee  in  premises  abutting  on  the  line  of  an  elevtted 
road,  is  entitled  to  damages  for  injury  to  his  property  by  the  smoke,  cinders, 
and  gas  caused  by  the  engines  of  the  road,  and  which  injure  the  rental  Tslae  (A 
the  property.  Abendroth  v.  New  York  El.  R.  Co.,  54  N.  Y.  Super.  Ct  417. 
See  also  Stevens  v.  New  York  El.  R.  Co.,  8  N.  Y.  S.  313;  57  N.  Y.  Snper.  Ci. 
416. 

Where  a  railroad  company  enters  on  land  expecting  to  make  an  arrangement 
with  the  owners  for  its  purchase,  and  lays  its  tracks  thereon,  it  should  not  be 
compelled  in  condemnation  proceedings  to  pay  the  owners  of  the  land  for  the 
rails.  In  i-e  Norwood  &  M.  R.  Co.,  47  Hun,  489.  See  also  Chicago  A  A  R-  ^^' 
V.  Goodwin,  111  111,273;  Albion  R.  R.  Co.  v.Hesser,  84  Cal.  435;  24 P.  ^'^ 
Seari  V.  School  Dist.  No.  2,  133  U.  S.  553;  10  S.  Ct.  374. 

AdmiiMility  of  evidence  cf  market  value, — See  Dowd  v.  Bfason  Cityi  «tc,  & 
Co..  76  Iowa,  4.S8. 

^  Ode  V.  Manhattan  Ry.  Co.,  5(5  Hun,  199;  9  N.  Y.  S.  338. 
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ceedings  cannot  be  considered  to  increase  the  damages.^ 
Though  the  company  acquires  only  an  easement  in  thie 
land  taken,  the  owner  is  entitled  to  the  full  value  of 
the  fee.* 

§  259.  Special  yalne. — The  owner  of  land  taken  for 
railroad  purposes  may  show  the  special  availability  of 
the  land  as  a  railroad  approach  to  an  established  centre 
of  commerce.*  Where  in  a  proceeding  to  condemn  a  site 
for  the  landing  of  a  railroad  bridge,  the  land  in  question 
possessed  peculiar  advantages  for  a  bridge,  it  was 
held,  evidence  showing  the  land  in  question  to  be  a 
fipecially  eligible  bridge  site  was  properly  admitted,  as 


1  Banlet  y.  Concord  R.  Corp.,  62  N.  H.  661. 

A  landowner  cannot  recover  the  valae  of  his  counsel  fees  as  part  of  his  com- 
pensation.   San  Jose  A  A.  R.  Co.  v.  Mayne,  83  Cal.  566;  23  P.  622. 

'  It  is  not  a  legitimate  element  of  damage  in  condemnation  proceedings  that 
the  railroad  company  may  remove  a  farm  crossing  already  established,  and  an 
instmction  allowing  consideration  of  that  possibility  is  error.  St.  Louis,  £.  C. 
ft  C.  Ry.  Co.  y.  Korth,  31  Mo.  App.  345.  Following  Ireland  v.  Metropolitan 
M.  R,  Ca,  52  N.  Y.  Super.  Ct.  460;  Taylor  v.  Metropolitan  El.  Ry.  Co.,  66  N. 
Y.  Super.  Ct.  655;  Reading,  etc.,  R.  Co.  v.  Belthaser,  126  Pa.  St.  1;  24  W.  N. 
€.9. 

Bental  value, — ^Testimony  that  owners  of  property  in  the  neighborhood  of 
plaintifTs  premises  had  difficulty  in  renting  their  Dats  after  the  road  was  built, 
was  competent  as  tending  to  show  the  uniform  operation  of  a  general  cause,  and 
that  plaintifTs  loss  of  rents  was  not  attributable  to  his  neglect.  Kuhn  v.  Metro- 
politan £1.  Ry.  Co.,  9  N.  Y.  S.  710.  See  Thompson  v.  Manhattan  Ry.  Co.,  8 
X.  Y.  S.  641;  Woolsey  v.  New  York  El.  R.  Co.,  66  Hun,  642;  Moore  v.  New 
York  El.  R.  Co.,  8  N.  Y.  S.  769;  24  Abb.  N.  C.  74;  McGean  v.  Manhattan  Ry. 
i;o.,  117  N.  Y.  219;  22  N.  E.  957. 

Assessed  valuation. — ^Dudley  v.  Minnesota,  etc.,  R.  Co.  77  Iowa,  408;  San  Jose 
4fc  A.  R.  Co.  V.  Mayne,  83  Cal.  566;  Birmingham  Mineral  R.  Co.  v.  Smith,  89 
Ala.  306;  7  So.  634.  The  sworn  assessment  list  furnished  by  a  landowner  to  the 
assessor,  giving  the  market  value  in  money  of  his  land,  as  required  by  Code  Ala., 
sections  470-486,  is  admissible  in  a  proceeding  to  condemn  a  right  of  way  across 
the  same  land,  instituted  at  about  the  time  the  list  was  made,  not  jnerely  to 
discredit  the  landowner's  testimony  in  the  condemnation  proceeding,  but  as 
independent  evidence  of  the  value  of  the  land.  Birmingham  Mineral  R.  Co.  v. 
ISmith,  89  Ala.  305 ;  7  So.  634. 

For  intended  use. — Seabls,  C.  J.,  and  McFabland,  J.,  dissenting.  San 
Diego  Land  &  Town  Co.  v.  Neale,  78  Cal.  63;  20  P.  372;  Pennsylvania  S.  V. 
R.  Co.  V.  Cleary,  125  Pa.  St.  442;  17  A.  46S. 

«  Currie  v.  Waverly  &  N.  Y.  B..  R.  Co.  (N.  J.),  20  A.  56. 
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aifecting  the  question  of  its  value.^  As  affecting  the 
market  value  of  the  property,  the  fact  may  be  shown 
that  the  railroad  increases  the  rate  of  insurance  upon 
buildings  already  erected.*  In  proceedings  for  the  con- 
demnation of  a  mining  claim  for  railroad  purposes,  the 
owner  may  prove  the  value  of  the  land  for  town -lot 
purposes,  whether  built  upon  or  not,  in  addition  to 
proving  its  value  for  the  other  purposes.* 

§  260.  Yarious  methods  of  determining  compensation. — 

The  owner  of  land  taken  for  railway  purposes  is  en- 
titled to  the  market  value  of  the  property  at  the  time 
of  the  appropriation.  By  the  market  value  is  meant 
such  a  price  as  the  vendor  could  obtain  after  ample  time 
taken  to  effect  a  sale.^  Each  item  of  damage  or  com- 
pensation should  be  considered.*  Any  number  of  sep- 
arate parc§ls  of  property  situate  in  the  same  county 
may  be  included  in  one  petition,  and  the  compensation 
for  each  should  be  assessed  separately,  by  the  same  or 
different  juries.*  Evidence  of  loss  of  probable  profits  of 
the  business  conducted  on  the  land  to  be  condemned  is 


1  Little  Rock  Junction  By.  v.  WoodrofF,  40  Ark.  301;  5  S.  W.  702,  holding 
also  that  the  owner  should  be  allowed  to  put  in  evidence  all  facta  which  vendor 
would  adduce  if  he  were  attempting  a  private  sale. 

«  Cedar  Rapids,  I.  F.  &  N.  W.  Ry.  Co.  v.  Raymond,  37  Minn.  20i;  33  N. 
W.  704. 

«  Montana  Ry.  Co.  v.  Warren,  6  Mont.  275;  12  P.  641. 

*  Little  Rock  Junction  Ry.  v.  Woodruff,  40  Ark.  381;  5  S.  W.  702.  See  also^ 
Pittsburgh,  V.  A  C.  Ry.  Co.  v.  Vance,  115  Pa.  St.  325;  8  A.  674;  Sawyer  v.  City 
of  Boston,  144  Mass.  470;  11  N.  £.  711. 

*  Flint  &  P.  M.  R.  Co.  v.  Detroit  <fc  B.  C.  R.  Co.,  64  Mich.  360;  31  N. 
W.  281. 

*  Concoisdia  Cemetery  Ass'n  v.  Minnesota  &  K.  W.  R.  Co.,  121  VL  100;  12 
N.  E.  5.36.  The  general  statute  law  relating  to  such  condemnation  proceedings 
contemplates  that  such  rights  of  private  use  of  the  land  taken  as  are  of  the 
nature  to  interfere  with  the  operation  of  the  railroad  shall  be  determined  and 
defined  in  the  condemnation  proceedings,  and  the  landowner  has  not  a  reserved 
right  of  private  crossing,  unless  so  defined.  Compensation  to  the  land-owner  is 
to  be  assessed  accordingly.  Cedar  Rapids,  I.  F.  &  N.  Y.  Ry.  Co.  v.  Raymond^ 
37  Minn.  204;  33  N.  W.  704. 
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inadmissible.^  Commissioners  appointed  to  appraise 
land  taken  for  the  purposes  of  an  elevated  railroad  have 
a  ^der  range  and  a  larger  discretion  in  the  reception 
of  evidence  than  courts,  and  unless  their  award  is  mani- 
festly unjust  it  will  not  be  disturbed.*  The  amount  of 
a  judgment  recovered  for  entering  upon  land  by  a  rail- 
road company  is  the  measure  of  damages,  as  against  its 
successor.^  The  measure  of  damages  of  abutting  prop- 
erty, arising  from  the  construction  of  an  elevated  rail- 
road in  a  street,  is  the  difference  in  the  value  of  the 
property  before  and  after  the  construction  of  the  road.* 
The  basis  of  compensation  and  damages  may  be  fixed 
by  statute.^  Speculative  damages  are  not  to  be  con- 
sidered,* nor  damages  to  a  railroad  company  resulting- 
from  loss  of  business  by  reason  of  competition  by  a  rival 

1  De  Bnol  v.  Freeport  <&  M.  R.  Co.,  Ill  111.  409;  In  re  New  York  £1.  R.  Co.,  8 
N.  Y.  S.  707. 

^  In  California  it  is  held  that  in  arriving  at  the  value  of  the  lot,  evidence  as  to 
the  uses  to  which  It  may  be  put  is  admissible.    Muller  v.  Southern  Pac.  B.  Ry. 
Co.,  83  Cal.  340. 

Id  an  action  against  a  street  railway  company  for  damages  to  a  lot  and  dwell- 
ing by  throwing  up  an  embankment  and  raising  the  siu^ace  of  a  street,  evidence 
of  the  probable  cost  of  constructing  retaining  walls,  and  raising  the  property  to 
the  new  grade  of  the  street,  is  admissible.  Taylor  v.  Kansas  City  C.  Ry.  Co., 
38  Mo.  App.  068. 

In  condemnation  proceedings  it  is  error  under  Code  Civil  Proc.  Cal.,  sec.  1249,. 
making  the  value  of  the  land  at  the  date  of  the  summons  the  measiure  of  dam- 
ages, to  permit  a  witness  to  answer  as  to  the  present  value.    San  Jose  <fe  A.  R. 
Co.  ▼.  Mayne,  S3  Cal.  566. 

Where,  after  proper  proceedings  by  a  railroad  company,  land  has  been  con- 
demned, title  thereto  passes  to  the  company,  and  the  only  measure  of  the  own- 
er's damages  Is  the  amount  assessed  by  the  commissioners.  Corey  v.  Chicago, 
B.  A  K.  C.  Ry.  Co.,  100  Mo.  282. 

»  Rio  Grande  &  E.  P.  Ry.  Co.  v.  Ortiz,  75  Tex.  602. 

The  landowner  is  entitled  to  full  compensation  for  the  land  actually  taken, 
and  for  such  damages  to  the  residue  of  the  land  as  are  equivalent  to  the  diminu- 
tion in  value  thereof,  general  benefits  not  considered.  Fremont,  E.  &  M.  Y. 
R.  Co.  v.  Meeker  (Neb),  44  N.  W.  79. 

4  Mortimer  v.  Manhattan  Ry.  Co.,  57  N.  Y.  Super.  Ct.  .509.  See  also,  Muller 
V.  Southern  Pac  B.  Ry.  Co.,  83  Cal.  240. 

*  Tait's  Ex'r  v.  Central  Lunatic  Asylum,  84  Va.  271;  4  S.  E.  797.  See  also, 
Pennsylvania  R.  Co.  v.  Magee,  (Pa.)  13  P.  839. 

«  Ellsworth,  M.  N.  &  S.  £.  Ry.  Co.  v.  Maxwell,  39 Kan.  651;  18  P.  819;  Schuyl- 
kill River,  E.  S.  R.  Co.  v.  Stocker,  24  W.  N.  C.  465. 
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line  seeking  to  condemn  right  of  way  for  crossings,  side 
tracks,  etc.^ 

But  evidence  that  the  land  to  be  condemned  has  a  spe- 
cial value  for  railroad  purposes  beyond  its  general  mar- 
ket value,  and  that  certain  prices  above  the  general  mar- 
ket value  have  been  offered  for  it,  is  admissible.' 

§  261.  General  principles. — Permanent  depreciation  in 
the  value  of  plaintiff's  property  cannot  be  recovered 
in  a  common-law  action,  but  he  must  be  limited  to  a  re- 
<K)very  of  such  temporary  damages  as  have  accrued  up 
to  the  time  of  the  commencement  of  the  action.'  The 
jury  have  the  right  to  consider  an  entire  tract  in  measur- 
ing damages.  The  jury  need  not  be  confined  to  the  tract 
described  in  the  petition.* 

But  the  owner  of  a  farm  consisting  of  distinct  parcels 
of  land,  separated  by  land  owned  by  him,  and  over 
which  he  has  no  private  right  of  way,  is  not  entitled  to 
have  such  separate  parcels  treated  as  one  entire  tract,  for 


^  Omaha  Horse  Ry.  Go.  v.  Cable  Tramway  Ca,  2  F.  727. 
>  Johnson  ▼.  Freeport  AU,R.  Ry.  Co.,  Ill  Dl.  413. 

•  Following  Pondv.  Railway  Co.,  19  N.  E.  487;  Hussner  v.  Railroad  Co.,  21 
N.  E.  1002;  Reming  v.  New  York,  L.  &  W.  Ry.  Co.  7  N.  Y.  S.  616. 

*  Springfield  &  S.  Ry.  Co.  v.  Calkins  (Mo.),  S.  W.  82.  See  also.  Cedar  RH>i^ 
I.  F.  &  N.  Ry.  Co.  V.  Ryan,  86  Minn.  546 ;  33  N.  W.  56 ;  Peck  v.  Superior  Short  Line 
Ry.  Co.,  36  Minn.  343;  31  N.  W.  217;  Northeastern  Neb.  Ry.  Co.  v.  Frszler,  25 
Neb.  42;  40 N.  W.  604;  Baltimore  A  P.  R.  Co.  v.  Springer  (Pa.),  13  A.  76;  Grand 
Rapids,  L.  &  D.  R.  Co.  v.  Chesebro,  74  Mich.  466;  42  N.  W.  66;  Peniisylv*n»» 
S.  V.  R.  Co.  V.  Walsh,  124  Pa.  St.  544;  23  W.  N.  C.  421;  Dudley  v.  BfinnesoU 
&  N.  W.  R.  Co.,  77  Iowa,  408;  Fayette viUe  &  L.  R.  Ry.  Co.  v.  Hunt,  61  Ark. 
324;  Chicago,  S.  F.  A  C.  Ry.  Co.  v.  Vivian,  33  Mo.  App.  683;  De  Buol  t.  Free- 
port  &  M.  R.  Ry.  Co.,  Ill  111.  499;  Chicago,  K.  &  W.  Ry.  Co.  v.   Bninflon,  43 

Ean.  371. 

Witnesses  familiar  with  the  land  to  be  condemned  may  express  their  opinion 
as  to  its  value,  though  they  are  not  experts.  Johnson  v.  Freeport  d;  M.  B.  Ry- 
Co.,  Ill  111.  413.  See  also,  Roosevelt  v.  New  York  El.  R.  Co.,  8  N.  Y.  S.  647; 
67  N.  Y.  Super.  Ct.  438;  Curtin  v.  Nittany  Val.  R.  Co.,  26  W.  N.  C  (Pa.),l«l; 
Railroad  Co.  v.  Arnold,  13  Neb.  485;  14  N.  W.  478;  Railroad  Co.  v.  Frai«r,  to 
Neb.  53,  54;  40  N.  W.  609;  Burlington  &  M.  R.  R.  Co.  v.  White  (I^eb.),  44  >• 
W.  95;  Pingrey  v.  Railroad  Company,  78  Iowa,  438;  Chicago,  K.  &  W.  R  Co. 
Y.  Cosper,  42  Kan.  561. 
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the  purpose  of  the  assessment  of  damages  for  the 
taking  (for  railroad  purposes)  of  land  in  one  only  of 
such  parcels.^ 

§  262.  Damages  independent  of  Talue  of  lands  taken. — In 

estimating  damages  to  property  independent  of  the  value 
of  that  actually  taken,  substantially  the  same  principles 
apply  as  to  the  admissibility  of  evidence  and  matters 
which  may  be  considered  by  the  jury  as  in  determining 
value  of  that  actually  taken.  All  the  elements  materi- 
ally and  directly  enhancing  or  offsetting  the  damages 
sustained  by  the  taking  are  entitled  to  be  presented,  and 
should  be  considered  by  the  jury.  Only  such  damages 
as  will  naturally  and  reasonably  flow  from  a  lawful  use 
of  the  right  of  way  can  be  taken  into  account.^ 

Injury  to  a  subdivision,  through  which  the  road  does 
not  pass,  but  which  constitutes  part  of  the  same  farm. 


^  Gameronv.  Chicago,  M.  &  St.  P.  Ry.  Co.,  42  Minn.  75;  43  N.  W.  785.  The 
mere  plotting  of  land  upon  a  map  is  not  such  a  division  of  It  into  separate  tracts 
that  the  owner's  damages  must  he  limited  to  the  particular  hlock,  a  portion  of 
which,  as  shown  on  the  map,  Is  actually  taken.  Currle  v.  Waverly  A  K.  Y.  B. 
R.  Co.,  (N.  J.)  20  A.  66.  Where  the  jury  specially  finds  the  amount  of  the  de- 
preciation in  value  on  an  entire  tract  of  land  hy  reason  of  the  construction  of  a 
raUroad  through  a  part  of  it,  such  sum  must  neccessarily  include  the  elements 
of  damages  causing  such  depreciation,  like  Inconvenience,  and  damage  from 
fire.  St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  McAuliff,  43  Kan.  185.  See  also, 
Chicago  P.  A  St.  L.  Ry.  Co.  v.  Aldrlch  (111.),  24  N.  E.  763.  But  where  sub- 
urban property  was  divided  into  lots  for  purposes  of  sale,  and  with  nothing  to 
show  that  it  was  intended  to  be  used  as  one  tract,  a  railroad  company  on  taking 
portions  of  certain  lots  for  railroad  purposes  is  liable,  only  for  the  damage  of 
the  lots  from  which  a  part  was  taken  and  not  for  damages  to  the  whole  tract. 
Keeper  v.  St.  Paul  &  N.  P.  Ry.,  41  Minn.  340. 

In  an  assessment  of  damages  for  lands  taken  for  a  court-house,  evidence  of 
sales  of  similar  estates  In  the  neighborhood  is  admissible,  though  made  from  5 
to  20  months  after  the  taking  of  the  land.  Roberts  v.  City  of  Boston,  149  Mass. 
546.  See  also  Kleman  v.  Railroad  Co.,  123  111.  188;  Eslich  v.  Railway  Co.,  72 
Wis.  229. 

*  Porterfield  v.  Band,  38  F.  391.  See  also,  Centralia  A  C.  R.  Co.  v.  Brake, 
125  IlL  393;  Roushlange  v.  RaUway  Co.,  115  Ind.  106.  In  street,  see 
Adams  v.  Railroad  Co.,  39  Minn.  286;  Denver  ^k  R.  C.  Ry.  Co.  v.  Schmltt,  11 
Colo.  56;  Eslich  v.  Railway  Co.,  75  Iowa,  443.  Cuts  and  fills  necessary  to  be 
made  in  the  construction  of  a  road  ought  also  to  be  considered  as  enhancing  the 
damages.    Kansas  City,  C.  <&  S.  R.  Co.  v.  Story,  96  Mo.  611. 
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should  be  estimated  as  part  of  the  damages  thonglr  not 
mentioned  in  the  petition.^ 

In  an  action  against  elevated  railroad  companies  for 
damages  to  adjoining  property,  caused  by  its  constxmc- 
tion  and  operation,  the  element  of  noise  may  be  consid- 
ered in  awarding  damages.* 

It  is  not  necessary  to  establish  an  actual  trespass     or 
physical  taking  of  the  property  itself.     It  suffices  if  the 
property  has  been  substantially  damaged  by  the  pizbi'c 
work.^    Evidence  of  the  value  per  acre  of  the  laad  io- 


^  Kansas  City  C.  A  S.  R.  Co.  v.  Story,  06  Mo.  611. 

2  Kane  v.  Metropolitan  El.  Ry.  Co.,  6  N.  Y.  S.  526.    See,  generally.  Pond  t. 
Metropolitan  El.  Ry.  Co.,  112  N.  Y.  186;   Smith  v.  East  End  St.  Ry-  C®"  ^ 
Pickle,  626;  Denver  City  Irrigation  &  Water  Co.  v.  Middangh,  12  Colo.  4S4; 
Council  Grove,  O.  C.  &  C  Ry.  Co.  v.  Center,  42  Kan.  438;  22  P.  674;  SnlUvan 
V.  North  Hudson  County  R.  Co.,  51  N.  J.  Law,  518;   18  A.  689;    Ohlca^* 
S.  F.  A  C.  Ry.  Co.  v.  Ward,  128  HL  3^;  18  N.  B.  828;  Pennsylvania,  S-  ^'  r' 
Co.  V.  Walsh,  124  Pa.  St.  544;  23  W.  N.  C.  421;  In  re  Department  ot  Fu^»<^ 
Parks,  53  Hun,  280;  6  N.  Y.  S.  750;  Pingrey  v.  Cherokee  &  D.  R.  Co.,  7S  lo^ 
438;  43  N.  W.  285;  Chicago,  K.  &  W.  R.  Co.  v.  Cosper,  42  Kan.  561;  2^  I*-  ^' 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Schneider,  127  111.  144;  Borough  of  iN'o^"^* 
V.  Blanchard,  56  Conn,  461;  Readhig  &  P.  R.  Co.  v.  Balthasar,  126  I*^-  ^^  ^ 
24  W.  N.  C.  9;  17  A.  518;  Chicago,  K.  &  W.  Pv.  Co.  v.  Cosper,  42  Kan.    ^^^*' 
P.  63^ ;  Chicago,  K.  &  N.  Ry.  Co.  v.  Hazels,  26  Neh.  364;  42  N.  W.  93. 

8  Griffin  v.  Shreveport  &  A.  R.  Co.  (La.)»  ^  So.  624.  ^ 

Evidence  is  not  admissible  to  show  that  the  owner  of  the  land  had  dec? J  ^^      , 
sell  or  lease  it,  or  to  show  what  his  reasons  were  for  so  doing.    Penn9^^^ 
S.  V.  R.  Co.  V.  Cleary,  125  Pa.  St.  442;  23  W.  N.  C.  429.  ^ 

In  ascertaining  the  amount  of  damages  to  be  awarded  to  the  owner  of  ^'     jtrl 
part  of  which  is  taken  for  a  railroad,  the  tendency  to  frighten  teams  empl^^^      q. 
the  farm,  by  the  running  of  trains,  etc.,  is  not  too  remote  to  be  taken  irm^^^ 
slderation.    FayettevlUe  &  L.  R.  Ry.  Co.  v.  Combs,  51  Ark.  380.  ^s^^ 

In  an  action  of  abutting  property  owners  for  damages  caused  by  the  op^^*^^ 
of  an  elevated  railroad  in  the  street  in  front  of  plaintifiF's  premises,  thelik^^^^^ 
of  the  erection  by  defendants  of  a  station  for  passengers  in  front  of  pla^^^  .^j^ 
premises  may  be  taken  into  account  by  the  trial  court  in  ascertaining  the   ^^    y 
damages.    Stlm  v.  Metropolitan  El.  Ry.  Co.,  21  N.  Y.  St,  Rep.  71;  4     ^' 

®-  ^^'  fit  of 

In  an  action  for  damages  for  land  taken  by  defendant  company  for  a  rl^'^    ^ 

way,  defendant  is  liable  for  damages  to  the  growing  crop  outside  the  n^^^j. 

way,  which  are  actually  sustained  by  reason  of  the  construction  of  the    ^\Z! 

and  such  damages  are  not  "remote,  speculative,  or  contingent."     Hai^'^^ 

Wilmington  &  W.  R.  Co.,  102  N.  C.  376.  ,. 

On  the  trial  of  a  complaint  for  the  recovery  of  damages  for  location  of  »  ^' 

road  over  complainant's  land,  an  instruction  that  any  permanent  injury  to  ^ 
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eluded  within  the  right  of  way  is  admissible  as  showing 
the  damages.^  Damages  should  not  be  "  lumped,"  or 
estimated  arbitrarily,  as  by  doubling  the  value  of 
the  land  actually  taken.^  On  the  same  principles, 
plaintiff  must  show  damages  special  and  peculiar  to  his 
property,  and  different  in  kind  from  those  suffered  by 
the  public  generally.*  No  award  can  be  made  for  the 
loss  of  an  established  business,  caused  by  the  taking  of 
the  land  on  which  it  is  situated;  nor  of  the  water- power, 
as  that  is  an  appurtenance  of  the  land.* 

§  263.  Community  benefits  not  considered. — In  condem- 
nation proceedings,  advantages  in  reduction  of  damages 


land,  caused  by  its  rightful  use  by  another  company,  should  be  considered  as  an 
liupalrment  of  its  value,  is  not  erroneous.  Thomson  v.  Sebasticock  &  M.  B. 
Co.,  81  Me.  40.  In  ascertaining  the  amount  of  damages  to  be  awarded  to  the 
owner  of  a  farm,  part  of  which  is  taken  for  a  railroad,  the  tendency  to  frighten 
teams  employed  on  the  farm,  by  the  running  of  trains,  etc.,  is  not  too  remote 
to  be  taken  into  consideration.    Fbyetteville  &  L.  R.  Ry.  Co.  v.  Combs,  61 

Ark.  am 

1  Pingxey  ▼.  Cherokee  &  D.  R  Co.,  78  Iowa,  438;  48  N.  W.  286. 

*  Kansas  City,  C.  &  S.  R.  Co.  v.  Story,  96  Mo.  611. 

*  Where  the  street  was  obstructed  500  feet  from  plalntilTs  property,  and  his 
only  injury  was  inability  to  use  the  street,  it  was  held  he  could  not  reoover. 
Rude  V.  City  of  St.  Louis,  08  Mo.  408;  6  S.  W.  257.  See  also  Wilson  v.  New 
York  Cent,  ^k  H.  R.  R.  Co.,  2  K.  T.  S.  05;  Wilcox  v.  City  of  Meriden,  57 Conn. 
120;  McReynolds  v.  Kansas  City  C.  ife  S.  R  Co.,  84  Mo.  App.  581;  In  re  Brook- 
lyn £1.  R.  Co.,  55  Hun,  165;  8  N.  T.  S.  78;  Newman  v.  Metropolitan  El.  Ry. 
Co.,  118  N.  Y.  618;  Long  v.  Harrisburg  A  P.  R.  Co.,  126  Pa.  St.  143.  The 
owner  of  land  abutting  on  a  street  over  which  a  railroad  has  been  buUt,  with 
the  consent  of  the  municipality,  cannot  recover  from  the  railroad  company  for 
loss  of  trade  occasioned  by  the  diversion  of  travel  to  another  street  on  account 
of  the  presence  of  the  railroad,  since  such  damage  is  not  peculiar  to  himself. 
Jackson  v.  Chicago,  S.  F.  &  0.  Ry.  Co.,  41  F.  656. 

Where  gates  and  barriers  for  the  protection  of  the  public  are  built  and  main- 
tained in  the  street  upon  plaintiffs  lot,  by  a  railway  company,  in  compliance 
with  an  order  of  the  common  council,  the  company  is  not  liable  in  damages  for 
a  taking  of  the  property.  Trustees  of  First  Congregational  Church  v.  Milwaukee 
A  L.  W.  Ry.  Co.  (WU.),  45  N.  W.  1086. 

But  under  Const.  Kan.,  art.  12,  sec.  4,  providing  that  no  right  of  way  shall 
be  appropriated  until  full  compensation  be  nuule  in  money,  **  irrespective  of  any 
benefit  from  any  improvement,'*  excludes  from  consideration  even  special  bene- 
fits accruing  to  the  residue  of  the  land  not  taken.  Leroy  &  W.  R.  Co.  v.  Ross, 
40  Kan.  508.    See  also  Wilcox  v.  City  of  Meriden,  57  Conn.  120. 

«  In  re  Department  of  Public  Parks,  53  Hun,  280;  6  N.  Y.  S.  750. 
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are  to  be  confined  to  those  which  are  peculiar  to  the 
owner,  excluding  those  which  he  shares  with  other 
members  of  the  community  whose  property  is  not  taken.* 
But  direct  benefits  to  the  owners  land  not  taken  may 
be  considered.^ 

§  264.  Not  entitled  to  damages  for  independent  trespasses. 

— In  condemnation  proceedings  for  the  assessment  of 

damages  occasioned  by  the  procuring  of  the  right  of 
way  for  a  railroad  company  the  owner  of  the  land  may 
recover  damages  only  for  his  Iqss  in  surrendering  to  the 
railroad  company  such  right  of  way,  and  cannot  recover 
for  independent  trespasses  committed  by  the  railroad 
company  or  its  agents  outside  of  the  right  of  way.* 

§  265.  The  right  strictly  legal. — The  proceeding  is  legal, 
not  equitable.*  Consequently  the  prescribed  legal  re- 
quirements must  be  substantially  fulfilled  in  order  to 
acquire  title  thereby,  such  as  the  publication  of  notice 
to  non-residents.^        A  non-resident  owner  of  land  is 


1  Short  v.  Rochester  &  P.  R.  Co.  (Pa.),  8  A.  590.  In  le  Rugheimer,  86  F. 
876;  Pacific  Coast  Railway  Co.  v.  Porter,  74  Cal.  261;  15  P.  714;  Bali  v.  Keo- 
kuk &  N.  W.  Ry.  Co.,  74  W.  Iowa,  132;  37  N.  W.  110;  Whitely  v.  Mississippi,  W. 
P.  <&  B.  Co.,  38  Minn.  122;  23  N.  W.  753;  Harwood  v.  City  of  Bloomington, 
124  ni.  48;  16  N.  E.  91. 

*  Harwood  v.  Bloomington,  supra;  Laflin  v.  Cliicago  W.  &  N.  R.  Co.,  88  F. 
415;  Schaller  v.  City  of  Omaha,  23  Neb.  325;  86  N.  W.  538;  Chicago,  K.  &  N. 
Ry.  Co.  ▼.  Wieb,  25  Neb.  542;  Omaha  Belt  Ry.  Co.  v.  McDermott,  25  Neb.  714; 
Haisllp  V.  Wilmington  &  W.  R.  Co.,  102  N.  C.  376;  8  S.  E-  926;  Ball  v.  Rail- 
way Co.,  74  Iowa,  132;  Calumet  R.  Ry.  Co.  v.  Moore,  124  111.  829;  Chicago  P. 
A  St.  L.Ry.  Co.  v.  Aldrich  (ni.),  24  N.  E.  763;  Sixth  Ave.  R.  Co.  v.  Metro- 
politan El.  Ry.  Co.,  56  Hun,  182;  9  N.  T.  S.;  Pittsbui^gh,  B.  &  B.  R.  Co.  v. 
McCloskey,  110  Pa.  St.  436;  1  A.  555. 

8  Leavenworth  N.  &  S.  Ry.  Co  v.  Usher,  42  Kan.  637;  22  P.  734;  CouncU 
Grove,  O.  V.  A  O.  Ry.  v.  Center,  42  Kan.  4S8;  State  v.  City  of  Bayonne,  51 N. 
J,  Law,  428;  Sullivan  v.  Railroad  Co.,  Id.,  518;  Curri?  v.  Waverly  &  N.  Y. 
B.  R.  Co.,  (N.  J.)20A.  56. 

*  Union  Mut.  Life  Ins.  Co.  v.  Slee,  123  111.  57;   12  N.  E.  543;  13  N.  E.  222. 

6  Hull  V.  Chicago  B.  A  Q.  R.  Co.,  21  Neb.  371;  32  N.  W.  162;  Missouri  Pac. 
Ry.  V.  Houseman,  41  Kan.  300.  As  to  what  should  contain,  see  Hnlmg  ▼. 
Kan.  Val.  Ry.  A  Imp.  Co.,  130  U.  S.  559;  9  S.  Ct.  608;  Broezel  v.  City  of  Buf- 
falo, 53  Hun,  631 ;  6  N.  Y.  S.  723. 
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bound  to  take  measures  to  be  represented  when  his 
property  is  called  into  requisition  ;  and  if  he  fails  to  do 
this,  and  fails  to  get  notice  of  the  proceedings  by  the 
ordinary  publication,  he  must  abide  the  consequences. 
Such  publication  is  so  far  ••  due  process  of  law."  ^ 

But  failure  of  clerk  to  notify  owner  of  the  report  of 
commissioners  when  practicable,  is  material  irregular* 
ity.* 

§  866.  ConelnslTeness  of  award. — A  grant  of  power  to 
accomplish  any  particular  enterprise,  especially  one  of 
a  public  nature,  carries  with  it  authority  to  do  all  that 
is  necessary  to  effect  the  principal  object.* 

For  this  reason,  ''  the  final  award,  is  a  bar  to  an  action 
for  any  injury  which  the  appraisers  could  have  legally 
estimated  irrespective  of  their  action  upon  the  claims  for 
injury  or  even  their  knowledge  of  its  existence.  They 
are  conclusively  presumed  to  have  performed  their  duty 
except  in  a  direct  proceeding  to  set  aside  the  award  or 
on  appeal."^  It  seems  to  be  the  settled  view  in  Indiana 


1  HulingY.  Kaw.  Yal.  Ry.  A  Imp.  Co.,  9S.  Ot. 003;  180  U.  S.  660. 

<  Swan  y.  Chicago  S.  F.  A  C.  Ry.  Co.,  88  Mo.  App.  588. 

*  Baboock  ▼.  Western  R.  Corp.,  9  Mete.  668. 

^  Pierce  on  Railroads,  177.  Where  the  charter  of  a  railroad  company  enabled 
it  to  locate  its  tracks  upon  a  street  and  to  appropriate  a  right  of  way  six  rods, 
wide  and  it  gave  notice  that  its  appropriation  would  be  made  *Mn  as  full,  ample 
and  perfect  a  manner  as  may  be  required  ^'  for  railroad  purposes,  and  it  paid  the 
assessed  damages,  which  were  duly  accepted,  it  was  held  that  the  building  by  it 
of  a  side  track  in  the  street  upon  its  right  of  way,  along  a  single  track  which  it 
had  there  in  operation,  constituted  no  additional  burden  upon  the  property  of 
abutting  owners  for  which  damages  could  be  recovered  by  them.  White  v.  C. 
SL  L.  A  P.  R.  R  Co.,  122  Ind.  317;  7  L.  R.  An.  257.  In  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Smith,  111  ni.  368,  it  was  held  that  where  a  person  conveys  right  of 
way  on  his  land  it  will  be  conclusively  presumed  that  all  the  damages  to  the 
balance  of  the  land, jMist,  present  and  future,  were  included  in  the  consideration 
paid  him  for  his  conveyance  the  same  as  an  assessment  of  damages  on  a  consid- 
eration would  be  presumed  to  embrace,  and  that  a  grant  of  a  right  of  way  for 
all  uses  and  purposes  of  the  company  or  in  any  way  connected  with  the  con- 
struction, preservation,  occupation  and  enjoyment  of  said  road,  is  broad  enough 
to  embrace  all  uses  for  railroad  purposes,  however  much  increased  and  by  any 
other  companies,  anthori2sed  by  law. 
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that  a  claiin  for  damages  cannot  be  reviewed,  and  when 
damages  are  assessed  for  an  injury  to  property  from  a 
permanent  improvement  or  taken  for  public  use  it  bars 
all  actions  for  future  damages.^ 

§  267.  Use  of  streets  by  railroads* — A  city  cannot  au- 
thorize  a  railroad  company  to  use  its  streets  without 
statutory  provision  therefor  .2  And  in  case  of  an  at- 
tempt and  an  unauthorized  exercise  of  such  power  a 
property  owner  is  entitled  to  an  injunction.  A  stock- 
holder may  enjoin.^  When  license  is  given  by  a  mu- 
nicipality and  limited  as  to  time,  it  lapses  ipso  facto  if 
not  availed  of  within  the  time.*  A  railroad  company 
cannot  take  lands  used  as  a  public  park  in  a  city  ex- 
cept in  case  of  absolute  necessity  and  when  expressly 
authorized  .5 

§  268.  Elevated  street  railways— The  construction  of 
elevated  street  highways  above  the  street  on  which 
cars  are  run  by  steam  at  a  high  rate  of  speed  at  frequent 
intervals,  the  elevated  frame-work  of  the  structures 
being  of  a  character  to  obstruct  the  light  and  cause  a 
deprivation  of  air  previously  enjoyed  by  the  occupants 
and  owners  of  adjacent  premises,  is  an  unusual  use  enti- 
tling  them  to  compensation  for  the  injury.* 


^  Lafayette  v.  Kagle,  118  Ind.  425. 

s  Atlantio,  etc,  R.  Co.  ▼.  St.  Louis,  06  Mo.  228. 

•  Teachoat  y.  Des  Moines,  etc.,  St.  By.,  38  N.  W.  Kep.  145  (l0iv»K  1888. 
See  also,  Wiggins  Feiry  Co.  v.  East  St.  Louis,  etc.,  R'y,  107  UL  45a  The 
license  given  by  a  city  does  not  relieve  the  railroad  company  from  liability  to 
owners  of  property  adjacent  to  the  street.  Denver,  etc.,  R.  Ca  v.  Bourne,  U 
Colo.  60;  10  P.  880.  • 

«  Atchison,  etc.,  R.  Co.  v.  Nave,  38  Kan.  744;  17  P.  587. 

^  Re  Boston,  etc.,  R.  Co.,  53  N.  Y.  574.  But  property  may  be  taken  for  a 
park  as  for  other  public  purposes.    Matter  of  Central  Park,  68  Barb.  282. 

^  Story  V.  y.  Y.  Elevated  R.  R  Co.,  00  N.  Y.  122;  Millsb,  Eabl and  Furcfl, 
JJ.,  dissenting.  See  Arnold  v.  Hudson  River  k  R.  Ca,  55  N.  Y.  061;  lore 
Met.  £1.  R.  Co.,  2  K.  Y.  S.  278. 
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§  269.  Street  railways  operated  by  horse  power. — But 
while  a  railroad  constructed  in  a  street  or  highway  and 
operated  by  steam  in  the  usual  manner  imposes  a  new 
servitude  so  as  to  entitle  the  owner  of  the  fee  to  an  ad- 
ditional compensation,  it  is  well  settled  that  a  street 
railway  operated  by  horse  power  in  the  ordinary  way 
does  not.*  The  reason  for  the  discrimination  is  that 
the  motor  and  carriages  of  a  steam  railroad  come  into 
serious  conflict  with  the  usual  modes  of  travel  and  are 
a  perpetual  embarrassment  to  the  travelling  public  in 
greater  or  less  degree  according  to  the  extent  of  the 
business  done  on  the  railroad,  and  the  frequency  with 
which  trains  run  ;  whereas  the  ordinary  street  railway, 
instead  of  adding  a  new  servitude  to  the  street,  operates 
in  furtherance  of  its  original  uses  stnd  relieves  the  pres- 
sure of  local  business  and  travel.^ 

§  270.  Bailroads  on  common  highways. — The  construc- 
tion of  a  railroad  upon  a  turnpike  in  such  a  manner  as 
to  leave  room  for  the  free  "passage  of  carriages  and  vehi- 
cles on  each  side,  is  not  a  new  use  entitling  adjacent 
landowners  to  compensation.  It  is  rather  a  modifica- 
•tion  of  the  original  use.  And  the  fact  that  the  grade 
of  the  turnpike  had  been  altered  by  the  railroad  com- 
pany in  order  to  adopt  it  to  the  modified  use  would 
not  be  sufficient  to  give  any  claim  to  such  landowners 


^  Mills  on  Em.  Dom.,  sec.  205;  Newell  v.  Minn.,  L.  &  M.  R.  Co.,  85  Minn.   . 
112;  25  Am.  L.  Reg.  N.  S.  4S1,  and  cases  cited. 

<  Taggart  v.  Newport  St.  R.  Co.,  R.  I.  Sup.  Ct.,  1890;  Grand  Rapids  ALK 
Co.  V.  Heisel,  38  Midh.  62.  See  also  Att'y-Cten.  v.  Metropolitan  R.  Co.,  125  . 
Ifass.  515;  Citizens*  Coach  Co.  v.  Camden  Horse  R.  Co.,  38  N.  J.  Eq.  267; 
Elliott  Y.  Fkir  Haven  A  W.  R.  Co.,  32  Conn.  579;  Hobart  v.  Milwaukee  City  R. 
Co.,  27  Wis.  194.  The  only  considerable  privilege  which  the  horse  car  has  with 
respect  to  the  nse  of  the  street  is  that,  being  confined  to  its  tracks,  it  cannot  turn 
aside  for  other  vehicles,  while  they  are  forced  to  turn  aside  for  it;  but  this  is  an 
incidental  matter  insufficient  to  make  the  horse  railroad  a  new  senritnde.  Shea 
V.  Potrero  A  B.  V.  R.  Co.,  44  Cal.  414. 

20 
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for  compensation,  if  such  changes  were  authorized  in 
the  company's  charter.^ 

Highway?  may  be  taken  when  necessary  for  crossings 
as  well  as  for  depots  and  grounds.'  It  would  be  other- 
wise if  the  appropriation  of  a  highway  to  a  railroad 
company's  use  destroyed  the  ordinary  and  legal  use  of 
it  as  a  highway.  In  that  case  the  owners  of  the  fee  in 
the  land  previouBly  subjected  to  use  as  a  highway  wonld 
be  entitled  to  compensation.* 

§  271.  State  not  entitled  to  CMipeBMti0B« — ^Authority 
conferred  by  a  charter  or  general  law  to  make  a  public 
improvement  which  necessitates  the  appropriation  of 
lands  belonging  to  the  state,  does  not  impose  upon  the 
person  or  corporation  making  the  improvement  an  obli- 
gation to  compensate  the  state  in  the  absence  of  express 
provisions  to  that  effect.* 

The  right  to  appropriate  state  lands  the  same  as  that 
of  individuals  will  be  presumed  when  such  taking  i& 
necessary  to  the  accomplishment  of  ihe  undertaking  for 
which  the  power  was  conferred  and  the  grant  contains 
no  expression  of  a  contrary  intention.^ 

§  272.  Compensation  of  corporatian. — Gorporationa 
whose  property  is  taken  are  entitled  to  compensation 
like  individuals.  And  where  their  franchises  are  taken 
and  appropriated  by  othetr  corporations  they  have  the 
same  rights  and  are  afforded  the  same  protection  a^ 


1  Peddicord  ▼.  Baltimore,  etc,  R.  R.  Co.,  34  Md.  468;  Ottawa,  elc,  B.  Ca  t. 
Loyrson,  40  Kan.  aoi;  19  P.  661;  Same  v.  Peterson,  Id.  666. 

3  State  V.  Railroad  Commissioners,  56  Conn.  906;  15  A.  756. 

«  Morris  Y.  Essex  R.  R.  Co.  v.  Newark,  2  Stockt.  CIl  352. 

«  Stockton  V.  Baltimore  A  K.  Y.  R.  Co.,  32  F.  9. 

^  Black  River  Improvement  Co.  ▼.  Lacrosse  Booming  and  Transportation 
Co.,  54  Wis.  659;  referring  to  Ind.  C.  R.  R  Co.  v.  State,  S  Ind.  421;  Rt  B-  R- 
Co.  V.  R.  R.  Co.,  8  C.  E.  Green,  (N.  J.)  167;  Davis ▼.  E.  T.  <fc  Ga.  A.  R.  R-  Co.,. 
1  Sneed,  Tenn.  94;  U.  S.  v.  R.  R.  Bridge  Co.,  6  McLean,  617. 
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in  other  appropriations  under  the  power  of  eminent 
domain.  And  such  right  is  not  affected  by  the  fact 
that  the  property  so  taken  aad  appropriated  was  orig- 
inally  acquired  by  them  in  the  same  way.  ^ 

§  273.  Beyersion  of  the  fee  In  land  upon  cessation  of  use* 

— After  the  use  for  which  lands  were  acquired  in  the 
exercise  of  the  power  and  to  which  they  have  been  de- 
voted has  termmated  or  the  enterprise  of  the  promoters 
been  abandoned,  such  lands  revert  to  the  original  owner 
or  his  successors  in  interest,  in  whom  the  fee  remains 
subject  to  the  public  servitude.* 

A  strict  adherence  to  this  rule  is  the  only  safeguard 
against  evils  which  would  result  from  acquisitions  by 
corporations  of  lands  for  private  purposes  in  the  name 
of  public  necessity,  by  which  means  they  would  accom- 
plish indirectly  what  they  are  prohibited  from  doing 
directly.  Still  a  railroad  company  may  so  contract  as 
to  acquire  the  fee  ;  ^  but  only  of  essential  property.  * 

Usually,  however,  the  rule  is  as  above  stated,  and  the 
original  owner  may  continue  to  use  the  property  in  any 
way  which  does  not  interfere  with  the  use  of  it  for  the 
purposes  for  which  it  was  taken.^ 

>  Gtmiid  BapldB,  etc,  R.  R.  Co.  ▼.  Grand  Bapldi,  etc,  Co.,  35  Mich.  965; 
Oncinnftti,  etc.,  B.  R.  Co.  y.  DanyiUe,  etc.,  R.  R.  Co.,  75  Bl.  118.  See  Mass., 
etc,  R.  R.  Co.  v.  Boston,  etc,  R.  R.  Co.,  121  Haas.  12i. 

*  KftBtes  Center  R.  R.  Co.  y.  Allen,  22  Kansas,  285;  Heard  ▼.  Brooklyn,  00 
N.  Y.  242;  Hastings  y.  B.  A  M.  R.  R.  Co.,  38  Iowa,  316;  Bean  y.  SalUyan  R. 
R.  Co.,  22  N.  H.  316;  EeUogg  y.  Malin,  50  Mo.  496;  Troy,  etc,  R  R.  Ca  V. 
PMter,  42  Vt  265;  Robins  y.  St.  Paul,  etc,  R.  R.  Co.,  22  Minn.  286.  See 
Woodwortli  Y.  Payne,  74  N.  Y.  196;  Pinkerton  y.  Boston,  etc.,  R.  R.  Co.,  109 
Mass.  527. 

*  BaUaM  Y.  LooiSYllle  R.  Co.  (Ky.),  5  S.  W.  484. 

*  It  was  held  that  a  railroad  could  not  after  using  earth  taken  for  filling  exca- 
vations sell  it  to  other  parties.  AldYich  y.  Drury,  8  R.  I.  554;  Chapin  y.  Sul- 
liYan  R.  Co.,  30  K.  H.  564. 

*  Henry  y.  Dubuque,  etc,  P.  R.  Co.,  2  Iowa,  288;  Giesy  y.  Cincinnati,  W.  & 
Z.  R.  Ca,  4  O.  St.  308;  Weston  y.  Foster,  7  Mete  297;  Quimby  v.  Vermont 
Central,  etc,  23  Vt.  387;  Dean  y.  SuUiYan  R.  R.  Co.,  22  N.  H.  316,  321.  And 
see  Jackson  y.  Rutland,  etc.,  B.  C.  Co.,  25  Vt.  151;  Adams  y.  RIyots,  11  Barb. 
290;  Blake  y.  Rich,  34  X.  H.  282;  Jackson  y.  Hathaway,  15  John,  447. 
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CHAPTER  Xn. 

OBGAKIZATION  BT  OHABTEB  MEMBERS. 

f  274.  Preliminary  membership. 

275.  Defective  execution  of  articles. 

276.  Proceedings  after  filing  articles. 

277.  No  notice  of  preliminary  organization  reqoirdd. 

278.  Notice  of  subsequent  meetings. 

§  274.  Preliminary  membership. — ^While  the  corpora- 
tion itself  is  a  distinct  legal  entity  from  the  persons 
composing  it,  we  cannot  possibly  conceive  of  a  corpora- 
tion being  organized  and  put  in  working  shape  for  the 
business  for  which  it  was  chartered  without  willing  in- 
corporators preceding  organization,  and  members  or 
shareholders  afterwards.  Those  to  whom  the  charter  is 
granted  or  who  sign  the  articles  before  filing  are  incor- 
porators, but  cease  to  be  such  after  incorporation,  when 
they  become  members.^  One  who  has  signed  a  con- 
tract to  take  part  of  the  original  issue  of  stock  of  a  cor- 
poration is  a  subscriber.^  After  a  subscription  has  been 
accepted  by  the  corporation,  he  becomes  a  shareholder.' 
It  would  be  idle  to  speak  of  conferring  franchises  with- 
out recipients  of  the  same.  But  though  the  organiza- 
tion is  not  complete  under  either  general  or  special  laws 


1  Chase  y.  Lord,  77  N.  Y.  1,  11;  Lady  Bryan's  Case,  1  Saw.  349. 

^  Peninsular,  etc,  R.  R.  Co.  v.  Dnncan,  28  Mich.  130;  Bosey  ▼.  Hooper,  35 
Md.  15;  Spear  ▼.  Crawford,  14  Wend.  20,  23;  Thomas  Tunnel  Co.  v.  Sheldon, 
6  Banu  &  C.  841. 

*  See  Wonall  ▼.  Judson,  5  Barb.  210;  Adderly  ▼.  Storm,  6  mil,  024;  State  ?. 
Tennis,  42  Conn.  660;  Rosevelt  v.  Brown,  11  N.  T.  148,  150. 
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until  all  the  steps  in  the  process  of  incorporation  have 
been  taken,  yet  in  legal  contemplation  the  corporation 
exists  from  the  filing  of  articles  in  the  proper  oflSce  in 
the  one  case  and  from  acceptance  of  the  charter  in  the 
other. 

The  usual  language  of  a  general  statute  is  that  "  cor- 
porations may  be  formed  by,"  etc.,  wfiich  means  that 
there  is  no  corporation  until  the  prescribed  acts  have 
been  performed.  Sometimes  more  explicit  language  is 
used,  and  it  is  declared  that  "  upon  filing  said  articles  of 
incorporation  with  the  Secretary  of  State  (or  other  offi- 
cer) the  persons  who  have  signed  and  acknowledged 
the  same  become  a  body  politic  or  corporate." 

Corporations  having  no  capital  stock  may  be  consid- 
ered as  completely  organized  upon  the  filing  of  the 
articles  ;  for  our  conception  of  a  corporation  is  thereby 
satisfied,  all  the  essential  parts  being  then  in  esse,  to 
wit,  a  legal  institution  with  corporate  powers  and  a 
complete  membership  to  give  it  direction  and  exercise 

ite  powers. 

* 

§  275.  Defective  execntton  of  articles. — It  is  quite  clear 
upon  the  authorities  that  the  mere  signing  without  ac- 
knowledging the  articles  does  not  constitute  the  signers, 
subscribers,  or  members.  As  to  them  the  instrument 
is  incomplete  and  cannot  be  enforced  either  for  or 
against  the  corporation.^ 

The  authorities  cited  below  furnish  a  safe  guard 
on  a  subject  where  much  uncertainty  and  some  con- 
flict of  decisions  have  heretofore  existed.  By  adher- 
ing strictly  to  the  law  just  declared,  that  no  contract 
to    take   shares   made  before  incorporation    and  ac- 


^  Indianapolis  Furnace,  etc.,  bo.  v.  Herkimer,  46  Ind.  142;, Dutchess  A  C.  C. 
F.  Ca  V.  Mabbett,  .58  N.  Y.  397;  Reed  v.  Richmond  St.  R.  Co.,  83  Ind.  9;  Wii- 
liamson  v.  Kokomo  Bldg.  &  L.  F.  Ass*n,  89  Id.  397. 
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ceptance  can  be  made  to  inure  in  favor  of  the  corpora- 
tion without  the  appointment  of  an  agent  to  represent 
all  parties,  or  unless  the  agreement  forms  a  part  of  the 
articles  as  filed,  no  hardship  or  inconvenience  can  pos- 
sibly result,  and  a  certain  and  just  rule  of  business  and 
dealing  is  established, — ^always  a  desirable  object. 

§  276.  Proceedings  after  filing  arlleles. — C!orporations 
which  have  a  capital  stock,  though  existing  for  certain 
purposes,  are  not  complete  for  all  purposes  until  further 
steps  are  taken  after  filing  the  articles,  for  as  yet  there 
are  no  members.  It  is  usually  required  that  the  direc- 
tors for  the  first  year  or  term  shall  be  named  in  the 
articles.  Such  directors  do  not  constitute  the  corpora- 
tion or  its  membership,  for  there  is  no  corporation  ex- 
cept in  name.  They  open  stock  subscription  books 
and  do  all  other  acts  necessary  to  complete  the  organ- 
ization but  the  components  of  the  corporate  body  are 
those  who  become  stockholders  after  the  filing.  These 
alone  have  the  right  to  give  direction  to  the  corporate 
enterprise  and  dispose  of  its  estate.  The  directors, 
however,  previous  to  complete  organization,  may  re- 
ceive and  transfer  property  in  the  corporate  name 
and  hold  it  for  the  benefit  of  future  members.^ 

The  case  is  not  altered  when  the  corporation  is 
organized  in  the  name  of  '*  The  President  and  Board  of 
Directors  of,"  etc.,  or  other  similar  designation.  Such 
is  a  difference  in  form  only  and,  need  not  be  noticed  ex- 
cept in  the  technique  of  l^al  procedure.  The  members 
still  constitute  .the  corporation  and  own  its  property, 
while  the  directors  are  their  agents  and  trustees. 

§  277.  Ne  notice  of  preliminary  organization  required.- 

Compliance  with   statutory  provisions    requiring  the 
articles  to  state  the  names  and  places  of  residence  of 


1  Coyote,  etc.,  Mining  Co.  y.  Ruble,  8  Or.   284,  298. 
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the  directors  appointed  for  the  first  year  would  s^em  to 
require  a  meeting  of  theincorpofators  previous  to  incor- 
poration for  the  purpose  of  making  the  appointments  ; 
bat  no  express  direction  for  calling  and  giving  notice  of 
<x>ndujctmg  such  preliminary  meeting  is  generally  given. 
In  actual  practice  the  necessity  for  such  preliminary 
meeting  is  dispensed  with  by  unanimous  consent  of  all 
the  incorporators,  evidenced  by  their  signature  to  the 
•articleB  containing  the  names  of  the  directors  for  the 
ftrst  year  and  the  other  terms  upon  which  it  is  agreed 
to  become  associated  as  a  body  corporate.    But  there 
must  be  a  meeting  after  incorporation  and  before  the 
adoption  of  by-laws  containing  specific  rules  and  regu- 
lations governing  the  calling  and  conduct  of  the  meeting. 
Such  meeting  or  some  act  on  the  part  of  the  members 
is  necessary  to  put  the  corporate  machinery  just  in- 
vented in  motion.^    Where  a  meeting  is  held  in  compli* 
ance  with  a  statute  its  formalities  must  be  followed.^ 

« 

§  278.  Notice  of  subsequent  meetings. — ^If  neither  the 
by-laws  adopted  at  the  first  meeting  nor  the  articles 
provide  how  notice  of  subsequent  meetings  shall  be 
given,  there  should  be  personal  written  or  printed  notice 
signed  by  some  person  authorized  to  designate  the  time 
and  place  of  meeting ;  though  verbal  notice  whereby 
all  the  members  obtained  full  information  of  the  pro- 
posed meeting  and  its  objects  if  proven  would  no  doubt 
be  deemed  suflScient.^    Indeed  it  would  generally  be 


1  The  CaUfomia  statute  has  directed  such  meeting  to  be  called,  held  and 
•oondncted,  and  specified  the  manner  and  the  objects  for  which  it  may  be  held. 
It  also  provides  the  means  by  which  such  meeting  may  l>e  dispensed  with.  Civ. 
Oode,  sec.  dOl.  ' 

>  Betliany  v.  Sperry,  10  Conn.  200;  Shelby  R.  R  Co.  v.  Louisville  R.  R.  Co., 

12  Bush.  62. 

«  See  stow  v.  Wyse,  7  Conn.  214;  Savings  Bank  v.  Davis,  8  Id.  191 ;  Bethany 
V.  Spciry,  10  Id.  260;  Stevens  v.  Eden  Meeting  House  See.,  12  Vt.  688;  Wiggin 
V.  Free  Will  Baptist  Church,  8  Mete.  301;  Evans  v.  Osgood,  18  Me.  213;  Jones 
V.  Milton,  etc.,  Co.,  7  Ind.  547;  Johnston  v.  Jones,  23  N.  J.  Eq.  216. 
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practically  impossible  to  give  actual  notice  to  all  the 
members.  This  rule  r Quiring  notice  does  not  apply  to 
regular  stated  meetings  provided  for  in  the  articles  and 
by-laws,  which  are  deemed  to  have  been  fixed  by  the 
mutual  consent  of  all  the  members,  and  of  which  thev 
are  bound  to  take  notice  without  further  action.^  If, 
however,  it  is  proposed  to  transact  any  other  business 
at  one  of  the  set- day  meetings  than  such  as  is  ordained 
by  the  constitution,  notice  must  be  given  as  in  other 
cases.^  Proof  that  a  day  was  fixed  by  common  consent 
dispenses  with  notice  of  any  and  all  meetings  held  on 
that  day.®  If,  however,  the  charter  or  articles  require 
a  special  notice,  it  has  been  held  that  it  cannot  be  dis- 
pensed with  even  by  consent ;  *  but  it  may  be  stated  as 
a  well-established  rule  that  all  who  attend  a  meeting 
and  participate  in  the  proceedings  without  objection 
founded  on  lack  of  notice  will  be  estopped  .from  object- 
ing subsequently.*  Due  notice  to  all  the  members  of 
a  meeting  will  be  presumed  until  the  contrary  is  made 
to  appear.*  Members  not  present  at  a  meeting  for 
want  of  notice  will  be  bound  by  such  of  the  proceed- 
iDgs  thereat  as  they  subsequently  acquiesce  in  or 
ratify.' 


1  BexT.  mu,  4B.&0.441,443;  Bex  v.  Carmarthen,  1  H.  A  a  702;  Warren 
Y.  Mower,  supra;  State  v.  Bonnell,  35  Ohio  St.  10. 

3  Grant  on  Corp.  157. 

<  Atlantic  Fire  Ins.  Co.  v.  Sanders,  36  K.  H.  252;   Lane  v.  BrainercU  30. 
Conn.  565. 

«  Bex  ▼.  Theoderick,  8  East.  543;  U.  S.  v.  McKelden,  4  Mc Arthur,  162. 

>  Bex  y.  Ghetwynd,  7  B.  &  C.  695;  Matter  of  British  Sugar  Beflning  Co.,  ^ 
K.  &  J.  408;  26  L.  J.  Ch.  369;  Jones  v.  Milton,  etc..  Turnpike  Co.,  7  Id.  547; 
Samuel  v.  Holliday,  1  Woolv.  C.  C.  400;  People  v.  Peck,  11  Wend.  604;  Steb> 
bins  Y.  Merritt,  10  Gush.  27. 

«  Sargent  v.  Webster,  13  Mete.  497. 

^  Turquand  v.  Marshall,  L.  B.  4  Ch.,  876;  Smallcombe  v.  Evans,  8  H.  of  L. 
Cas.  249;  Bryant  v.  Gk)odnow,  5  Pick.  228.  See  Phosphate  of  Lime  Co.  v. 
Green,  L.  B.  7  C.  P.  43;  Bamsey  v.  Erie,  B.  B.  Co.,  38  How.  Pr.  198;  a  c  T 
Abb.  Pr.  N.  C.  156.  Infra,  Ch.  XV. 
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CHAPTER  XIII. 

SUBSCBIPTIONS  TO   CAPITAL  STOCK. 

I  279.  Subscriptions  distinguished  from  other  membership  contracts. 

280.  Capital  stock  corporations. 

281.  Stock,  capital,  Capital  stock. 
282.*  What  constitutes  membership. 

*  288.  Laws  entering  into  each  contract  of  membership. 

284.  Acceptance  of  amendment  to  charter  a  new  contract. 

285.  Who  may  become  a  stockholder. 
2M.  Municipalities. 

287.  Can  only  become  stockholders  for  public  purposes. 

288.  Validity  and  enforceability. 

289.  Submission  to  popular  vote,  petition,  etc. 

290.  Presumptions— Bona  J{(ie  purchasers. 

291.  Registration. 

292.  Who  to  make  the  subscription  for  municipality. 

293.  Infants— Married  women— partners. 

294.  Liability  assumed  in  contract  of  membership. 

295.  A  different  rule  in  New  England  States. 

296.  When  the  contract  is  complete. 

297.  Acceptance  by  the  corporation. 

298.  Must  have  legal  validity  at  time  of  acceptance. 

299.  Agreements  to  subscribe. 

800.  Mutual  agreements  before  incorporation. 

801.  Measure  of  liability  wanting. 

802.  Difficult  of  enforcement  where  no  agent  is  designated^ 
308.  But  a  designated  agent  may  sue. 

804.  Subscriptions  taken  by  promoters. 

305.  The  corporation  has  no  common  law  remedy. 

306.  Agreements  to  contribute  capital  and  form  a  c<NrpQratioil» 

307.  Contracts  to  purchase  shares. 

806.  Agreements  made  with  the  corporation. 

809.  Contract  of  membership  defined. 

810.  Must  contain  essential  parts  of  a  contract. 

811.  Where  law  requires  stock  books  to  be  kept 
312.  Issuance  of  certificate  not  essential. 

813.  Nor  form  of  contract  important. 

314.  Neither  party  can  withdraw. 

315.  Membership  in  benevolent,  etc.,  societies. 

316.  Collateral  parol  agreement  not  binding. 

317.  General  rules  governing  contracts. 

318.  Informalities  may  be  waived. 


^  > 
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I  819.  Sabscriptlons  in  escrow. 

S20.  Conditional  subscriptions. 

821.  Conditions  in  mnnicipai  subscriptions. 

822.  Power  of  corporate  officers  to  insert  conditions. 
828.  When  taken  by  commissioners. 

824.  Conditions  implied  in  subscriptions  before  incorporation. 

826.  The  fixed  amount  of  capital  must  have  been  subscribed  im  fOOd  hiA» 
820.  Bequirement  founded  on  Justice  and  public  pc^cy. 

827.  Proof  of  compliance  herein. 

828.  Cases  Inwhich  the  objection  does  not  lie. 

829.  When  the  implied  becomes  an  express  conditioii. 

880.  What  subscriptions  to  be  counted. 

881.  Express  conditions  in  preliminary  subseriptloiia^ 

882.  Conditions  and  stipulations  distinguished. 

888.  What  conditions  may  be  inserted. 
884.    Undertakings  to  locate  railroads,  etc 
835.    Construction  of  conditional  subscriptiOA. 

886.  Performance  and  avoidance  of  condittoBt. 

887.  Colorable  subscriptions  binding. 
838.  Fictitious  subscriptions. 

889.  When  subscriptions  become  payable. 

840.  Statutory  modifications  of  the  CQmmon  Um 

841.  The  rule  in  Oregon. 

842.  Construction  of  si>ecial  provisions. 

843.  Extent  of  liability  to  pay  assessments. 

844.  Time  and  mbde  of  payment. 

845.  In  what  subscriptions  to  be  paid. 

846.  Stockholders  as  plaintiff  against  corpontloii. 

§  279.  Subscriptions  distingaished  from  other  mettfter- 
-ship  eontniets. — A  nominal  distinction  is  generally  ob- 
served between  the  constituents  of  capital  stock  cor- 
porations and  such  as  have  no  capital  stock,  the  term 
stockholders  or  shareholders  being  applied  to  the  for- 
mer and  that  of  member  to  the  latter.  But  it  is  a  dif- 
ference in  words  only  resorted  to  for  the  sake  of  con- 
venience, as  in  both  cases  the  whole  number  of  persons 
thus  designated  own  both  the  franchise  and  tl^  prop- 
erty in  the  corporate  name. 

§  S80.  Capital  stock  corporatimis. — ^Far  oatraiiking  in 

importance  all  other  classes  of  private  corporations  are 
those  in  which  the  monetary  interest  of  the  members 
is  divided  into  shares,  each  share  representing  a  pro- 
portionate interest  in  the  property  and  business  of  the 
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joint  enterprise.     They  are  familiarly  known  as  capital 
stock  corporations.^ 

§  28L  Stoek,  Capital,  Capital  stock— The  capital  of  a 
corporation  means  the  amount  of  property  possessed  by 
it  as  forming  the  basis  of  taxation,  for  instance.^  But 
by  the  term  capital  stock  we  mean  the  sum  fixed  by  the 
charter  or  articles  as  the  amount  paid  in  or  to  be  paid 
in  by  the  stockholders  as  a  fund  with  which  to  prose- 
cute the  corporate  business,  and  to  which  creditors  may 
look  for  satisfaction  of  their  demands  against  the  cor- 
poration. Consequently,  when  we  speak  of  member- 
ship in  a  capital  stock  corporation,  we  mean  an  individ- 
ual interest  acquired  by  contract,  in  such  fixed  sum,  and 
a  proportionate  liability.'  There  is  a  distinction  also  to 
be  t^en  between  the  terms  stock  and  capital  stock, 
often  used  indiscriminately.  "  Stock  "  means  the  seg- 
regated interests  in  the  hands  of  individuals,  while 
"  capital  stock  "  signifies  the  aggregate  interest.*  The 
term  "  stock"  is  rarely  applied  to  government  securities 
in  this  country  at  present,  though  it  was  formerly  in 
common  use  to  designate  municipal  bonds,  and  is  still 
so  used  in  England.* 

1  This  class  of  corporations  was  scarcely  known  in  this  country  prior  to  the 
ReTolution.    McKim  v.  Odom,  8  Blands.  Ch.  (Md.)  407, 418. 

*  Ohio  A;  M.  B.  R.  Co.  V.  Weber,  96  UK  443;  City  of  Phila.  v.  Ridge  Ave.  R. 
Co.,  102  Pa.  St.  190. 

'  The  definitions  vary,  but  the  above  is  the  plain  English  of  what  the  courts 
would  say.  Earl,  J.,  in  THlliams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  162, 188; 
defines  capital  stock  to  be  *'  the  property  of  the  corporation  contributed  by  Its 
stockholders  or  otherwise  obtained  by  it  to  the  extent  required  by  its  charter.^' 
Almost  exactly  the  same  definitions  are  given  by  Justice  Field  in  Bailey  v. 
Olarke,  21  Wall.  284;  andby  Folqbb,  J.,  in  Burrall  v.  BuBhwick  R.  Co.,  75  N.  T. 
211.  See  also  Jones  v.  Davis,  35  Ohio  St.  474,  476;  Barry  v.  Merchants'  Exch. 
Co.,  1  Sandf.  Ch.  280,  306;  Christenson  v.  Eno,  106  N.  T.  97, 100;  Hightower 
V.  Thornton,  8  Ga.  486;  Hannibal  &  St.  Joseph  R.  Co.  v.  Shacklett,  30  Mo. 
551,  558;  St.  L.  I.  M.,  etc.,  R.  Co.  v.  Loftin,  30  Ark.  693,  709. 

*  Burr  V.  Wilcox,  22  N.  Y.  561,  555;  People  v.  Commrs.,  etc.,  23  N.  Y.  192, 
220;  Bailey  v.  R.  R.  Co.,  22  Wall.  604,  637. 

*  Gavanaogh's  Money  Securities  (2nd  Edition),  488,  494;  Bank  of  Commeroe 
▼.  New  York,  2  Black.  620;  Weston  v.  City  of  Charlestown,  2  Pet.  449. 
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§  282.  What  constitutes  membership. — No  one  assumes 
any  of  the  duties  or  liabilities  or  becomes  entitled  to 
any  of  the  .benefits  of  membership  in  a  private  corpo- 
ration aggregate  otherwise  than  by  contract,  express  or 
implied.  In  this  respect  corporations  resemble  copart- 
nerships. The  corporation  owes  its  origin  no  less  to  the 
mutual  contract  of  its  incorporators  among  themselves 
whereby  they  agree  to  form  a  particular  corporation 
than  to  the  act  of  the  state  in  conferring  a  franchise, 
.while  in  the  formation  of  a  copartnership  the  state  has 
no  part.  Its  essential  basis  is  the  precedent  agreement 
of  the  several  partners  among  themselves. 

.   §  283.  Laws  entering  into  each  contraet  of  membersliip. 

— Whether  formed  under  general  laws  or  special  ena- 
bling acts,  the  contract  to  form  a  corporation  includes  the 
terms  and  provisions  of  the  law  under  which  it  is  made^ 
The  contract  of  subscription  is  to  be  performed  and  its 
terms  fixed  and  construed  according  to  the  laws  of  the 
state  creating  the  corporation  and  none  others.^  It  is 
not  in  the  nature  of  a  common  law  contract  for  the  rea- 
son that  there  must  be  a  statutory  license  provided  by 
or  obtained  from  the  legislature  without  which  it  could 
not  be  made  at  all.  A  subscription  for  stock  is  pre- 
sumed to  have  been  made  with  reference  to  the  law  in 
force  at  the  time ;  and  where  the  period  prescribed  by 
statute  is  suffered  to  elapse  without  beginning  the  con- 
struction of  a  railroad,  a  subscriber  for  stock  is  absolved 
from  liability  on  his  subscription,  and  the  subscription 
cannot  be  revived  by  the  subsequent  passage  of  an  act 
suspending  the  limitation  and  fixing  another  date  when 
such  period  shall  begin  to  run,  especially  as  a  subsequent 


•  Glenn  v.  Clabaugh,  65  Md.  65;  3  A.  902,  holding  that  the  subscriber  to  stock 
in  a  Virginia  corporation  could  not  invoke  the  insolvency  laws  of  Maryland  ta 
discharge  him  from  his  obligation  to  the  corporation. 
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act  of  incorporation.^  Though  the  construction  and  in- 
terpretation of  this  species  of  contract  are  according  to 
common-law  rules,  yet  all  questions  as  to  the  validity 
of  its  terms  must  be  tested  by  the  law  under  whose 
authority  it  is  formed.  The  terms  of  the  charter  are 
the  ligaments  which  bind  the  members  to  it,  and  to 
each  other.  No  other  consideration  than  the  mutual 
promise  of  each  to  all  the  others  is  required,  and  a  clear, 
unequivocal  expression  of  an  intention  to  share  in  com- 
mon the  benefits  and  burdens  of  the  proposed  corporate 
enterprise  according  to  the  articles  under  the  provision 
of  the  particular  law  governing  its  creation,  are  the  only 
essentials  of  the  agreement. 

§  284.  Acceptance  of  amendment  to  charter  a  new  contract. 

— While  amendments  to  charters  by  special  act  and  in 
articles  of  incorporation  under  general  laws  allowing 
such  amendments  are  not  binding  upon  an  individual 
non-consenting  member,  yet  they  may  be  accepted. 

Where  the  change  is  beneficial,  members  of  the  orig- 
inal corporation  can  have  no  objection  to  accepting  the 
ehange  ;  and  though  injurious  to  their  interest  they  are 
frequently  accepted  to  avoid  a  total  loss. 

In  whatever  way  the  acceptance  is  manifested  and 
accomplished,  it  is  the  creation  of  a  new  contract  of 
membership  governed  by  the  usual  rules  and  require- 
ments applicable  thereto. 

Every  change  in  the  amount  of  capital  stock,  or  enact- 
ment or  repeal  of  a  by-law — ^indeed,  any  of  the  internal 
modifications  in  the  government  and  management  of  a 
corporation,  as  are  provided  for  by  concurrent  act  of  a 
majority  of  the  membership  in  the  general  law — ^is  in 


1  Bywaten  ▼.  Paris  A  G.  N.  By.  Co.,  73  Tex.  024;  11  S.  W.  850.  See  also 
•Chesapeake,  O.  &  S.  W.  B.  Co.  v.  Griest,  85  Ky.  619;Stote  r.  B.  B.  Ca,  24  Neb. 
143;  38  N.  W.  43;  Bravard  ▼.  B.  B.  Co.  115  Ind.  1;  Young  v.  K  B.  Co.,  75  la. 
140;  39  N.  W.  234. 
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one  sense  the  creation  of  a  new  corporation.  But  these 
are  required  to  be  made  from  time  to  time  for  the  wel- 
fare and  success  of  the  corporate  enterprise,  and  are  not 
such  changes  as  require  the  consent  of  all  the  members. 
It  is  only  the  important  changes  which  amount  to  sub- 
stantial departures  from  the  objects  and  purposes  for 
which  the  corporation  was  created  that  are  repugnant 
to  the  general  law,  and  so  far  violative  of  the  terms  of 
each  member's  contract  as  to  require  a  novation  to  be- 
come binding  upon  him.^ 

In  Mahan  v.  Wood  *  promissory  notes  had  been  given 
for  shares  in  a  homestead  association  aboijt  to  be  formed. 
The  articles  provided  that  each  share  for  which  the 
notes  were  given,  should  represent  a  lot  of  land.  It 
was  held  that  the  mere  fact  that  when  the  association 
was  formed  it  had  a  different  number  of  shares  from 
that  agreed  upon  did  not  constitute  a  failure  of  consid- 
eration, provided  the  land  was  the  same  and  the  lots  of 
the  same  value,  but  it  would  be  otherwise  if  the  price  of 
each  share  had  been  greater  than  that  represented. 

§  286.  Who  may  become  a  stoeklioliler. — ^The  extent  of 
the  power  of  a  private  corporation  to  become  the  owner 
of  its  own  stock*  and  to  subscribe  for  or  purchase 
shares  in  other  corporations  ^  is  elsewhere  considered. 
The  general  capacity  of  parties  to  subscribe  for  shares 
is  limited  by  and  co- extensive  with  their  capacity  to 
make  other  contracts  and  assume  other  liabilities.  A 
state  may  become  a  shareholder  in  a  private  corporation 
and  acquire  equal  but  no  superior  right  to  any  other 
stockholder.^ 


1  New  Haven,  etc,  R.  R.  Co.  y.  Chapman,  88  Conn.  50;  Infra,  §  168,  et  9eq. 

•  44  Cal.  462. 

•  Infia,  §  172. 

•  8iipra,  §  5. 

^  Cribdoii  V.  Richmond  <fe  K  R.  Co.,  37  F.  748. 
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§  28(>«  Hmiiefpallties.— It  is  well  settled  that  the  dis- 
ability attaches  to  municipal  as  to  private  corporations, 
and  that  without  express  statutory  authority  they  can- 
not make  a  valid  subscription.  This  principle  was  first 
asserted  in  Pennsylvania,^  and  has  since  been  followed 
in  many  cases  in  that  and  other  states  and  in  United 
States  courts.  Such  subscription  is  '*  manifestly  for- 
eign to  the  usual  purposes  intended  to  be  subserved  by 
ihe  creation  of  corporate  municipalities."^ 

Without  legislative  sanction  for  a  vote  of  the  people 
of  the  municipality  authorizing  a  subscription  either 
for  stock  ^  or  the  issue  of  aid  bonds  to  a  railroad  com- 
pany,* the  defence  of  a  want  of  legal  authority  is  avail- 
able in  favour  of  the  city,  town  or  county  whose  ofScers 
have  issued  them  against  any  person  to  whom  such 
shares  of  stock  or  securities  'have  been  delivered^ 
whether  by  the  agents  of  the  municipality  or  in  the 
ordinary  course  of  business,  the  holder  in  either  case 
being  chargeable  with  notice  of  all  the  statutory  pro- 
visions and  any  defect  of  authority  therein.* 


1  Shftrpless  t.  Mayor,  etc,  21  Pa.  St.  117.  See  also  DllL  Hnnic  Corp.  19,  20, 
and  eases  cited. 

*  Dillon,  Manic.  Corp.,  161.  See  also,  Kenicott  y.  Supervisors,  16  Wall.  452; 
Bell  V.  Bailroad  Co.,  4  Id.  596;  Thompson  v.  Lee  Co.,  3  Id.  827;  Kelly  v.  Milan, 
1217  U.  S.  189;  Wells  v.  Snperyisors,  102  U.  S.  625;  Barnes  y.  Lacon,  84  HI. 
461;  LamolUe,  etc.,  R.  R.  Co.  y.  IVOrfleld,  51  Vt.  257  ;  Leavenworth  Co.  v.  Mil- 
ler, 7  Kan.  479;  Shaipless  y.  The  Mayor,  21  Pa.  St.  144.  Compare  Marsh  v.  Ful- 
ton Co.,  10  WalL  676;  Welsh  v.  Post,  99  HI.  471.  L^slative  authority  (Gen.  St. 
Ma,  sec.  388)  to  subscribe  to  •the  stock  of  a  railroad  company,  will  authorize  a 
8abserlptjk>n,  but  will  not  validate  the  issue  of  negotiable  bonds  in  payment 
thereof.    Hill  v.  City  of  Memphis,  134  U.  S.  196;  10  S.  Ct.  562. 

*  City  of  Jonesboio'  v.  Cairo,  etc,  R.  R.  Co.,  110  U.  S.  192;  Pa.  R.  R.  Co.  v. 
Phil,  47  Pa.  St.  189;  Allen  v.  Louisiana,  103  XJ.  S.  80.  Compare  East  Oakland  v. 
SUnner,  94  U.  S.  255;  Brodie  v.  McCabe,  33  Ark.  690;  Gelpeke  v.  Dubuque,  1 
Wall.  220;  Campbell  y.  Paris,  etc.,  R.  R.  Co.,  71  111.  611;  City  of  Lynchburg  v. 
Slaughter,  75  Va.  57. 

*  State  y.  Saline,  etc.  Court,  51  Mo.  350;  City  Council,  etc.,  v.  Montgomery, 
etc,  Co.,  31  AUl  76. 

*  City  of  Ottawa  v.  Carey,  106  U.  S.  110;  Ogden  v.  County  or  Daviess,  102 
^«  8.634;  McClure  v.  Township  of  Oxford,  94  Id.  429;  I^wis  v.  City  of  Shreve- 
Port,  108Id.282;  Dillon  on  Munic.  Corp.,  sec.  101;  La  Fayettev.  Cox,5  Ind.38. 
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§  287.  Can  only  be  made  for  pablle  purposes. — The  power 
to  make  sach  subscriptions  is  still  further  narrowed  by 
the  rule  that  they  can  only  be  made  to  aid  and  encour- 
age enterprises  of  public  utility.^  The  right  to  aid  by 
taking  stock  or  lending  credit  even  in  that  case  was 
long  denied  and  combated  ;  *  but  that  the  legislature 
may  give  it  is  now  well  settled,'  and  it  has  been  held 
that  the  authority  was  implied  in  a  power  given  "  to 
borrow  money  for  any  purpose  ; "  *  also  that  a  sub- 
Bcription  may  be  validated  by  subsequent  legislation.^ 
The  value  of  such  subscriptions  was  for  a  long  time 
materially  affected  by  the  &ct  that  their  payment  de- 
pends  practically  upon  the  will  of  the  legislature  to 
grant  and  keep  in  force  in  the  hands  of  corporate  an* 
thorities  adequate  taxing  powers,  and  the  willingness  of 
the  latter  to  exercise  them.^ 

§  288.  Yalidity  and  enforceability. — But  the  course  pur- 
sued in  the  federal  courts  for  several  years  past,  of 
holding  municipalities  to  due  performance  and  enforc- 
ing the  same  by  the  issuance  of  peremptory  writs  of 
mandamus  directed  to  the  officers  of  the  same,  has 
effected  a  wholesome  check  upon  the  tendency  to  reck- 


1  State  V.  Osawkee  Township,  14  Kan.  418;  Clark  ▼.  Des  Moines,  19  Iowa,  199; 
Bissell  y.  Kankakee,  64  Dl.  249;  Loan  Ass'n  v.  Topeka,  20  Wall.  665;  Brewer 
Brick  Co.  v.  Brewer,  62  Me.  62;  Weismer  ▼.  Village  of  Douglass,  64  N.  T.  91; 
McGonnell  v.  Hamm,  16  Kan.  228;  Allen  ▼.  Inhabitants  of  Jay,  60  Me.  124; 
Lowell  V.  Boston,  111  Mass.  463;  Union  Pac  R.«R.  Co.  v.  Smith,  28  Kaa.  745; 
dyings  Ass'n  y.  Topeka,  8  Dillon  376;  Frederick  y.  Augosta,  6  Ga.  661;  Ccm- 
mercial  B'k  y.  City  of  lola,  2  Dillon,  868. 

^  See  Cooley  Const.  Lim.,  261-6;  Dillon,  Mimic.  Corp.,  117, 128;  Dixon  Ca  y* 
Field,  111  U.  S.  88. 

*  Curtis  y.  Butler  Co.,  24  How.  435;  Zabriskie  y.  K  R.  Co.,  28  Id.  881;  Knox 
County  y.  Aspinwall,  21  Id.  639;  Amey  y.  Mayor,  24  Id.  364,  376;  Qelpeke  f. 
Dubuque,  1  Wall.  175. 

«  Rogers  y.  Burlington,  8  Wall.  664. 

*  Campbell  y.  Kenesha,  6  Wall.  194. 

*  It  has  been  held  that  a  state  may,  after  obligations  haye  been  incurred  under 
statutory  authority,  so  modify  the  tax  laws  as  to  exempt  important  porUons  (d 
taxable  property.    Oilman  y.  Sheboygan,  2  Black.  610. 
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lessly  incur  bonded  and  other  forms  of  indebtedness  to 
raihroads  and  afterwards  repudiate.^  And  it  has  now 
become  the  settled  doctrine  that  after  a  subscription 
has  been  made  under  acts  passed  in  strict  accordance 
with  constitutional  provisions,*  an  act  of  the  legislature 
80  abridging  or  modifying  the  taxing  power  as  to  de- 
prive the  municipality  of  the  power  to  meet  such  obli- 
gations is  unconstitutional  and  void.^  A  subscription 
made  by  an  assumed  municipality  before  incorporation 
upon  a  vote  of  the  residents  within  its  proposed  bound- 
aries is  void.*  But  a  town  may  incorporate  subse- 
quently under  a  previous  act  which  authorizes  **  any 
incorporated  town  or  city  to  subscribe  for  stock/*  and 
then  make  a  valid  subscription  ;  *  or  it  may  be  made  to 
a  corporation  not  yet  created  and  accepted  by  the  cor- 
poration after  it  comes  into  existence.^ 

§  S89.   Submission  to  popular  TotOt  petition,  ete.— In 

order  to  render  municipal  subscriptions  valid  and  bind- 
ing, a  substantial  compliance  with  all  the  requirements 
of  the  statute  authorizing  the  subscription  must  have 
been  attended  to  J    If  a  popular  vote  be  required  on:  a 


1  See  cases  cited  in  preceding  notes. 

*  Amoskeag  NaU  B'k  y.  Town  of  OttAwa,  105  U.  S.  067. 

•  Wolff  y.  New  Orleans,  108  U.  S.  858.  Compare  Hays  y.  Dowes,  75  Mo.  860; 
Bdwards  y.  WUliamson,  70  Ala.  145.  In  Napa  Valley  R.  R.  Co.  y.  Napa  Ca,  80 
Cal.  485,  it  was  held  that  the  legislature  may  compel  the  making  of  a  sub- 
scription, and  the  issuance  of  bonds  in  payment  therefor.  Compare  People  y. 
Btttcfaelor,  58  N.  Y.  128;  Cairo,  etc.,  R.  K  Co.  y.  Sparta,  77  ni.  505. 

«  Rochester  y.  Alfred,  18  Wis.  482;  Dillon  on  Munic.  Corp.,  sec  12, 117, 157; 
Berliner  y.  Waterloo,  14  Wis.  878;  Clark  y.  Janesyille,  13  Wis.  414;  s.  c.  10 
Id.  130;  Cooley  on  Const.  Lim.,  sec.  261,  et  seq. 

*  Lewis  y.  Ckrenden,  5  Dill.  320. 

•  Dayiess  County  y.  Huidekopen,  96  U.  S.  06;  James  y.  Ifihraokee,  16  WalL 
150.  See  also,  Concoid  v.  Portomouth  Say.  B'k,  02  U.  S.  625;  R.  R.  Co.  y.  WL- 
«0Qer,  103  Id.  821.  Compare  Rubey  y.  Shain,  54  Mo.  207;  People  y.  Franklin, 
5  Lans.  (N.  Y.)  129. 

^  Angel  y.  Hume,  17  Hun,  374;  Buchanan  y.  Litchaeld,  102  IT.  S.  278;  Peo- 
ple y.  Barrett,  18  Hun,  206;  People  v.  Suflfern,  08  N.  T.  321;  People  v.  Hutton, 
18  Hun.  116;  Carroll  Co.  y.  Smith,  HI  U.  S.  550;  People  y.  Hurlburt,  46  N.  T. 

21 
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proposition  to  subscribe  upon  one  consideration  or  for 
a  certain  purpose,  that  proposition  and  no  other  must 
be  submitted  to  be  voted  upon.i  go  bonds  must  be 
signed  or  attested  by  the  officer  designated  where  one 
is  designated,  else  they  are  invalid  ; '  and  the  method 
pointed  out  for  calling  and  conducting  the  election 
must  be  pursued,^ 

It  is  not  necessary  that  the  designated  proportion 
of  all  the  voters  within  the  territory  affected  by  the 
proposition  be  cast  for  the  proposition.  It  is  sufficient 
if  all  have  an  opportunity  to  express  themselves  as  in 
other  elections.  If  they  do  not  choose  to  do  so  the 
assent  of  all  who  absent  themselves  is  presumed.^  But 
where  the  statute  authorizing  the  submission  makes  a 
diffiBrent  provision,  as  that  the  proposition  shall  receive 
the  sanction  of  a  majority  of  all  the  taxpayers^  or  in* 


110;  Hawley  v.  Fairbanks,  106  U.  S.  543;  Wilson  v.  Gancadia,  15  Hnn,  818; 
Wheatland  y.  Taylor,  29  Hon,  70. 

^  As  where  the  authority  given  was  to  issue  bonds  ronning  20  years  upon  a 
vote  of  sanction  being  obtained,  and  the  proposition  as  submitted  called  for 
bonds  running  not  exceeding  10  years.  Cairo,  etc,  R.  R.  Co.  v.  Sparta,  77  nu 
505.  See  also  Jessamine  Ca  v.  Swigert's  Admr.  (Ky.),  3  S.  W.  13;  Ha^mliTi  y. 
Meadville,  6  Neb.  227,  where  it  was  held  that  a  vote  authorising  a  subscription 
gave  no  power  to  make  a  donation.  And  if  the  vote  be  directed  to  be  taken  at  a 
regular  town  meeting  and  it  be  taken  at  a  special  one,  it  is  irregular  and  insuffi- 
dent.    Parea  v.  Lippincott,  2  Bradw.  (Ol.)  466. 

2  Bissell  V.  Spring  Valley,  etc.,  Co.,  110  U.  S.  162. 

*  In  People  v.  Smith,  45  Tf,  Y.  77,  it  was  held  that  where  the  act  required  a 
petition  of  taxpayers,  a  petition  by  an  agent  for  them  was  insufficient.  So  a 
vote  in  the  alternation  as  to  grantor  is  void.  State  v.  Roggen,  22  Neb.  118;  34 
N.  W.  106.  If  a  registration  of  votes  be  required,  such  registration  is  indispen- 
sable. People  V.  Santa  Anna,  67  111.  57.  See  State  v.  County  of  Wabaunsee,  36 
Kan.  180;  21  P.  942;  People  v.  Laena,  67  111.  65.  Observance  in  the  matter  of 
appointing  officers  and  the  general  conduct  of  the  election  by  them  is  necessary. 
Chicago,  etc,  IL  R.  Co.  v.  Mallory,  101  111.  583. 

*  County  of  Cass  v.  Jordan,  95  U.  S.  373;  CanoU  Ca  v.  Smith,  111  U.  S. 
556;  Stote  v.  Brassfield,  67  Mo.  331;  People  v.  Chapman,  66  111.  187;  Hawkins 
V.  Carroll  Co.,  50  Hfiss.  735;  County  of  Cass  v.  Johnson,  95  U.  S.  360;  Loui»> 
ville,  etc.,  R  R.  Co.  v.  Tenn.,  8  Heisk.  663;  Webb  v.  La  Fkyette  Co.,  67  Mo. 
'ioS;  People  v.  Harp,  67  111.  62;  Dunnovan  v.  Green,  57  111.  63;  St.  Joseph  v. 
Rogers,  16  Wall.  644;  Milner  v.  Pensacola,  2  Woods,  632$  Melvin  v.  Lisenby,. 
72  111.  63;  Keiger  v.  Beaufort,  70  N.  C.  319. 

*  Culver  V.  Fort  Howard,  8  Hun,  340. 
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habitants,  a  majority  of  those  actually  voting*  is  not 
suflBcieut.^  So  where  the  submission  is  required  to  be 
based  upon  a  petition  of  a  certain  proportion*  or  a 
designated  number,^  a  petition  by  a  less  proportion  or 
a  less  number  will  invalidate  the  subscription. 

§  290.  Presamptioiis— Bona  flde  pnrehasers. — But  com- 
pliance in  unimportant  details  and  matters  of  form  is 
not  required.  "  Defects,  irregularities  or  informalities 
which  do  not  affect  the  result  of  the  vote  do  not 
affect  its  validity."* 

While  substantial  requirements  cannot  be  dispensed 
with,  there  are  frequently  merp  irregularities  which, 
however  they  may  affect  the  im^lediate  parties,  cannot 
be  set  up  to  defeat  a  recovery  by  innocent  holders 
without  notice  of  the  same.  They  are  allowed  to  in- 
dulge in  the  presumption  that  all  the  preliminary  and 
merely  ministerial  acts  were  duly  and  properly  per- 
formed.^   Irregularities  in  holding,  conducting  and  cer- 


1  Wahiiit  r.  Wade,  108  U.  S.  688. 

<  People  ▼.  Smith,  46  N.  Y*  T72;  People  ▼.  Hughitt,  5  Lans.  89;  Wells* 
borough  Y.  Kew  York,  etc.,  R.  R.  Co.,  76  N.  Y.  182;  People  y.  Hulburt,  59 
Barb.  446;  People  v.  Franklin,  5  Lans.  129;  People  v.  Peck,  62  Barb.  546; 
People  V.  Oliver,  1  Thomp.  <&  C.  570.  Compare  Sjrracuse  Sav.  B^k  v.  Seneca  Falls, 
21  Hun  (N.  Y.),  804;  St.  Joseph  Township  v.  Rogers,  16  Wall.  644;  Paris  y. 
Reynolds,  70  Ind.  360. 

'  Honadnock  R.  R.  Co.  y.  Petersboro,  etc.,  49  N.  H.  281;  Gilson  y.  Dayton, 
128  U.  S.  59. 

*  Commrs.  y.  Thayer,  94  U.  S.  681.  Where  no  mode  of  submission  is  pre- 
scribed, an  election  held  according  to  the  usual  method  is  sufficient.  People  y. 
Ltrgan  Co.,  68  lU.  874.  The  absence  of  a  seal  does  not  affect  the  right  of  a  bona 
fidit  holder  to  recover  upon  bonds  issued  in  payment  of  a  subscription.  Drapes 
V.  Springport,  104.  U.  S.  501.  A  notice  for  a  town  meeting  *' to  see  if  the  town 
will  loan  its  credit'*  for  the  proposed  object,  was  held  sufficient  notice  that  a 
stock  subscription  to  a  railroad  company  named  in  the  notice  would  be  acted 
upon.    Belfast,  etc.,  R.  R.  Co.  v.  Brooke,  60  Me.  568. 

^  See  Munson  v.  Lyons,  12  Blalch.  589;  Draper  v.  Springport,  10-1  U.  S.  501; 
Clarke  v.  Hancock;  Supervisors  v.  Schenck,  5  Wall.  772.  Compare  Panav. 
Bowler,  107  U.  S.  529;  Singer  Mfg.  Co.  v.  Elizabeth,  42  N.  J.  L.  249;  County 
of  Jasper  v.  Ballon,  108  U.  S.  745;  Johnson  v.  Stark,  24  Ul.  75;  New  Haven, 
etc.,  V.  Chatham,  42  Conn.  Wu 
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tifying  the  election  cannot  be  taken  advantage  of  after 
the  bonds  or  stock  have  passed  into  the  hands  of  bona  fide 
purchasers  for  value.^ 

§  291.  Begistration. — If  registration  with  a  certain 
officer  be  required  of  the  bonds  issued  in  payment  of 
the  subscription  before  delivery  to  a  purchaser,  such 
registration  is  usually  considered  essential  to  their 
validity.^ 

§  292.  Who  to  make  the  subscription  for  mimieipality« — 

The  same  principles  of  agency  govern  in  this  case  as  in 
the  execution  of  powers  by  corporations  generally.  If 
no  particular  agent  or  body  is  designated  by  the  statute, 
the  contract  may  be  made  by  those  who  usually  execute 
the  contracts  of  the  corporation.  But  a  provision  that 
some  particular  agent  or  person  or  body  shall  make  it 
must  be  strictly  complied  with.*       ^ 

§  298.  Infants— Married  women-— Partners. — Stock  id  a 
corporation  by  an  infant  cannot  be  regarded  as  a  neces- 
sary of  life.  But,  like  other  contracts  of  this  nature,it 
is  not  void  but  only  voidable,  and  may  be  ratified  by 
the  infant  at  his  majority.* 


1  Kimball  t.  Town  of  Lakeland,  41  F.  289;  Madison  Co.  r.  Brown  (MiM.), 
7  So.  516.  Compare  Wilson  v.  Union  Sat.  Ass^n,  42  F.  421.  Where  an  electfoD 
is  called  for  the  purpose  of  voting  on  a  proposition  to  issue  bonds  in  aid 
of  a  certain  railroad,  the  submission  to  the  voters,  at  the  same  election,  of  s 
proposition  to  aid  any  railroad  that  may  be  built  between  two  certain  polats 
within  the  next  five  yean,  though  improper,  does  not  invalidate  bonds  issued  to 
the  first-named  railroad  in  pursuance  of  such  election,  after  such  bonds  hsve 
X>assed  into  the  hands  of  innocent  purchasers.  Williams  v.  People  (III.),  84 
N.  E.  647. 

*  Hoflf  V.  Jasper  County,  110  U.  S.  53;  Anthony  v.  Jasper  County,  101  U.  S. 
693. 

*  Nugent  V.  Supervisors,  19  Wall.  241;  County  of  Moultrie  v.  Rockinghsm 
Ten  Cent  Sav.  B%  92  U.  S.  631;  County  of  Cass  v.  Blllett,  100  Id.  685.  Com- 
pare State  V.  Jennings,  4  Wis.  549.  See  also,  Chicago,  etc,  R.  R.  Co.  v.  Putaam 
(Kan.),  12  Pac.  Rep.  593,  where  it  was  held  that  a  board  of  supervisors  coald au- 
thorize the  county  clerk  to  sign  for  them. 

^  Lumsden^s  Case  L.  R.,  4  Cb.  31.    Holding  the  shares  for  fourteen  months 
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Undoubtedly,  acting  as  a  shareholder  and  receiving 
the  benefits  of  such  relation  for  a  considerable  time 
creates  an  estoppel  against  him.^  The  defence  is  per- 
sonal to  the  infant  and  cannot  be  made  available  to  a 
transferee.*  A  repudiation  during  infancy  is  effectual 
to  render  the  subscription  void  ab  initio.^ 

A  married  woman  could  not,  at  common  law,  any  more 
than  an  infant,  bind  either  her  husband  or  her  separate 
estate  by  a  stock  subscription.  But  under  liberal  stat- 
utoryT>rovisions  both  in  England  and  the  United  States 
most  of  her  disabilities  in  the  matterof  contracting  have 
been  removed  and  her  subscriptions  where  such  statutes 
are  in  force,  and  are  sufficiently  broad  in  their  terms 
to  embrace  contracts  generally,  extend  to  those  under 
consideration.  Where  a  married  woman  is  incapable 
under  the  statute  of  making  a  contraxjt  binding  her  per- 
sonally or  charging 'her  separate  estate,  the  husband,  if 
he  subscribes  for  stock  in  the  name  of  his  wife,  is  per- 
sonally liable  on  the  subscription,  and  subject,  to  the 
extent  of  the  stock,  to  any  additional  liability  imposed 
by  the  statute  on  stockholders.    ^Whether  a  subscription 


after  coming  of  age  held  to  be  sufficient  acquiescence  though  he  had  never  acted 
as  a  shareholder.    Ebbete's  Case  L.  R.,  5  Ch.  302. 

The  following  acts  after  coming  of  age  were  held  a  ratification  of  subscription 
made  before  majority.  Holding  as  truslie,  and  taking  no  stei>s  to  repudiate  for 
two  years:— Mitchell's  Case  L.  R.,  9  £q.  363.  But  a  significant  act  of  repudia- 
tion is  not  required.  See  Wilson's  Case  L.  R.,  8  Eq.  240  ;  Hart's  Case  L.  R.,  6 
Eq.  512.  It  was  held  not  sufficient  that  after  coming  of  age  the  infant  had  sur- 
rendered the  shares  for  exchange  for  others.  Pirn's  Case,  3  De  G.  A  Sm.  11. 
See  also  Baker's  Case  L.  R.,  7  Chan.  115. 

*  Cork,  etc.,  Ry.  Co.  v.  Casenoe,  10  Q.  B.  a35;  Dublin,  etc.,  Ry.  Co.  v.  Black, 
7  Railway  A  Can.  Cas.  434;  s.  c,  8  Exch.  181 ;  Beardsley  v.  Hotchkiss,  96  N.  T. 
201. 

^  Beardsley  v.  Hotchkiss,  96  N*.  Y.  201.  The  court  will  never  presume  in- 
fancy; hence  it  must  be  taken  advantage  of  by  plea  of  confession  and  avoidance. 
Leeds,  etc.,  Ry.  Co.  v.  Feamley,  4  Exch.  26. 

'  Parson's  Case  L.  R.,  8  Eq.  656;  Newry,  etc.,  Ry.  Co.  v.  Coombe,  3  Exch. 
566;  g.  c.  18  L.  J.  Exch.  825. 

^  Clopton,  J.,  dissenting.  National  Commercial  Bank  v.  McDonnell  (Ala.), 
9  So.  149;  Dorgan  v.  Same,  Id. ;  Bush  v.  Same,  Id. ;  McMillan  v.  Same,  Id. 
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by  an  individual  partner  in  the  firm  name  will  bind  the 
copartnership  depends,  of  course,  upon  the  terms  of 
association.  If  within  the  scope  of  the  purposes  for 
which  the  copartnership  was  formed,  his  subscription 
will  bind  it  ;^  otherwise  not.^ 

§  294.  Liability  assumed  in  eontract  of  membership.— 

Every  person  who  unconditionally  subscribes  for  stock 
in,  or  engages  to  become  a  member  of,  an  incorporated 
company,  thereby  assumes  to  pay  for  the  same  accord- 
ing to  the  stipulations  contained  in  the  articles  ot  as- 
sociation. Whenever  the  subscription  paper  refers  to 
the  articles,  the  provisions  of  the  latter  are  expressly 
incorporated  in  the  contract  of  subscription,  and  when 
not  referred  to  they  form  a  part  of  it  by  implication.^ 
It  is  a  liability  arising  from  his  contract  of  membership 
to  contribute  the  amount  oi  the  shares  for  which  he  has 
subscribed  and  not  merely  for  the  number  of  shares 
actually  taken.*  The  liability  of  a  subscriber  to  shares  of 
capital  stock  to  contribute  capital  is  of  a  similar  nature 
as  that  of  one  who  signs  articles  of  copartnership 
agreeing  to  contribute  a  share  of  the  partnership  cap- 
ital. And  this  implication  attaches  to  the  contract  not- 
withstanding a  provision  in  the  constating  instruments 
authorizing  a  sale  of  the  shares  of  delinquent  sub- 
scribers. The  power  to  enforce  the  claim  of  the  cor- 
poration against  subscribers  by  civil  action  for  unpaid 
subscriptions  to  the  capital  stock  is  cumulative  to  the 


^  Union  Hotel  Co.  y.  Hersee,  79  N.  Y.  454;  Odgensbui^,  etc,  R.  R  Go.t. 
Frost,  21  Barb.  541;  Maltby  v.  Northwestern,  etc.,  R.  R.  Co.,  16  Md.  422. 

3  Livingston  v.  Pittsburgh,  etc.,  R.  R.  Co.,  2  Grant's  Gas.  210;  State  v.  Beck, 
SI  Ind.  501.     Bernard  v.  Lapeer,  etc,  Co.,  6  Mich.  274. 

*  Rensselaer,  etc.,  Co.  y.  Barton,  16  N.  Y.  460;  Sewall  v.  Herkimer  Kfg. Co., 
2  N;  Y.  330. 

*  Cole  V.  Ryan,  52  Barb.  (N.  Y.)  168;  Upton  v.  Tribiloock,91  U.  S,  45;  Web- 
ster V.  Upton  Id.  67;  Fry's  Ex'trs.  v.  Lexington,  etc.,  B«  R.  Co.,  2  Mete.  (Kf.) 
316,  317;  International  Fair  &  Exp.  Assn.  v.  Walker  (Mich.),  47  N.  W.  888. 
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right  of  forfeiture,  where  there  are  no  provisions  to  the 
-contrary.^ 

§  295.  A  different  mle  in  New  England  States. — Such  is 
the  recognized  and  established  doctrine  in  most  of  the 
states  ;  but  a  rule  was  established  in  the  New  England 
States  at  an  early  date,  and  has  been  since  adhered  to,  to 
the  effect  that  unless  the  subscriber  expressly  promises 
'Or  the  charter  expressly  obligates  him  to  pay  for  the 
stock  in  his  subscription,  the  corporation  cannot  collect 
the  same  by  action  at  law.  The  rule  originated  from 
the  form  and  peculiarities  of  early  charters  to  turnpike 
•companies  in  which  the  shares  of  stock  were  not  limited 
in  amount  but  imposed  upon  each  shareholder  an  un- 
limited liability  for  the  whole  capital  stock  except  so 
fiEur  as  it  had  already  been  paid  by  himself  and  others. 
Just  how  the  transmutation  in  the  law  from  unlimited 
liability  to  no  liability  at  all  on  such  contracts  was 
brought  about  has  never  been  made  very  clear.' 


1  Multon  y.  Clayton,  54  la.  425;  Hnghes  y.  Antietam  Hfg.  Co.,  84  Md.  326; 
Hartford  A  N.  H.  K.  B.  Co.  y.  Kenftedy,  12  Conn.  514-516;  Rensselaer,  etc., 
PlankroadCo.  t.  Barton,  16  K.  T.  457,  note;  Lake  Ontario,  etc.,  R.  R.  Co.  y. 
Mason,  16  N.  T.  451;  Buffalo,  etcv,  R.  R.  Co.  y.  Dudley,  14  N.  T.  896;  Northern 
R.  R.  Co.  y.  Miller,  10  Barb.  207;  Dutchess  Cotton  Mfg.  Co.  y.  Dayis,  14  Johns. 
239;  Essex  Bridge  Co.  y.  Tuttle,  2  Yt.  203;  Groshen,  etc.,  Turnpike  Co.  y.  Hur- 
tin,  9  Johns.  217;  Cheraw,  etc.,  R.  R.  Co.  y.  White,  14  S.  C.  51;  Waukon,  etc., 
R.  R.  Co.  V.  Dwyer,  49  la.  121;  Grosse  Isle  Hotel  Co.  y.  Panson's  Exrs.,  42  N. 
J,  L.  10;  Klrksey  y.  Florida,  etc.,  Tlankroad  Co.,  7  Fla.  23;  Beene  y.  Cahawha, 
etc.,  R.  R.  Co.,  3  Ala.  660;  Troy  Turnpike,  etc.,  Co.  y.  McChesney,  21  Wend. 
296;  Carson  y.  Arctic  Min.  Co.,  5  Mich.  282;  Dexter,  etc.,  Plankroad  Co.  y. 
Millard,  3  Mich.  91;  Instone  y.  Frankfort  Bridge  Co.,  2  Bibb.  577;  Klein  y. 
Alton  &  Sangamon  R.  R.  Co.,  13  111.  429. 

2  See  Worcester,  etc.,  Tump.  Co.  v.  Willard,  5  Mass.  80;  Franklin,  etc..  Tump. 
Co.  V.  White,  14  Id.  286;  Belfast,  etc.,  R.  R.  Co.  y.  Moore,  60  Me.  561;  White, 
«tc.,  R.  R-  Co.  y.  Eastman,  34  N.  H.  124;  Conn.,  etc.,  R.  R.  Co.  y.  Bailey,  24 
Yt.  465;  Eatama,  etc.,  Co.  y.  Jemigan,  125  Mass.  156;  Boston,  etc.,  R.  R.  Co.  v. 
Wellington,  113  Mass.  79;Russell  y.  Birstod,  49  Conn.  251.  Compare  Odd  Fellows, 
etc.,  Co.  y.  Glazier,  5  Harr.  (Del.)  172;  Stokes  v.  Lebanon,  etc.,  Co.,  6  Humph. 
241;  City  Hotel  y.  Dickinson,  6  Gray,  586;  Belfast,  etc.,  R.  R.  Co.  y.  Cottrell, 
66  Me.  185;  Eatoma  Land  Co.  y.  Holley,  129  Mass.  540.  It  has  frequently  been 
held  that  an  agreement  to  '*  take  and  fill  '^  a  number  of  shares  was  equiyalent  to 
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§  296.  When  the  eontract  is  complete. — The  conb*act  of 
membership  may  be  made  as  well  before  as  after  the 
beginning  of  the  corporation's  existence,  but  does  not  be- 
come of  binding  force  and  effect  as  such  until  the  cor- 
poration comes  into  existence  and  is  made  a  party  to  it 
by  accepting  it.  Those  who  sign  and  acknowledge  the 
articles  of  associations  having  no  capital  stocky  and  pro- 
ceed to  a  completion  of  the  process  of  incorporation  by 
filing  the  same,  become  members  eo  instantly  and  no 
further  assent  by  the  corporation  to  the  contract  is  nec- 
essary. The  same  may  be  said  of  subscribers  to  the 
capital  stock  of  railroads,  wagon  roads  and  other  corpo- 
rations required  to  provide  a  proportion  of  their  capital 
stock  before  the  issuance  of  a  certificate.  To  allow  them 
to  withdraw  after  the  issuance  of  the  certificate  and  be- 
fore the  formal  acceptance  by  the  agents  of  the  corpo- 
ration would  be  to  allow  them  to  perpetrate  a  fraud  upon 
creditors  as  well  as  upon  the  state. 

§  297.  Aeeeptanee  by  the  eorporation* — In  other  cases 
there  must  be  acceptance,  on  the  part  of  the  corporatioir 
or  its  agents  before  such  agreements  become  binding. 
Such  acceptance  may  be  made  by  the  board  of  directors 
after  organization  under  general  law.  No  particular 
formality  is  required  to  be  observed  in  accepting  sub- 
scriptions taken  before  complete  organization.  Any  act 
which  clearly  signifies  that  a  subscription  is  or  has  been 
recognized  as  valid  is  suflScient.^    The  offer  is  revocable 


an  express  promise  to  pay  for  them.  Backfield,  etc.,  R.  R.  Co.  v.  Irish,  30  Me. 
44;  Penobscot,  etc.,  R.  R.  Co.  v.  Bartlett,  12  Gray,  244;  Seymour  v.  Stiui^s, 
26  N.  Y.  134;  Ft.  Edwai-d,  etc,  Co.  v.  Payne,  17  Barb.  567;  Pittsburg,  etc,  C. 
R.  Co.  Y.  Gazzan,  32  Pa.  St.  340. 

1  Strasburg  R.  R.  Co.  v.  Echtemact,  21  Pa.  St.  220;  Miller  v.  Wildcat,  etc^ 
Co.,  52  Ind.  51;  Thrasher  y.  Pike  Co.,  25  111.  303;  Mt.  Steriing,  etc,  Co.  v. 
Little,  14  Bush.  429;  Cal.,  etc.,  Co.  y.  Schafer,  57  Cal.  396;  Poughkeepsie  Co. 
V.  Griffin,  24  N.  Y.  150;  Troy,  etc.,  R.  R.  Co.  v.  Tibbite,  18  Barb.  297;  Char- 
lotte R.  R.  Co.  Y.  Blakeley,  3  Strobh.  L.  245;  Pittsburgh,  etc.,  Co.  y.  Gazzan,  32 
Pa.  St.  340;  Wallingford,  etc.,  Co.  y.  Fox,  12  Vt.  304;  Strouse  y.  Flagg,  72II1. 
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at  any  time  before  acceptance.  Death  of  one  who  has 
made  a  written  offer  to  subscribe  before  its  acceptance 
works  a  revocation.^ 

§  298.  Most  have  legal  Talidlty  at  time  of  aceeptanee. — 

Though  an  agreement  to  subscribe  for  stock  in  a  .cor- 
poration to  be  formed  be  legal  at  the  time  it  is  made,  if 
before  the  corporation  comes  into  existence  the  contract 
which  would  arise  from  an  acceptance  of  the  offer  con- 
tained in  the  agreement  is  made  illegal  by  statute,  the^ 
corporation  cannot  accept  such  offer  so  as  to  constitute 
a  binding  subscription.  Nor  does  the  designation  of  a 
trustee  to  whom  payment  is  to  be  made,  pending  the 
organization  of  the  corporation  cure  the  invalidity  of 
the  transaction.^  Nor  can  an  action  be  maintained  on 
such  agreement  which,  though  in  its  terms  is  legal,  yet 
clumot  be  carried  out  without  a  violation  of  law.® 

§  299.  Agreements  to  subscribe. — An  agreement  be- 
tween parties  having  in  view  the  future  formation  of  a 
corporation  to  subscribe  for  its  shores  of  stock  is  a 
species  of  contract  somewhat  resembling,  and  yet  dis- 
tinct from,  a  contract  of  membership. 

The  corporation  has  no  recourse  upon  the  parties 
entering  into  such  an  agreement,  and  the  latter  do  not 
become  members  unless  they  carry  out  their  mutual 


897;  GnS  ▼.  Winchester  College/ 6  Bush,  443;  Perkins  v.  Union,  etc.,  Co.,  12 
Allen,  273;  Dayton,  etc.,  Co.  v.  Roy,  13  O.  St.  84.  The  bringing  of  a  suit  by 
the  corporation  to  collect  a  subscription ;  Buffalo,  etc.,  R.  R.  Co.  v.  Clark,  22 
Hun,  859,  and  the  receipt  of  installments  for  the  stock;  BelFs  App.,  115  Pa. 
88;*  8  Atl.  Rep.  177,  have  been  held  sufficient.  But  the  corporation  can  defeat 
a  subscriber's  action  for  stock  by  proving  that  it  never  accepted  his  subscription. 
SUnett  V.  Rock  Island  ^k  Y.  R.  R.  Co. ,  65  Me.  874. 

^  Wallace  v.  Townsend,  43  O.  St.  547;  3  N.  £.  601. 

3  Knox  V.  Childersburg  Land  Co.,  86  Ala.  180;  5  So.  578. 

>  Mercer  Co.  v.  P.  <flr  E.  R.  R.  Co.,  27  Pa.  St.  389;  Thrasher  v.  Pike  Co.  R.  R. 
Co.,  25  111.  398. 
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^reement  by  having  the  certificates  of  stock  or  other 
indicia  of  membership  issued  to  them.^ 

§  800.  Matual  agreements  before  ineerporation. — ^Agree- 
ments among  themselves  by  parties  who  expect  to  snb- 
scribe  for  stock  in  a  company  when  organized  cannot  be 
specifically  enforced.'  But  it  seems  that  an  agreement 
by  one  person  with  others  who  contemplate  becoming 
the  incorporators  of  a  company  to  take  stock  in  such 
•corporation,  and  pay  for  it,  is  a  valid  contract  of  sub- 
scription, and  is  enforceable  by  the  corporation  after  it 
•comes  into  being.'    The  promisors  in  such  case  might 


1  Mt.  sterling  Coal  Boad  Co.  v.  Little,  14  Bosh  (Ey.),  425;  Lake  Ontario 
Shore  R.  R.  Co.  v.  Curtlgs,  80  N.  Y.  219;  Thrasher  v.  Pike  County  R,  R.  Co., 
-25  III.  303;  Strasburg  R.  R.  Co.  v.  Echtemact,  21  Pa.  St.  220.  But  see  Twin 
Creek,  etc.,  Road  Co.  v.  Lancaster,  79  Ky.  552;  Quick  v.  Lemon,  106  Dl.  578. 

Where  complainants  all^;ed  that  they  and  certain  other  persons  agreed  to 
organize  a  corporation;  that  afterwards  they  organized  a  mining  eompany. 
adopted  by-laws  and  elected  officers;  that  at  a  regular  meeting  of  said  corpora- 
tion it  was  agreed  that  the  capital  stock  should  be  divided  among  the  different 
members  thereof,  complainants  to  receive  a  certain  number  of  shares;  that,  sub- 
sequently, complainants  were  Induced  to  resign  from  the  board  of  directors  in 
order  to  let  In  other  Investors,  they  being  promised  that  their  Interests  shoald 
remain  the  same;  that  thereafter  they  were  excluded  from  the  meetings  and 
denied  all  knowledge  of  the  affairs  of  the  corporation;  and  that  a  new  difltriba* 
tion  of  stock  was  made,  the  original  distribution  being  disregarded  and  the 
shares  of  stock  which  had  been  allotted  to  complainants  were  allotted  to  others. 
It  was  held  that  all  these  allegaUons  did  not  show  any  contract  of  subscription 
binding  upon  the  corporation  as  such,  and  it  could  not  be  made  a  party  defendant 
to  an  action  to  compel  the  issue  of  the  shares  of  stock  originally  allotted  to  them 
•or  for  damages  In  case  such  shares  could  not  be  Issued.  Summeriln  v.  Fronte- 
riza  S.  M.  &  M.  Co.  U.  S.  Cir.  Ct.  W.  D.  Tex.  1890;  7  By.  A  Corp.  L.  J.  451. 
See  also  Joslin  v.  Stokes,  38  N.  J.  Eq.  31;  Parsons  v.  Howard,  2  Woods,  1. 

^  Lake  Ontario  Shore  R.  R.  Co.  v.  Curtlss,  80  N.  T.  219;  Strasburg  R.  Ca  v. 
Echtemacht,  21  Pa.  St.  220;  Mt.  Steriing  Coal  Road  Co.  v.  LltUe,  14  Bush, 429; 
Cal.  Sugar  Mfg.  Co.  v.  Schafer,  67  Cal.  896;  Poughkeepsle  &  S.  P.  PI.  C.  Co.  ▼. 
Griffin,  24  N.  Y.  150;  Chariotte  A  S.  C.  R.  Co.  v.  Blakely,  3  Strobh.  L.  245;  Pitts- 
burg, etc.,  S.  R.  Co.  V.  Gazzan,  32  Pa.  St.  340;  WalUngford  Mfg.  Co.  v.  Fox,  12 
Vt.  304;  Chase  v.  Sycamore  &  R.  R.  Co.,  38  III.  215;  Sewall  v.  Eastern  R.  Ca, 
9  Bush.  5;  Stowe  v.  Flagg,  72  Dl.  397;  Gaff  v.  Winchester  College,  0  Bush.  443; 
Perkins  v.  Union  B.  H.  <&  E.  Mach.  Co.,  12  Allen,  273;  Carlisle  v.  Saginaw 
Valley  &  St.  L.  R.  Co.,  27  Mich.  315;  Dayton  W.  V.  A  Tump.  Co.  v.  Coy,  18 
O.  St.  34. 

»  See  Penobscot  R.  R.  Co.  v.  Dummer,  40  Me.  172;  Cro*  v.  Plnckneyville  Mill 
Co.,  17  ni.  54;  Grlswold  v.  Peoria  University,  26  DL  41;  Stone  v.  Great  Western 
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sue  in  their  own  names  as  designated  agents  or  trustees 
of  an  express  trust.^ 

But  this  case  differs  from  that  of  mutual  agreements 
between  parties  to  make  donations  to  a  corporation  to 
be  thereafter  formed.  The  latter  case  falls  within  the 
definition  of  a  '*  contract  made  between  two  or  more 
parties  for  the  benefit  of  a  third."  Accordingly  it  is 
held  that  the  corporation  when  formed  can  sue  for  and 
recover  the  promised  donations.^ 


Oil  Ca,  41  ni.  85;  Heaston  y.  Gin.  &  Ft.  W.  B.  Co.,  16  IncL  275;  Buffalo  &  J. 
R.  Co.  V.  Oifford,  87  X.  T.  294;  Peninsular  R.  Co.  ▼.  Duncan,  28  Mich.  190; 
Kirksey  y.  Flotida  A  6.  PI.  Road  Co.,  7  Fla.  23;  Selma  &  T.  R.  Co.  y.  Tipton, 
5  Ala.  787;  Hartford  ft  N.  H.  R.  Co.  y.  Kennedy,  12  Conn.  490;  Thigpen  y. 
Hiss.  Cent.  R.  Co.,  82  Misa.  347;  Glil  y.  Ky.  AC.  6.  ft  S.  Min.  Co.,  7  Bqsh. 
635;  Cuculia  y.  Union  Ins.  Co.  2  Rob.  La.  573;  Nulton  y.  Clayton,  54  la.  425; 
Robinson  y.  Bdinboro  Academy,  8  Grant's  Cas.  107;  Chater  y.  S.  F.  Sugar  Ref. 
Co.,  19  Ral.  2t9;  Elein  y.  Alton  ft  S.  R.  Co.,  13  HI.  514;  Sawyer  y.  Upton,  91 U.  S. 
56;  Weiss  y.  Maonch  Chunk  Iron  Ca,  58  P.  St  295.  A  contract  of  subscription 
to  the  capital  stock  of  a  corporation  to  be  formed,  reading:  *'  We,  the  sub- 
scribers hereto  .  .  .  agree  to  pay  the  aboye  amount"  of  the  capital  stock, 
and  '*for  a  faithful  and  full  performance  of  our  respectiye  parts  of  the  aboye 
contract  we  bind  ourselyes,*'  followed  by  the  name  of  each  subscriber,  with  the 
amount  of  his  subscription,  is  seyeral,  and  a  subscriber  may  be  sued  seyerally 
by  the  other  party  to  the  contract,  who  agreed  to  erect  the  building— a  creamery 
—for  the  proposed  corporation.    Gibbons  y.  Grlnsel  (Wis,),  48  N.  W.  255. 

In  another  case  defendant  and  others  had  agreed  to  organize  a  hotel  company 
with  a  capital  of  $100,000,  and  that  a  meeting  of  stockholders  should  be  called 
to  organize  the  corporation  and  elect  directors  wheneyer  $70,000  should  be  sub- 
scribed. One  of  a  firm  of  general  agents  of  a  railroad  company  subscribed  in 
the  company's  name,  without  authority,  "  for  the  amount  of  freight  on  furni- 
ture and  material  ^'  shipped  from  certain  ports,  $10,000.  He  also  subscribed  in 
his  own  name  a  certain  block  "  for  a  site  for  a  hotel,  if  accepted  and  used  for 
that  purpose,  $7,500,  and  in  that  case,  cash  $5,000."  When  $77,200  was  sub- 
scribed, a  rneetlng  was  had,  and  the  agent  yoted  those  shares.  It  was  held  that 
since  the  agent's  personal  subscription  was  conditional,  and  the  other  unau- 
tliorized,  the  shares  were  illegally  yoted,  and  an  independent  subscriber,  who 
did  not  take  part  in  the  organization,  was  not  liable  for  his  subscription,  though 
the  railroad  and  steamship  company  afterwards  ratified  the  agents  subscrip- 
tions.   California  Southern  Hotel  Co.  y.  Russell  (Cal.),  26  P.  105. 

1  Infra,  §  303. 

>  Bdinboro  Academy,  3  Grant's  Cas.  107;  Ashuelot  Boat,  etc,  Co.  y.  Holt,  56 
N.  H.  548;  Griswold  y.  Peoria  University,  26  111.  41;  Reformed  Prof.  Dutcli 
Church  y.  Brown,  17  How.  Pt.  287;  Hutchins  y.  Smith,  46  Barb.  235;  Eastern 
Plank  Road  Co.  y.  Vaughan,  14  N".  Y.  546;  lyes  y.  Sterling,  6  Mete.  (Mass.), 
310;  Thompson  y.  Page,  1  Mete.  (Mass.)  565. 
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§  801.  Measure  of  liability  wahtiiiK. — But  in  case  of  an 
agreement  to  subscribe  for  shares  in  a  future  corpora- 
tion there  is  no  means  of  determining  what  benefits,  if 
any,  accrue  to  the  corporation  from  such  agreement; 
and  that  question  cannot  be  determined  without  a  com- 
plete performance  of  the  undertaking. 

It  is  a  mere  common-law  agreement,  the  validity 
and  enforceability  of  which  depends  upon  principles 
applicable  alike  to  all  executory  contracts.  It  has  been 
seriously  doubted  whether  a  corporation  afterwards 
formed  in  pursuance  of  such  agreements  could  sue  for 
damages  arising  from  their  breach.^ 

§  302.  DifficDlt  of  enforcement  where  no  agent  is  desig* 
nated. — In  agreements  entered  into,  prior  to  the  organ- 
ization of  the  corporation,  unless  an  agent  is  by  the 
same  instrument  constituted  to  receive  the  amounts 
subscribed,  it  is  always  difficult  to  ascertain  the  prom- 
isee, in  whose  name  alone  suit  can  be  brought.* 

§  808.  But  a  designated  agent  may  sue. — Where  in  the 
contract  to  take  stock  in  a  corporation  to  be  formed  an 
agent  is  designated  as  payee,  he  may  sue  in  his  own 
name  on  the  agreement.  He  is  thereby  constituted  the 
trustee  of  an  express  trust  within  the  meaning  of  the 
statute.® 


1  Troy  &  Boston  R.  R.  Co.  7.  Tlbbits,  18  Barb.  297;  Erie,  etc,  B.  R.  Co.  r. 
Owen,  32  Barb.  016;  Dorris  v.  Sweeney,  64  Barb.  639;  Athol  Mosic  Hall  Co.  t. 
Carey,  116  Mass.  473;  Ashuelot  Boot,  etc,  Co.  y.  Holt,  56  N.  H.  548;  Penobscot 
R.  R,  Co.  V.  Dummer,  40  Mc  172;  Cross  v.  Plnckney^Ile  Mill  Co.,  17  IH.  ^J 
Haskell  v.  Sells,  14  Mo.  App.  91.  Contra,  Buffalo  &  J.  R.  R.  Co.  t.  Gilford,  87 
X.  Y.  294,  299. 

^  This  iiifficnlty  was  pointed  out  in  the  case  of  Athol  Music  Hall  Co.  t.  Csreyr 
116  Mass.  473.  In  that  case  a  number  of  persons  had  entered  into  a  contract 
whereby  they  mutually  agreed  to  form  a  corporation  and  contribute  a  certain 
amount  of  capital  each.  Although  the  contract  was  incomplete  and  not  binding 
per  se,  yet  the  passaj^e  of  an  act  of  the  legislature  subsequently,  by  which  the 
company  was  incorporated,  was  held  to  make  the  subscribers  shareholders,  ^m 
as  such  liable  to  pay  in  the  capital  which  they  had  agreed  to  contribute. 

»  West  V.  Crawford,  80  Cal.  20;  Troy,  etc.  R.  R.  Co.  ▼.  Tibbits,  18  Barl>.»W; 
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§  304.  Sob^riptlons  taken  by  promoters.^ — A  promoter 
of  a  proposed  corporation  who  solicits  and  procures 
stock  subscriptions  is  an  agent  for  the  purpose  of  re- 
ceiving the  subscriptions  ;  and  a  delivery  to  him  to  hold 
until  the  corporation  is  formed  is,  without  any  further 
act,  a  complete  delivery,  so  that  it  becomes  eo  instanti 
a  binding  contract  as  between  the  subscribers.^  An 
agreement  that  a  corporation  shall  be  formed  and  that 
the  whole  stock  shall  be  issued  to  one  of  the  promoters 
is  not  illegal  as  against  public  policy.^  In  such  cases 
there  is  no  contract  with  any  corporation  ;  merely  an 
oflfer  which  may  be  revoked  at  any  time.*  If  a  party 
sign  his  name  to  the  articles  opposite  a  certain  number 
of  shares,,  and  the  articles  be  thus  filed,  it  seems  the 
corporation  cannot  hold  him  for  a  greater  number  upon 
a  written  contract  made  before  such  filing.  Piling  the 
articles  containing  the  subscription  for  the  lesser  amount 
has  thelegal  effect  of  a  rejection  of  the  offer  for  addi- 
tional shares.* 

The  introductory  clause  of  articles  of  association  read 
thus  : — **  We,  the  undersigned,  agree  to  take  the  stock 
in  the  amount  set  opposite  our  names  in  a  company  to 


Bri«,  etc,  B.  B.  CkK  ▼.  Owen,  82  Barb.  616.  Contra,  Dorris  ▼.  Sweeney,  64 
Barb.  689. 

>  Minn.  T.  H.  Co.  v.  Davis  Minn.,  40  Minn.  110;  26  Am.  A  Eng.  Corp.  Cas.  61. 

Where  the  mibscription  sued  on  is  made  before  the  organization  of  the  corpo- 
ration, it  is  necessaiy  to  a  recoTery  tliat  the  complaint  should  show  that  the 
steps  essential  to  the  bringing  of  the  corporation  into  existence  were  duly  taken. 
Bichmond  St.  B.  Co.  ▼.  Beed,  88  Ind.  9. 

2  King  V.  Barnes,  100  N.  T.  267.  See  Anderson's  Case,  7  Ch.  Diy.  75;  see 
Christian  College  v.  Hendley,  40  CaL  847. 

<  Thompson  v.  Page,  1  Mete.  G65;  Ives  v.  Sterling,  6  Mete.  810;  McCaaly  v. 
Balllnger,  20  Johns.  89;  East.  P.  Co.  v.  Vaughan,  20  Barb.  157;  P.  &  S.  P.  B. 
Co.  V.  Griffin,  21  Barb.  454. 

*  Monterey  A  S.  V.  B .  Ca  v.  midreth,  58  Cal.  128.  In  California  Sugar  Bf g.  Co. 
y.  Schafer,  57  Cal.  396,  defendant  had  entered  into  a  contract  with  others  agree- 
ing to  subscribe  for  a  certain  amount  of  capital  stock  in  a  corporation  to  be 
thereafter  ocganixed.  The  corporation  having  been  formed,  sued  upon  the 
agreement,  and  the  court  decided  against  its  right  of  recovery. 
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be  organized  for  manufacturing  and  selling  the  William- 
son Straw  Stacker."  Only  seven  of  the  eighty-three 
signers  acknowledged  the  execution  of  the  articles 
before  a  notary,  and  the  instrument  was  duly  recorded. 
It  appeared  $8,000  of  stock  was  subscribed,  and  that 
the  company  was  duly  organized  and  a  board  of  direct- 
ors elected.  It  was  held  that  only  those  who  acknowl- 
edged the  articles  as  required  by  statute  became 
liable  as  members.^ 

§  305.  The  eorpontion  has  no  fommon-Uiw  remedy.— 

Where,  after  mutual  agreements  to  form  a  corporation 
and  contribute  capital  have  been  entered  into  by 
parties,  a  corporation  is  formed  by  others  than  them- 
selves, it  cannot  sue  directly  on  the  amounts  promised 
as  a  debt  in  the  absence  of  a  statutory  provision  giving 
a  right  of  action  to  one  for  whose  benefit  a  contract  is 
made  by  two  or  more  others.  For  these  reason)^  courts 
of  equity,  it  is  sometimes  said,  will  decree  specific  per- 
formance in  such  cases.  But  it  is  difficxQt  to  discover 
in  such  an  arrangement  any  contract  to  which  the  cor- 
poration is  a  party  of  which  specific  performance  can 
be  decreed.  If  not  a  party  for  the  purpose  of  suing 
at  law,  what  standing  has  it  as  such  in  a  court  of  equity 
for  another  purpose,  which,  when  carried  out,  has  ex- 
actly the  same  result,  namely,  the  compulsory  pay- 
ment of  the  sums  of  money  specified  in  the  agree- 
ment ? » 

§  306.  Agreements  to  contribute  capital  and  form  a  eorpor- 
ation.— Where  the  agreement  among  the  signers  of  an 
instrument  is  to  pay  fixed  sums  for  a  designated  object 
of  common  interest,  as  to  build  a  meeting  house  without 


1  Coppage  y.  Hutton,  124  Ind.  250;  7  L.  R.  An.  591. 

2  See  People's  Ferry  Co.  v.  Belch.  8  Gray,  310;    Gtoflf  v.  Winchester  College,  d 
Bush.  445;  Bdinboro  Academy  v.  Robinson,  37  Pa,  St.  210. 
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the  formation  of  a  corporation,  there  is  no  difficulty  in 
determining  the  exact  terms  of  the  undertaking  to  which 
they  have  bound  themselves,  and  each  promise  is  a  con- 
sideration for  the  others.  But  when  the  undertaking 
involves  the  formation  of  a  corporation  wtich  is  a  distinct 
and  independent  contract,  unless  it  is  described  with 
great  minuteness  and  detail,  there  is  no  means  of  deter- 
mining from  the  contract  the  kind  or  character  of  corpor- 
ation they  have  agreed  to  form,  or  its  rights  and  powers, 
or  the  extent  of  their  respective  interests  in  it.  So, 
agreements  of  the  last-mentioned  class  may  be  said  to 
be  unenforceable  and  practically  void. 

But  after  the  parties  have  progressed  so  fsr  with  the 
execution  of  their  agreement  as  to  organize  a  corporation 
under  it,  the  corporation  immediately  becomes  a  party 
to  it  by  relation,  and  may  sue  for  the  sums  promised. 
But  if  the  manner  of  entering  into  it  and  the  form  of 
contract  is  prescribed  by  statute,  the  specified  require- 
ments must,  as  we  have  seen,  be  substantially  complied 
with.* 

§  807«  Contracts  to  pnrehiise  shares.— The  ordinary  con- 
tract between  two  parties  for  the  sale  and  purchase  of 
shares  of  stock  in  a  corporation  differs  from  a  contract 
of  membership;  nor  is  it  similar  to  either  of  the  contracts 
hereinbefore  mentioned.  It  is  not  a  common-law  con- 
tract and  the  right  to  make  it,  as  well  as  the  rules  and 
regulations  governing  it,  is  either  found  in  the  statute 
or  the  corporation's  by-laws  or  partly  in  both.^ 

§  308.  Agreements  made  with  the  corporation.— Some- 
what resembling  an  agreement  among  parties  before 
incorporation  to  subscribe  for  shares  of  stock,  but  to  be 
distinguished  from  it,  is  an  agreement  made  with  a  cor- 


1  Supra,  §  283.  j 

*  Infra,  Ch.  XIX.  | 
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poration  itself  to  become  a  member  or  to  subscribe  for 
its  shares  at  a  future  date. 

Courts  acting  on  equitable  grounds  have  in  some  in- 
stances held  such  contracting  binding  to  the  extent  of 
justifying  a  decree  of  specific  performance.  It  vests  an 
inchoate  right  of  membership  in  the  party  agreeing  to 
purchase,  which  becomes  complete  on  due  performance 
of  the  contract  and  compliance  with  the  statute  and  by- 
laws by  having  the  proper  entries  made  in  the  books  of 
the  corporation. 

But  such  contracts  do  not  of  themselves  constitute  the 
parties  shareholders,  and  in  a  suit  at  law,  the  corporation 
cannot  recover  the  amount  of  the  shares  as  a  debt 
There  can  only  be  a  recovery  of  damages  for  breach  ot 
contract.  This  might  furnish  an  adequate  remedy  when 
the  shares  have  an  ascertainable  market  value  ;  but  in 
case  of  a  new  corporation  whose  stock  has  not,  or  has 
only  to  a  limited  extent,  been  issued,  so  as  to  acquire  a 
market  value,  the  measure  of  damages  would  be  purely 
speculative. 

§  309.  Contmet  of  meMkenUp  detaed.— The  contract 
of  membership  in  a  corporation  is  one  which  of  its  own 
inherent  quality  and  force  entitles  the  holder  to  exercise 
the  privileges  of  membership.  It  is  an  agreement 
entered  into  between  a  party  competent  to  contract  and 
a  corporation  whereby  the  former  assumes  in  presenti 
a  share  of  the  latter's  burdens  and  stipulates  for  a  share 
of  its  benefits  proportionate  to  his  interest.^    The  con- 


1  One  who  holds  a  note  of  a  corporation  containhig  the  priyileges,  on  certiin 
dates  and  another  time,  of  allcfwing  said  holder  to  exchange  the  same  for  «d« 
share  of  stock  In  the  company,  is  not  a  stockholder,  and  has  no  Tested  iJiteni^ 
in  any  particular  stock;  and  when  the  corporation,  subsequently,  issues  more 
stock  before  his  time  of  election,  and  gires  to  the  old  stockholders  the  rigbt  ^ 
taking  three  shares  of  new  issue  for  one  of  the  old,  this  privilege  does  not  Inore 
to  the  holder  of  said  note.  Pratt  ▼.  American  Bell  Telephcme  Co.,  141  Mssa  285; 
5K.  E.a07. 


I  J&)  :Kr3«raipnf  53^  tt:  -ix?*!::.*:.  ^r^vs.  3;>T 


pr.^iiffioiL  Kqnfrng  toLia  ecrroc^d-rnsj  $2xuII  k^^j^  :<cb- 
;^  nffntifr  €s&:gij  hiinfiei:  iroci  $«i;"*g  op  30c-<ozr:^\iauKV 
i^SL  tilie  groumi  of  porti  {wrfjrmaLZiee  to  tbe  extiecti  of 


€xeeptioii,  Iboverer,  d>es  ziot  aid  writing  which*  ihou^ 
parpartm^  to  be  sabscripdonss  are  fiitellT  de£^UTe  as 
coDtraete  or  which  are  rendered  inTaKd  fb^r  laek  of 
Gomi^etioo  or  on  acooant  of  material  altefaliosu* 

A  partT  will  nol  be  allowed  to  reduce  bv  parol  on 
the  groimd  of  mistake,  the  amoont  of  stock  which  a 
anfaserqiUon  paper  shows  him  to  have  contracted  £>r« 
unleas  he  can  show  that  the  mistake  occorred 


See gmmUj  Smnerr  t,  Uptan,  91  U.  &  56;  WbeehrT.  Milkr*  »N.  T.»3; 
Blc^  B.  B.  Col  T.  WeOuKStoD,  US  Mmb.  19;  Sx  paite  BeMley*  ^  M«e. 
4l  G.  ITS;  Claik  t.  Furii^^toB,  11  W1&.  306;  J«weU  t.  Rock  RiT««  «4c*«  Cix«  101 
m.  48. 57;  Hsfnes  t.  Btovn,  36  N.  H.  ^45;  Clialllii  t.  Cuiiimiiif»«  3T  H«k  T6; 
GriswOd  T.  Sdisnan,  IS  Xol  UO;  Mo^sn^  ▼•  Morrlaon,  54  Md.  161;  PlMMiiU 
Waiefaoudns  Co.  t.  Badger,  67  N.  T.  891;  PhiL,  etc,,  R  K.  Co.  v.  Cow«IU  :i8 
Pk.  SC  3S9;  Chdteiiluuii,  etc,  R.  B.  Co.  t.  I>uiiel,  2  Q.  B.  i^l;  Wwl  Coraw«U 
T.  WaBatX^  15  Q.  &  321.  A  director  wliere  required  by  tlie  chavier  to  beaetock* 
bolder  is  estopped  from  denying  tbst  be  is  sneb  at  lesst  to  tbe  extent  of  qiudify« 
ing  bim  for  tbe  positioii  by  sssuming  and  peifbnningtbe  duties  of  tbe  posiUou« 
Harwood's  Case  L.  B.  13  Eq.  30;  Stepbenson^s  Case,  45  L.  J.  (Cb.),  48:^;  In  re 
Britjsb  A  Am.  TeL  Co.,  L.  K  14  Bq.  316;  In  re  Empire  Assurance  CtK,  U  R.  6 
Ch.469. 

*  As  wbere  tlie  party  signed  incomplete  articles  of  association.  Dutcbess,  etc«, 
R.  B.  Co.  y.  Mabbett,  58  N.  Y.  307;  wbere  tbe  articles  were  materially  altered 
witboot  consent  of  all  tbe  subscribers  after  being  signed  and  before  complete 
otgsnizaUon  of  tbe  company.  Burrougbs  v.  Smitb,  10  K.  Y.  55a  Wbere  tbe 
QAmes  of  the  directors  were  left  blank  in  the  subscription  paper.  Consolts,  Ins, 
Co.  v.  Newhall,  3  Foster  &  F.  130;  where  the  number  of  shares  was  also  left 
blank.    See  also  Eakright  v.  Logansport,  etc.,  Co.,  13  Ind.  404. 
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negligence  on  his  part ;  nor  in  any  case  where  interests 
of  others  would  be  prejudiced  by  allowing  him  to  do 
so.^  But  where  he  signed  upon  a  misunderstanding  of 
the  entire  scope  and  meaning  of  the  contract,  it  will  be 
set  aside  upon  well-known  principles.* 

§  811.  Where  law  requires  stoek  books  to  he  kept— Bat 
by  statutory  regulations  stock  companies  are  in  many 
states  required  to  keep  stock  certificate  books,  showing 
the  names  of  shareholders  and  the  amount  of  stock  held 
by  each.  Where  that  is  the  case,  it  is  evident  that  at 
least  an  entry  must  be  made  by  the  party  to  be  charged, 
in  this  case  the.  corporation,  and  that  no  contract  of 
membership  is  com{)lete  whatever  the  form  of  the  sub- 
scription until  a  certificate  of  shares  be  issued,  though 
it  may  be  binding  as  between  the  parties.  While  the 
certificate  is  not  the  contract  of  membership,  it  is  the 
best  evidence  of  the  extent  of  the  holder's  interest  and 
membership  ;  and  the  usual  and  regular  manner  of  con- 
summating the  contract  is  by  the  issuance  of  a  certifi- 
cate. And  it  has  been  frequently  held  that  if  the 
charter  or  general  law  authorizes  books  of  subscription 


1  Diman  v.  Prov.,  etc.,  R.  R.  Co.,  5  R.  I.  ISO.  One  subscribed  to  bank 
stock  on  condition  that  at  the  end  of  a  certain  period,  if  he  wished,  he 
could  return  the  stock,  and  receive  back  the  note  he  had  given  in  payment,  and 
which  contained  the  same  stipulation.  It  was  held  that  the  stockholden,  not 
having  been  misled,  were  bound  by  the  contract.  Jones  v.  Johnson,  86  Ey. 
530;  6  S.  W.  682. 

But  where  it  is  alleged  by  a  stockholder  that  the  stock  held  by  him  has  been 
canceUed,  but  no  resolution  or  minute  was  adopted  by  the  directors,  and  no 
record  thereof  made,  and  where  it  is  further  shown  that  the  stockholder  has 
continued  to  act  as  an  officer  after  such  alleged  canceUation,  is  to  be  determined 
by  the  court,  whose  finding  is  conclusive.  Topeka  Mfg.  Co.  v.  Hale,  89  Kans. 
23;  17  P.  091. 

^  Jackson  v.  Haynor,  12  Johns.  469;  Throughgood*s  Case,  2  Sep.  9;  Foster 
V.  Mackinnon,  L.  R  4  C.  P.  704;  Rackford,  etc.,  R.  R.  Ck).  v.  Schumick,  66111. 228.  • 
The  admissions  of  a  defendant  are  sufficient  prima  facie  evidence  that  be  became 
a  shareholder.  Dows  v.  Napier,  91  111.  44.  The  authenticity  of  subscriptions 
may  be  established  by  proof  that  calls  made  upon  the  subscribers  have  been  paid. 
Union  Hotel  Co.  v.  Hersee,  79  N.  Y.  454,  4e0. 
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for  capital  stock  to  be  opened,  parol  contracts  of  sub^ 
scription  are  invalid.^ 

§  312«  Issnanee  of  eertiflcate  not  essentUL — The  failore 
to  issue  a  certificate  is  not  a  valid  defence  to  an  action 
on  the  subscription.^  This  has  often  been  held  where 
the  interests  of  creditors  were  involved.  One  who 
has  become  the  owner  of  shares  in  a  corporation  is 
liable  to  creditors  for  the  amount  of  unpaid  capital  due 
to  the  corporation  without  having  had  the  certificates 
issued  to  him  by  the  corporation.'  The  certificate  only 
constitutes  proof  of  property  which  may  exist  without 
it.  When  the  corporation  has  agreed  that  a  person 
shall  be  entitled  to  a  certain  number  of  shares  in  its 
capital,  to  be  paid  for  in  a  manner  agreed  upon,  and  the 
person  has  agreed  to  take  and  pay  for  them  accordingly, 
he  becomes  their  owner  by  a  valid  contract  made  upon 
a  valuable  consideration.^  But  in  order  to  maintain  an 
action  on  the  subscription,  the  corporation  must  be  in 
a  position  to  issue  the  certificate.*  And  the  subscriber 
has  Ms  action  on  a  valid  contract  of  subscription  to 
compel  the  corporation  to  issue  the  certificate  to 
him/ 


1  Vroeland  v.  N.  J.  Stone  Co.,  29  K.  J.  Eq.  188;  FUining  ▼.  Ins.  Co.,  87  Ohio 
St.  3S0;  Pittsburg,  etc,  R.  B.  Co.  ▼.  Clarke,  29  Pa.  St.  126;  Same  ▼.  Oazzan, 
32  Id.  S40. 

a  Burr  v.  Wilcox,  22  K  Y.  65l;  Chandler  v.  Northern  Cross  R.  R.  Co.,  18  III. 
190;  Astoria  &  S.  C.  R.  Co.  ▼.  Hill  (Or.),  25  P.  379;  MiUer  v.  Wildcat  G.  R,  Co., 
52  Ind.  51;  New  Albany  &  S.  R.  R.  Co.  ▼.  McCormick,  10  Ind.  499;  Slepher  v. 
Earluut,  83  Ind.  173;  Padacah,  etc.,  B'k  ▼.  Parks,  8  S.  W.  Rep.  39;  2  Pickle 
(Teim.),554,  842;  Heaston  y.  Cin.  &  F.  W.  R.  Co.,  10  Ind.  275;  Kennebec,  etc., 
R.  Co.  ▼.  Jarvis,  84  Me.  300;  Chaffin  y.  Cmnmings,  37  Me.  70. 

•  Infra,  §  601. 

4  Bfitchell  y.  Beekman,  04  Cal.  118.  See  also  ChafBn  y.  Cnnunings,  37  Me. 
83;  Spear  y.  Crawford,  14  Wend.  20;  The  Chester  Glass  Co.  y.  Dewey,  10  Mass. 
94;  In  re  Soath  Mountain  Consolidated  Min.  Co.,  7  Sawy.  30. 

ft  McCord  y.  Ohio  A  Miss.  R.  R.  Co.,  13  Ind.  220;  Burrows  y.  Smith,  10  K. 
Y.  550;  James  y.  Cin.  H.  &  D.  R.  R.  Co.,  2  Disney,  201. 

«  BaiTalo,  etc.,  R.  R  Co.  y.  Dudley,  14  N.  T.  330,  847;  Mitchell  y.  fieekmao, 
04  Cal.  117. 
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§  313.  Nor  form  of  contract  important. — There  is  no 
particular  form  required  in  a  written  contract  of  mem- 
bership. It  should,  however,  contain  the  names  of  the 
contracting  parties,  the  amount  of  interest  contracted 
for,  and  all  the  terms  and  conditions  not  found  in  the 
constating  instruments.*  If  the  charter  requires  sub- 
scriptions for  stock  to  be  made  upon  subscription  books, 
the  mere  signing  of  a  separate  agreement  to  take  stock 
will  not  support  an  action  by  the  corporation  against 
the  party  signing  the  agreement.^ 

But  where  the  party  whom  it  is  sought  to  charge  as 
a  subscriber  has  assumed  the  relation  of  a  stockholder 
upon  such  agreement,  he  cannot  set  up  the  irregularity 
and  failure  to  comply  with  the  legal  formality  of  mak- 
ing the  same  in  the  subscription  books.  Where  a  party 
had  paid  $1,000  which  was  applied  as  capital  stock  of  a 
bank,  receiving  at  the  time  a  certificate  reciting  that 
upon  the  payment  of  the  balance  he  should  be  entitled 
to  100  shares  of  stock,  of  the  par  value  of  $100  each, 
and  afterwards  denied  his  liability  as  a  subscriber  and 
sought  to  recover  back  the  $1,000,  he  was  held  liable  to 
the  bank  and  its  creditors  as  a  stockholder,  notwith- 
standing a  provision  in  the  statute  under  which  the 
corporation  was  organized,  that  "  no  certificates  repre- 
senting shares  of  stock  shall  be  issued  nor  shall  such 
stock  be  considered  as  acquired  until  the  whole  sum  of 
money  which  such  certificate  purports  to  represent 
shall  be  paid  into  the  corporation."  ^  Substantial  com- 
pliance with  statutory  requirements  *is  sufficient.^ 


1  Nulton  V.  CUyton,  54  Da.  425;  Ashtabula,  etc,  R.  a  Co.  t.  Smith,  15  Ohio 
St.  328;  Bates  v.  St.  Western  Tel.  Co.  (Ul.),  25  N.  £.  521. 
>  Charlotte  R.  R.  Co.  v.  Blakeley,  3  Strobh.  S.  Cas.  245. 

*  Ross  y.  B'k  of  Gold  mil,  20  Nev.  191;  26  Am.  A  Eng.  Cas.  54,  n. 

*  Cayaga  L.  R.  Co.  v.  Kyle,  64  N.  Y.  185;  Boston,  etc.,  R  Co.  v.  Wellington, 
113  Mass.  79;  Ashtabula,  etc.,  R.  R.  Co.  y.  Sml^h,  15  O.  St.  328;  ClsrkT.  Con- 
tinental Imp.  Co.,  57  Ind.  135;  Nulton  y.  Clayton,  54  la.  524. 
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Subscriptions  need  not  necessarily  be  made  in  the 
subscription  books  authorized  to  be  opened.  Subscrip- 
tions taken  on  a  sheet  of  paper  which  was  afterwards 
placed  in  the  record  book  of  the  company  and  the 
names  of  the  subscribers,  and  the  amount  subscribed 
by  them  entered  in  the  book  by  commissioners  appointed 
to  open  books  of  subscription  constitute  a  sufScient 
compliance  with  the  statute  in  such  case.* 

§  814.  Neither  party  can  withdraw. — After  there  has 
been  a  binding  subscription,  neither  party  can  withdraw 
from  the  obligation,  and  the  subscriber  can  compel  a 
delivery  to  him  of  the  evidence  of  his  membership — the 
certificate — ^by  the  corporation,  while  the  latter  may 
compel  payment  for  the  shares  and  treat  the  subscriber 
as  a  shareholder  subject  to  assessments  to  meet  the 
corporate  liabilities.* 

§  315.  Membership  in  benevolent  ete^  societies. — In  the 

case  of  incorporated,  benevolent  and  friendly  societies 
the  contract  of  membership  consists  in  its  charter,  con- 
stitution and  by-laws,  and  a  member  becomes  such  by 
signing  his  name. 

In  mutual,  beneficial  and  co-operative  associations, 
a  certificate  of  membership  to  subsist  so  long  as  the 
recipient  complies  with  the  by-laws,  rules  and  regula- 
tions is  the  usual  form.^ 

§  816.  C!ollateral  parol  agreement  not  binding. -s-In  stock 
corporations,  a  subscription  usually  precedes  issuance 
of  the  certificate  which   constitutes   one  a  member. 


'  Woodniif  V.  McDonald,  33  Ark.  07.  The  subscriptioD  may  be  put  in  form 
from  disconnected  memoranda  by  a  person  authorized  by  the  subscribers  to  act 
in  their  behalf  for  that  purpose.    Iowa,  etc.,  R.  R.  Co.  v.  Perkins,  28  Iowa,  281. 

*  Spear  v.  Crawford,  14  Wend.  20;  Beecher  v.  Dillsburg,  etc.,  v.  R.  R.  Co.,  76 
Pa.  St.  306;  Marsh  v.  Borroughs,  1  Woods,  463;  Busey  v.  Hooper,  35  Md.  15; 
Cass.  V.  PitUburg,  etc.,  R.  R.  Co.,  80  Pa.  St.  31. 

*  See  next  chapter. 
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The  term  subscription  implies  a  writing  and  cannot  be 
proven  by  parol  until  the  absence  of  the  subscription 
paper  has  been  accounted  for.*  Nor  can  any  parol 
agreement  or  condition  made  before  or  contemporaneous 
with  the  subscription  be  set  up  to  vary  its  terms.'  But 
parol  evidence  explanatory  of  the  situation  of  the  parties 
and  subject  matter  and  of  alterations  and  erasures  in 
the  subscription  paper  is  admissible.  The  erasure  or 
alteration  of  a  subscription  does  not  per  se  prevent  a 
suit  upon  it.     Explanatory  parol  evidence  is  admissible.' 

§  817.  General  rules  gOTeming  contracts. — ^Written  con- 
tracts of  membership  as  evidence  and  as  foundations  for 
legal  proceedings,  are  governed  by  the  same  rules  as 
other  contracts  in  writing. 

Whatever  formalities  are  required  by  the  charter 
or  general  law  under  which  a  corporation  has  been 
formed  on  the  subject  of  becoming  a  member  must  be 
complied  with.  Neither  party  is  bound  by  a  subscrip- 
tion which  substantially  varies  from  statutory  require- 
ments.* 

§  318.  Informalities  may  be  waifed. — ^AU  informalities 

^  Vreeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188,  191;  Pittsburg,  etc,  B.  B. 
Co.  V.  Clarke,  29  Pa.  St.  146,  152;  PitUburg,  etc.,  R.  R.  Co.  t.  Qaxsam,  32  Pft. 

St.  aio. 

«  Fairfield  County  Tp.  Co.  v.  Thorp,  13  Conn.  173;  Mcauw  v.  People's 
Freight  Ry.  Co.,  90  Pa.  St.  271;  Wight  v.  Shelby  R  R.  Co.,  16  B.  Monr.  4; 
PiBcataqua  Fefry  Co.  v.  Jones,  39  N.  H.  491;  Miss.,  etc,  R.  R.  Co.  y.  Cross,  20 
Ark.  443;  Conn,  etc.,  R.  R.  Co.  v.  Bailey,  4  Vt  465;  New  Albany  R.  B.  Ca  v. 
Fields,  10  Ind.  187;  Meth.  Epis.  Church  v.  Town,  49  Vt.  29;  EyansTille,  etc.,R 
R.  Co.  V.  Posey,  23  Ind.  363;  Roche  v.  Roanoke  Seminary,  56  Ind.  198;  Esk- 
right  V.  Logansport,  etc.,  R.  R.  Co.,  13  Ind.  404,  407;  Haskell  v.  SeUs,  14  Mo. 
App.  91;  North  Carolina  R.  R.  Co.,  v.  Leach,  4  Jones  (Law.),  840;  Smith  t. 
Tallahasse,  etc.,  Plankroad  Co.,  30  Ala.  650;  Ridgefield,  etc.,  R.  R.  v.  Brash,  43 
Conn.  98;  Thigpen  v.  Miss.  Cent.  R.  R.  Co.,  32  Miss.  347;  White  Hall,  etc,  R.  B. 
Co.  V.  Myers,  16  Abb.  Pr.  N.  S.  84;  Noble  v.  Callender,  20  O.  St.  199. 

«  Greer  v.  Chartiers  Ry.  Co.,  96  Pa.  St.  391;  Johnson  v.  Wabash,  etc,  Plank- 
road Co.,  16  Ind.  389;  Sodus  Bay.,  etc.,  R.  R.  Co.  y.  Hamlin,  24  Hun,  390. 

«  West  V.  Crawford,  80  Cal.  20;  Monterey,  etc.,  R.  R.  Co.  v.  Hildieth,  58  Cal* 
123. 
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in  the  contract  of  subscription  are  waived  by  acceptance 
of  the  stock  certificate  except  a  total  absence  of  authority 
on  the  parii  of  the  corporation  to  issue  it.^ 

A  convenient  test  of  the  question  whether  one  is  liable 
as  a  stockholder  is  the  position  in  which  the  contract 
in* question  has  placed  the  corporation.  If  it  is  bound 
by  its  terms  to  receive  the  party  as  a  member  for 
purposes  of  voting  or  enjoying  other  privileges  of  mem- 
bership, it  is  a  valid  subscription.^  The  objection  that 
the  whole  capital  stock  has  not  been  subscribed  may  be 
waived  like  other  conditions.  Such  waiver  may  be 
either  express  or  impUed ;  it  may  consist  either  in  acts 
or  declarations  of  the  subscriber.^    Acting  as  director, 


^  Hamilton,  etc.,  nank-road  Co.  t.  Rice,  7  Barb.  157;  A  snbecription  made  In 
a  blank  book  and  afterwards  accepted  by  the  corporation  but  not  transferred  to 
its  regalar  subscription  books  was  held  valid.  Brownlee  v.  Ohio,  etc.,  R.  R.  Co., 
18  Ind.  es. 

So  when  at  the  town  meeting  the  objects  of  the  meeting  and  the  nature  of  the 
-corporate  enterprises  having  been  made  known  numerous  persons  wrote  their 
names  and  the  amounts  for  which  they  were  willing  to  subscribe  on  slips  of 
X)aper  which  were  afterwards  transcribed  by  the  company  into  a  book  of  the 
company,  it  was  held  that  this  book  became  the  original  contract  of  subscription. 
Iowa  A  Minn.  R.  R.  Co.  v.  Perkhis,  28  Iowa,  281;  Stuart  v.  Valley  R.  R.  Co., 
S2  Gratt.  140. 

A  sioiilar  effect  was  given  to  a  book  made  up  of  loose  sheets  of  paper  on  which 
parties  had  written  their  subscriptions.    Woodruff  v.  McDonald,  88  Ark.  99. 

3  Parker  v.  Northern  Cent.  R.  R.  Co.,  83  Mich.  23;  Northern  Cent.  Mich.  R. 
R.  Co.  T.  Eslow,  40  Id.  222.  See  University  of  Des  Moines  v.  Livingston,  57  la. 
307;  Tarrett  v.  Rockland  Ins.  Co.,  65  Me.  874. 

>  Emmett  v.  Springfield,  J.  <fe  P.  R.  R.  Co.,  81  O.  St.  23;  Hager  v.  Cleveland, 
36  Md.  476.  International  Fair  Exp.  Assn.  v.  Walker,  (Mich.)  47  N.  W.  338. 
The  articles  of  association  provide  that  the  **  capital  stock  of  said  corporation 
shall  be  $50,000,  of  which  $14,500  has  been  subscribed,  «  «  «  and  the  residue 
may  be  issued  and  disposed  of  as  the  board  of  directors  may  from  time  to  time 
order  and  direct.''  The  company  had  begun  business  before  defendant  sub- 
scribed for  his  stock.  Held,  that  the  implied  condition  that  no  subscriptions 
were  to  be  paid  imtil  the  whole  capital  stock  was  subscrilied  could  not  arise,  and 
defendant  was  bound  to  pay  his  subscription  when  called  upon  for  it  by  the 
directors.    Arkadelphla  Cotton-MiUs  v.  Trimble  (Ark.),  15  S.  W.  776. 

The  expenditure  of  money  in  the  erection  of  the  building  to  be  used  by  a  pro- 
posed cori>oration  by  the  parties  to  whom  the  subscription  to  the  capital  stock 
run  is  a  sufficient  consideration  to  support  the  promise  of  the  subscribers.  Gib- 
bons V.  Grinsel  (Wis.),  48  N.  W.  255. 
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attending  meetings  and  encouraging  the  contracting  of 
corporate  debts,  paying  assessments  with  full  knowl- 
edge of  all  the  facts  ;  ^  acting  as  president  of  the 
corporation  ;  ^  participating  in  the  aflldrs  and  manage- 
ment *  have  been  held  sufficient  evidence  of  waiver. 
But  equivocal  acts  capable  of  other  import  than  that 
the  regularities  and  defects  in  the  organization  are  not 
to  be  taken  advantage  of  will  not  deprive  him  of  the 
benefits  of  these  defenses.* 

§  319.  Snbseriptions  in  escrow. — There  is  a  difference 
between  a  subscription  and  a  contract  of  subscription 
placed  in  escrow.  The  latter  is  in  no  sense  a  subscrip- 
tion until  a  second  delivery.  It  may,  moreover,  be  itself 
either  absolute  or  conditional,  and  its  second  delivery  ia 
nearly  always  contingent  upon  the  performance  of  a 
condition  without  which  it  does  not  take  effect.  The  fact 
that  the  delivery  is  made  to  an  agent  of  the  corporation 
engaged  in  taking  subscriptions^  does  not  take  away  the 


^  Morriflon  v.  Doney,  48  Md.  461.  The  depoeiton  of  a  savings  bank  agreed  to 
incorporate  it  as  a  l>ank  of  capital.  Books  were  opened  for  subscription  of  stock, 
depositors  being  given  the  preference,  and  funds  in  the  bank  were  accepted  in 
payment.  A  large  amount  of  stock  was  taken,  and  the  money  paid  in,  and  the 
persons  subscribing,  without  waiting  for  all  the  stock  to  be  taken,  oiganized  and 
began  business.  The  subscription  to  the  stock  was  unconditionaL  The  bank 
was  forced  to  suspend,  and  on  liquidation  dividends  were  paid  on  deposits,  ex- 
cluding those  whose  deposits  were  applied  on  stock.  It  was  held  that  such  stock- 
holders were  estopped  to  say  that  their  subscriptions  were  conditional  on  the 
whole  amount  of  the  stock  being  taken,  and  they  could  not  claim  any  rights  as 
depositors.    Dallemand  v.  Odd  Fellows,  etc..  Bank,  74  Cal.  606;  16  P.  497. 

2  Corwith  V.  Culver,  09  ni.  502. 

>  Sharpley  v.  Louth  A  £.  R.  Ry.  Ck>.,  L.  R.  2  Div.  668;  Butler  v.  Aspinwall, 
38  Fed.  Rep.  217. 

*  See  Pitchford  v.  Davis,  5  Mees.  A  W.  2;  Wontner  v.  Sharp,  4  G.  B.  404; 
Bean  v.  Am.  L.  &  Tr.  Co.  (N.  Y.),  26  N,  E.  11;  New  H.  Cent.  R.  R.  Co.  ▼• 
Johnson,  80  N.  H.  300;  Livesey  v.  Omaha  Hotel  Co.,  5  Neb.  50;  Oldtown  AUlBi 
R.  Co.  V.  Veazie,  30  Me.  571 ;  Memphis  Br.  R.  R.  Co.  v.  Sullivan,  57  Ga.  240; 
Atlantic  Cotton  Mills  v.  Abbott,  63  Mass.  423;  May  v.  Memphis,  Br.  R  R.  Co., 
48  6a.  100;  Temple  v.  Lemon,  112  111.  51;'l  N.  £.  268. 

«  Cass  V.  Pittsburg,  etc,  R.  R.  Co.,  80  Pa.  St.  31 ;  or  to  a  director;  Ottaw%6tc., 
R.  R.  Co.  V.  Hall,  1  Bradw.  612. 


§  320 
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true  character  of  the  delivery  and  render  it  a  delivery 
to  the  corporation.  But  it  is  otherwise  if  the  delivery 
be  to  a  conunissioner.^  The  delivery  in  escrow  has  the 
same  effect  as  a  like  delivery  of  a  deed  to  real  estate. 
Without  the  performance  of  the  condition  no  estate 
passes  in  the  one  case  and  there  is  no  subscription  in 
the  other.  A  delivery  without  performance  of  the 
condition  is  void  and  ineffectual.^ 

§  320.  Conditional  subscriptions. — Contracts  to  take 
effect  upon  condition  are  not  subscriptions  but  merely 
offers  to  become  shareholders,  which  become  subscrip- 
tions when  accepted  by  the  corporation  by  a  performance 
of  the  condition.®  Where  the  time  for  the  performance 
of  a  condition  is  limited  and  there  is  not  a  performance 
within  the  limited  time  by  the  corporation,  the  other 
party  is  released  from  his  proposition.* 

Such  conditions  in  order  to  shield  a  party  from 
liability  as  a  shareholder  must  be  such  the  performance 
of  which  is  not  contrary  to  the  terms  of  the  charter  or 
provisions  of  the  general  law  or  against  public  policy.* 
A  contemporaneous  promise  by  the  corporation  which, 
if  carried  out,  would  necessitate  an  ultra  vires  act  is 


J  Wright  V.  Shelby  R.  R.  Co.,  16  B.  Monr.  4;  and  it  has  been  held  that  com- 
missioners acting  under  statutory  authority  to  take  subscriptions  to  a  railroad 
company  could  take  no  other  than  unconditional  subscriptions.  Pittsburg,  etc, 
R.  R.  Co.  V.  Bigger,  S4  Pa.  St  455. 

^  The  condition  and  its  non-performance  may  be  shown  by  parol  as  where  the 
party  made  an  agreement  with  the  agent  at  the  time  of  signing  a  blank  that  his 
subscription  should  not  be  binding  until  he  should  have  an  opportunity  of  see- 
ing and  approving  the  heading  of  the  subscription.  Bucher  v.  Dillsburg,  etc,  R. 
R.  Co.,  76  Pa.  St  306. 

*  AshUbula,  etc.,  R.  R.  Co.  v.  Smith,  15  O.  St  328. 

*  Ticonic  Water  Power  Co.  y.  Lang,  63  Me.  480.  See  Penobscot,  etc,  R.  R. 
Co.  T.  Dunn,  39  Id.  589;  Penobscot  R.  R.  Co.  v.  White,  41  Id.  612. 

^  See  Butternuts,  etc.,  Turnp.  Co.  v.  North,  1  Hill,  518;  Fort  Edward,  etc.,  P. 
R.  Co.  V.  North,  15  N.  Y. 
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not  valid,  is  not  a  condition,  and  is  no  defense  to  aa 
action  for  the  price  of  the  shares.^ 

§  821,  Conditions inmimielpal subscriptloiis. — Subscrip- 
tions by  cities,  towns  and  counties  in  aid  of  raUroads, 
canals  and  other  enterprises  of  a  public  nature  are 
frequently  made  subject  to  a  condition.  The  due  per- 
formance of  such  conditions  are  as  binding  upon  the 
company  to  which  they  are  made,  as  when  inserted  in 
the  contract  of  a  private  individual.*  The  non-perfor- 
mance of  a  condition  precedent  which  it  is  legal  to  insert, 
is  a  good  defence  to  an  action  on  the  subscription  as  in 
other  cases  ,^  and  the  same  general  principle  applies  that 
substantial  compliance  is  sufficient.^ 

§  822.  Power  of  corporate  officers  to  insert  conditions.— 

While  the  contract  is  not  self  executing  and  does  not  take 
eflfect  until  executed  by  the  proper  officer  or  represent- 
ative of  the  municipality,*  yet  as  to  such  terms  as  have 
not  been  definitely  fixed  in  the  statute  authorizing  the 
.submission,  the  agent  has  a  certain  degree  of  discretion 


1  JohnBon  T.  Crawford,  F.  K.  A  Ft.  W.  R.  Co.,  11  Ind.  280;  Peters  v.  Lin- 
coln, &  K.  W.  R.  Co.,  14  Fed.  Rep.  319;  Baile  y.  Calvert  CoUege  Ed.  Soc,  47 
Hd.  117. 

2  Portland,  etc.,  R.  R.  Co.  v.  Inhabitants  of  Hartford,  58  Me.  23;  Brocaw  t. 
Gibson  Co.,  73  Ind.  548;  Noesen  v.  Port  Washington,  37  Wis.  168;  Perkins  t. 
Port  Washington,  37  Id.  177;  Red  Rock  v.  Henry,  106  U.  S.  596;  Atchison,  etc., 
R.  R.  Co.  V.  Phillips,  Co.,  25  Kan.  261;  Compare  Memphis,  etc,  R.  R.  Ca  v. 
Thompson,  24  Kan.  170;  Shnrtleff  v.  Wiscasset,  74  Me.  130 

*  As  that  a  railroad  shall  run  through  or  be  located  in  a  county  or  city. 
State  v.  Hancock  County,  11  O.  St.  183;  Oregon  y.  Jennings,  119  U.  S.  74; 
Chicago,  etc.,  R.  R.  Co.  y.  Marseilles,  84  111.  145;  Mellen  y.  Town  of  Lanshig,  19 
Blatch.  512;  Bucksport,  etc.,  R.  R.  Co.  y.  Brewer,  67  Me.  295. 

*  As  where  the  road  was  completed  within  the  time  except  about  one  mile  of 
the  distance  and  the  train  of  the  company  for  that  distance  ran  oyer  the  track 
of  another  road.  People  y.  Holden,  82  111.  93.  See  also  Hadgman  y.  St  Paolt 
etc.,  R.  Co.  23  Minn.  153,  where  It  was  held  that  the  completion  of  the  road  did 
not  depend  upon  the  building  of  a  bridge  across  a  stream,  other  proyision  for 
crossing  it  being  made.  See  also  Concord  y.  Portsmouth,  etc.,  92  IT.  S.  625;  R. 
R.  Co.  V.  Falconer,  108  U.  S.  821. 

*  Wadsworth  y.  St.  Croix  Co.,  4  F.  378.    Cumberland,  etc,  R.  R.  Co.  y.  B«^ 
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in  fixing  them.*  But  the  corporate  or  county  author- 
ities cannot  change  the  absolute  terms  of  a  proposition 
after  it  has  been  voted  upon,  or  insert  additional  con- 
ditions, or  resubmit  with  new  conditions.^ 

§  323.  When  taken  by  commissioners. — Statutes  some- 
times provide  for  the  opening  of  books  by  commissioners 
for  the  purpose  of  receiving  subscriptions  to  the  capital 
stock  of  corporations.  Such  commissioners  have  no 
other  powers  than  those  given  them  in  the  act  and 
must  give  all  equal  opportimities  for  subscribing  ;  nor 
can  they  themselves  obtain  any  priority  over  others.^ 
Where  the  commissioners  have  a  discretion  and  it  has 
been  honestly  exercised,  no  one  has  any  legal  cause  for 
complaint  ;*  and  slight  irregularities  in  their  proceedings 
will  be  disregarded.*  The  authority  and  functions  of 
commissioners  cease  upon  the  organization  of  the  cor- 
poration; and  they  are  superseded  by  its  constituted 
authorities.^ 

§  324.  Conditions  implied  in  snbscriptions  before  incor- 
poration.— Under  the  class  of  conditional  subscriptions 
properly  fall  all  subscriptions  made  to  the  capital  stock 
of  a  corporation  before  its  formation,  the  implied  con- 


ren  Co.,  10  Bush  (Ey.),  004;  Bates  Co.  v.  Winters,  97  U.  S.  83;  B'd  of  Commrs. 
T.  CoUingham,  17  N.  E.  Rep.  855. 

^  As  In  time  and  manner  of  payment.  Syracnse,  etc.,  v.  Seneca,  etc.,  86  N.  Y. 
317.  In  Winter  v.  City  Council,  etc.,  65  Ala.  403,  it  was  held  that  where  a 
maximum  amoimt  for  which  bonds  might  be  issued  was  fixed  by  the  vote,  the 
<x>rporate  officers  might  issue  them  for  a  less  amount. 

2  Madison  County  Ct.  t.  Richmond,  etc.,  R.  R.  Co.,  80  Ky.  16.  Falconer  v. 
Buffalo,  etc.,  R.  R.  Co.,  60  N.  Y.  491.  See  also  Carroll  v.  Smith,  111  IT.  S.  556. 

«  Walker  v.  Devereux,  4  Paige,  229;  Brower  v.  Pass.  Ry.  Co.,  3  Phil.  161. 

«  Saugatuck,  etc,  Co.  v.  Westport,  39  Conn.  337,  348. 

^  As  a  failure  to  take  the  statutory  oath;  Hallman  v.  Williamsport,  etc.,  Co., 
9  Gill.  A  J.  462. 

^  James  ▼.  Cin.,  etc.,  R.  R  Co.  v.  Duncan,  28  Mich.  130;  Hardenburg  v. 
Farmers',  etc.,  B'k,  3N.  J.  Eq.  68;  Walker  v.  Devereau,  4  Paige,  229;  Crocker  ▼. 
Crane,  21  Wend.  211;  Wellesburg,  etc.,  Co.  v.  Hoffman,  9  Md.  559;  Smith  t. 
Bangs,  15  Dl.  399;  State  v.  Lehre,  7  Rich.  L.  234. 
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dition  in  all  such  cases  being  that  a  corporation  shall  be 
formed,  that  is,  the  particular  corporation  with  refer- 
ence to  which  and  to  whose  charter  or  articles  of  incor- 
poration the  contract  is  made.  When  these  terms  are 
fulfilled,  no  further  acceptance  on  the  part  of  the  cor- 
poration is  necessary.  But  in  order  that  such  contract 
shall  become  binding  by  virtue  of  a  completion  of  the 
process  of  incorporation  under  general  law,  it  is  neces- 
sary either  that  the  amount  of  stock  agreed  to  be  taken 
shall  be  stated  in  the  articles  signed  by  the  party  or 
such  reference  made  to  them  in  the  contract  as  shows 
that  their  provisions  were  fairly  understood.^ 

§  825.  The  fixed  amount  of  capital  rnngt  hare  been  sub- 
seribed  in  good  f aith« — The  full  capital  required  to  be 
subscribed  before  calling  for  the  payment  of  subscrip- 
tions must  consist  of  actual  unconditional  subscriptions. 
If  any  part  required  to  constitute  the  entire  amount  is 
either  fictitious  or  subject  to  conditions  precedent  no 
calls  or  assessments  can  be  collected  until  the  fixed 
amount  is  reached  in  absolute  bona  fide  subscriptions. 
The  amount  obtained  in  order  to  authorize  the  collec- 
tion of  assessments  must  consist  of  subscriptions  by 
persons  at  least  apparently  able  to  pay  their  assess- 
ments.^ But  the  mere  fact  that  some  of  the  subscrib- 
ers had  proven  to  be  insolvent  was  held  to  be  no  defense 
to  the  payment  of  subscriptions  by  others  in  a  case 
where  the  insolvents  had  been  accepted  as  subscribers 
by  the  agents  of  the  corporation  in  good  faith.^ 

But  in  case  of  an  increase  of  capital  by  a  corporation 
imder  authority  in  its  charter,  a  subscriber  for  stock  to 


1  Snpra,  §  §  290,  300. 

a  Central  Turnpike  Co.  v.  Valentine,  10  Pick.  142. 

*  Ridgefleld,  etc.,  R.  R.  Co.  v.  Brash,  4.S  Conn.  87;  Penobscot  R.  R.  Go.  ▼• 
Dnmmer,  40  Me.  172;  Penobscot  R.  R.  Co.  v.  White,  41  Me.  612;  Salem  Mill 
Dam  Co.  v.  Ropes,  9  Pick.  187. 
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be  issued  by  virtue  of  the  increase  may  be  compelled 
to  pay  the  subscription  price  of  his  shares  whether  the 
entire  amount  of  the  increase  is  subscribed  for  or  not. 
The  reason  for  the  distinction  between  this  class  of  sub- 
scriptions and  those  to  the  original  capital  is,  that  the 
corporation  has  already  begun  business  and  the  imme- 
diate use  of  the  money  to  be  derived  from  the  new  sub- 
scriptions may  have  been  the  main  inducement  for  the 
increase.^    But  subscriptions  to  an  increase  of  capital 
stock  in  national  banks  are  governed  by  the  ^provisions 
of  Rev.  Stat.  U.  S.  §  5442,  and  Act  of  Congress,  May 
6,  1886,  and  where  an  increase  is  attempted  to  be  made 
without  obtaining  the   consent  of  two -thirds  of  the 
stock,  the  payment  in  full  of  the  amount,  of  such  in- 
crease, and  the  certificate  and  approval  of  the  comp- 
troller of  the  currency,  as  required  by  those  statutes, 
the  proceedings  are  invalid,  and  preliminary  subscrip- 
tions to  such  increase  cannot  be  enforced.     Such  a 
subscription  is  impliedly  conditioned  on  the  subscrip- 
tion of  the  whole  amount  of  the  proposed  increase, 
and  on  the  compliance  by  the  corporation  with  all  the 
requirements  of  the  statutes  necessary  to  make  the  in- 
crease of  stock  valid.     And  in  case  of  non-compliance 
with  such  requirements  there  is  a  failure  of  considera- 
tion.* 


1  Clarke  ▼.  ThoniM,  84  O.  St.  46;  Natter  y.  IiexingtaD,  etc,  R  R.  Co.,  0  Gray, 
86;  See  Reed  y.  Memphis  Gayoeo  Gas  Co.,  9  Heisk.  (Tenn.)  645;  Ayegne  y. 
CitlzenB  B'k,  40  La.  Ann.  709. 

*  Winters  y.  Armstrong,  87  F.  606.  To  same  effect  Scheerenberg  y.  Stephens, 
82  Mo.  App.  314;  Nichols  y.  Same,  Id.  330;  and  it  was  held  that  one  who  sub- 
scribes and  pays  for  a  specified  number  of  shares  of  a  '*  proposed  increase  "  of 
the  capital  stock  of  a  national  bank,  which  increase  is  in  fact  neyer  issued, 
and  to  whom  the  bank  officials  transfer,  instead,  old  stock  of  the  bank  without 
his  knowledge  or  consent,  Is  not  a  "  shareholder''  within  the  meaning  of  g  5151, 
imposing  indiyldual  liability  on  the  shareholders  for  the  debts  of  national  banks. 
The  fact  that  the  subscriber  for  the  new  shares  receiyed  a  dividend  on  the  old 
•hares  so  transferred  to  him  does  not  estop  him  from  denying  his  liability  as  a 
jhareholder,  where  such  diyidend  was  receiyed  in  the  belief  that  it  was  paid  to 
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§  326.  Requirement  foanded  on  jnstiee  and  pnbliepoUej* 

— These  rules  as  to  implied  conditions  in  subscriptions 
have  been  held  inflexible  both  on  the  ground  of  public 
security  and  protection  of  the  other  subscribers,  and 
cannot  be  evaded,^  they  are  founded  on  a  plain  dictate 
of  justice  and  the  strict  principles  regulating  the  obli- 
gations of  contract.* 

§  327.  Proof  of  compliance  herein. — It  is  held  that  a 
corporation  in  suing  on  the  contract  must  aver  that  the 
full  capital  stock  has  been  subscribed  ;  ^  and  that  the 
corporation  has  the  burden  of  proving  the  subscriptions 
for  the  full  capital  stock  .^    It  is  well  settled  that  the 


him  by  yirtue  of  his  subscription  to  the  new  stock.    Stephens  v.  Fdllett,  48  F. 
842. 

1  Livesey  y.  Omaha  Hotel,  5  Neb.  50;  Rockland  Mt.,  etc.,  Ca  v.  Sewall,  78 
Me.  107.  Peoria  <fe  R.  I.  R  R.  Co.  v.  Preston,  35  la.  118,  ''  Unless  a  contiaiy 
intention  appears,  expressly  or  by  implication,  either  in  the  charter  or  the  con* 
tract  of  subscriptions;''  Shurtz  v.  Schoolcraft  A  T.  R.  R.  Ck>.,  9  Mich.  209; 
Kew  York  H.  A  N.  R.  R.  Co.  v.  Hunt,  39  Conn.  75;  Hale  t.  Sanborn,  16  Neb. 
1;  Haskell  v.  Worthington,  7  S.  W.  Rep.  481;  Halsey,  etc,  Co.  v.  Donovan,  57 
Mich.  318;  Stoneham  Br.  R.  R.  Co.  v.  Gould,  68  Mass.  277.  Rev.  St.,  Tex.,  Art. 
585,  which  confers  the  general  management  of  a  corporation  on  the  directors^ 
and  which  empowers  them  to  dispose  of  the  unsubscribed  capital  stock  **  in  such 
manner  as  the  by-laws  may  prescribe,"  does  not,  in  the  absence  of  any  by-lawa 
on  the  subject,  authorize  the  directors  to  enforce  an  unald  subscription  before 
the  capital  stock  is  all  taken.    Orynski  v.  Loustaunan  (Tex.),  15  S.  W.  674. 

«  Bray  v.  Farwell,  81  N.  Y.  600,  608. 

s  Hain  v.  North  W.  G.  R.  Co.,  41  Ind.  196.  See  also  Sehna  M.  K  M.  R.  R. 
Co.  V.  Anderson,  51  Mass.  829;  Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  318,382; 
Topeka  Bridge  Co.  y.  Cummings,  3  Kan.  55;  AUman  v.  Havana  R.  A  E.  R.  R. 
Co.,  88  HI.  521;  Temple  y.  Lemon,  112  111.  51;  Littleton  Mfg.  Co.  v.  Parker,  14 
N.  H.  543;  Hendrix  v.  Academy  of  Music,  73  Ga.  437;  Gontoocook  Valley  R. 
R.  Co.  V.  Barker,  32  N.  H.  368;  Prop,  of  N.  Bride  v.  Story,  6  Pick.  45;  Belfast 
A  M.  L.  R.  R.  Co.  y.  Cottrell,  66  Me.  185;  Rockland,  etc.,  Co.  y.  Sewall,  14 
Atl.  Rep.  939;  Memphis  Br.  R.  R.  Co.  y.  Sulliyan,  57  Ga.  240;  Fox  y.  Aliens- 
yllle  C.  S.  &  V.  T.  Co.,  46  Ind.  81. 

*  Cent.  Tump.  Co.  y.  Valentine,  10  Pick.  142;  Fry's  Exrs.  y.  Lexington  A  B. 
S.  R  R.  Co.,  2  Mete.  (Ey.)  314.  Compare  Monroe  y.  Fort  W.  J.  A  S.  K  R. 
Ca,  28  Mich.  272. 

A.  subscribed  to  certain  shares  of  increased  capital  stock  of  a  corporation, 
upon  condition  that  the  subscription  should  not  become  binding  unless  the  fall 
amount  of  the  Increase  were  subscribed.  Among  the  subscriptions  were  two  by 
married  women,  which,  of  course,  were  yoid  and  were  neyer  paid.  It  was  held  that^ 
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records  of  the  corporation,  until  impeached,  are  suflS- 
cient  evidence  that  the  full  capital  stock  has  been  sub- 
scribed.* Evidence  is  admissible,  however,  to  destroy 
the  effect  of  such  records.  But  the  certificate  of  com- 
missioners that  full  subscription  has  been  made  cannot 
be  questioned,  even  though  the  subscriptions  of  married 
women  have  been  counted .« 

§  828.  Cases  in  wbieh  the  objection  does  not  lie. — Where 
a  subscription  is  made  before  incorporation  on  paper 
fixing  the  capital  stock,  at  a  given  sum  which  is  pro- 
cured, the  failure  to  secure  full  subscription  as  fixed  in 
the  charter  is  no  defense.*  This  condition  like  others, 
may  be  waived  by  significant  acts  of  acquiescence.* 
Part  payment  is  generally  a  waiver,  though  it  has  been 
held  that  parties  may  recover  back  what  they  have  paid, 
if  the  corporation  has  failed  to  obtain  subscription  for 
the  entire  capital.*  There  is  no  implied  condition  that 
the  full  amount  shall  be  obtained  where  a  subscription 
contains  an  express  promise  to  pay;*  but  if  the  corpora- 
tion is  incorporated  with  a  less  capital  stock  than  that 
specified  when  the  subscription  was  made,  the  subscriber 
is  not  bound  by  it.^ 


as  to  one  who  had  90t  by  any  act  waived  this  defect,  the  condition  had  not  been 
complied  with.    Appeal  of  Hahn  (Pa.),  7  A.  482. 

Bat  where  part  of  conditional  subscriptions  to  stock  were  invalid,  but  were 
treated  as  binding  and  good  by  other  subscribers,  the  latter  will  not  be  permitted 
to  set  up  the  invalidity  of  those  subscriptions  to  show  that  the  condition  had 
not  been  fulfilled.    Appeal  of  Cornell,  114  Pa.  153;  6  A.  258. 

1  Ridgefield  A  N.  Y.  R  R.  Co.  v.  Brush,  43  Conn.  86;  Penobscot  R.  B.  Co.  v. 
Dmnmer,  40  Me.  172;  Same  v.  White,  41  Me.  512. 

>  Harlem  Canal  Co.  v.  Seizas,  2  Hall  (N.  Y.)  504;  Same  v.  Spear,  2  Hall,  510; 
Litchfield  B'k  v.  Church,  20  Conn.  137;  Marlborough  Br.  R.  R.  Co.  v.  Arnold, 
0  Gray,  150;  Land  v.  Brainerd,  30  Conn.  505. 

>  Belton,  etc,  Co.  v.  Sanders,  70  Tex.  600;  6  S.  W.  Rep.  134. 

«  Dallemand  v.  Odd  Fellows',  etc.,  B'k,  74  Cal.  508;  16  Pac.  Rep.  407. 

*  Winters  v.  Armstrong,  37  Fed.  Rep.  508. 

*  Skowegan  &  A.  R.  R.  Co.  v.  Kinsman,  77  Me.  370. 

f  SanU  Cruz  R.  R.  Co.  v.  Schultz,  53  Cal.  106.    But  see  New  Castle  A  A.  T. 
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The  rule  has  no  application  where  the  charter  author- 
izes the  organization  and  commencement  of  business 
after  a  certain  amount  of  the  capital  stock  has  been 
subscribed,  such  provision  being  equivalent  to  express 
authority  to  the  corporation  to  call  in  the  subscription, 
freed  from  conditions.* 

§  329.  When  the  implied  becomes  an  express  eonditiOH.^ 

On  the  contrary,  a  provision  in  the  subscription  itself, 
that  a  certain  amount  of  capital  stock  shall  be  sab- 
scribed  before  payment  may  be  demanded,  is  generally 
given  legal  effect  like  other  expressed  conditions,  and 
until  it  is  fully  complied  with,  the  subscriber  is  not 
liable.  And  on  the  same  principle,  if  by  the  terms 
of  the  subscription  payment  is  not  to  be  demanded 
until  a  certain  amoimt  is  subscribed,  it  is  enforce- 
able when  that  amount  is  secured  although  less  than 
the  full  capital  stock.^  The  same  rule  applies  to 
conditions  that  sufficient  subscription  for  a  corporate 


Co.  T.  Bell,  8  Blackf.  (Ind.)  684;  York  A  C.  R.  R.  Co.  t.  Pratt,  40  He.  447; 
Oregon  Cent.  R.  R.  Co.  y.  Sooggin,  3  Or.  161;  Cheraw  A  C.  R.  R.  Co.  t.  White, 
10  S.  C.  155;  Chubb  v.  Upton,  05  U.  S.  665,  668. 

1  Hale  y.  Sanborn,  16  Neb.  1;  Shortz  y.  Schoolcraft  A  T.  R.  R.  Ca,  0  Mich. 
269;  HaakeU  y.  Worthington,  04  Mo.  560;  7  S.  W.  Rep.  481;  New  York  H.  A 
N.  R.  R.  Co.  y.  Hunt,  39  Conn.  75;  Halsey,  etc.,  Co.  y.  Donoyan,  57  Mich.  318. 

3  Hunt  y.  Kansas  &  M.  B.  Co.,  11  Kan.  412;  Sedalia,  Warsaw,  etc,  Ry.  Co. 
y.  Abell,  17  Mo.  App.  645;  Schenectady  <fe  S.  P.  R.  R.  Co.  y.  Thatcher,  11 N.  Y. 
102;  Hamilton  <fe  D.  P.  R  R.  Co.  y.  Rice,  7  Barb.  166;  Perkins  y.  Sanders,  66 
Miss.  733;  Rensselaer  <fe  W.  P.  R.  Co.  y.  Wetsel,  21  Barb.  56.  See  also  Hoag- 
land  y.  Cln.  A  F.  W.  R.  R.  Co.,  18  Ind.  452;  Penobscot  A  K.  R.  R.  Co.  y.  Bart- 
lett,  12  Gray,  244;  Hanoyer  K.  <fe  S.  R.  R.  Co.  y.  Haldeman,  82  Pa.  St.  36;  Bos- 
ton B.  A  G.R.  R.  Co.  y.  Wellington,  113  Mass.  79;  NewHayen  <fe  D.  R.  R.  Co. 
y.  Chapman,  38  Conn.  65;  Lexington  &  W.  C.  R.  R.  Co.  y.  Chandler,  54  Mass. 
Sll;  Minor  y.  Mechanics'  B*k,  1  Peters,  46;  Jewetty.  Valley  Ry.  Co.,  34  O.  St 
601;  III.  R.  R.  Co.  y.  Zimmer,  20  HI.  654;  Williamette  F.  Co.  y.  Stannus,  4  Or. 
261.  Cf.  Galyeston  Hotel  Co.  y .  Balton,  46  Tex.  63-3.  Where  the  court  said:— 
**  There  were  good  reasons  for  oiganizing  the  company  to  be  found  in  the  in- 
creased facility  of  thereby  raising  the  subscriptions  to  the  amount  fixed  f6r  the 
capital  stock  and  of  other  preliminary  preparations  for  the  execution  of  the  work, 
when  the  subscription  should  reach  that  amount.'* 

s  Bucksport  &  B.  R.  R.  Co.  y.  Buck,  65  Me.  536.  See  also  la.  A  Mhm.  B.  B. 
Co.  y.  Perkins,  28  la.  281. 
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purpose  shall  be  secured.^  A  subscription  to  pay 
•*  when  required "  renders  the  subscription  payable 
before  the  full  capital  stock  is  subscribed.^ 

§  380.  What  subscriptions  to  be  counted. — Subscriptions 
containing  a  condition  precedent  should  not  be  counted 
in  determining  whether  the  full  capital  has  been  sub- 
scribed, with  a  view  to  enforcing  subscriptions.*  The 
same  rule  applies  to  invalid  subscriptions,*  and  to  those 
of  married  women,  where  common  law  disabilities  re- 
main, infants,  and  persons  of  unsound  mind.*  This 
objection  is  not  available,  however,  to  the  subscriber 
with  knowledge  that  the  subscriptions  of  married 
women  were  counted.*  UUra  vires  subscriptions  of 
other  corporations  are  excluded  from  the  estimate  ;  ^ 
as  are  those  of  insolvents,  who  were  such  at  the  time 
of  subscription.®  If  solvent  at  the  time  of  subscribing, 
subsequent  insolvency  is  immaterial.*  With  respect  to 
subscriptions  payable  in  labor  and  materials  the  prevail- 
ing view  is,  that  where  they  were  made  in  good  faith 
they  should  be  counted  ;  since  it  is  often  necessary  to 
resort  to  this  method  of  carrying  out  corporate  enter- 
prises.^ 


1  People's  Ferry  Co.  v.  Balch,  74  Ma38.  208. 

*  Cheraw  A  C.  K  R.  Co.  v.  Garland,  14  S.  C.  63.  Compare  Chases*  Pat,  etc, 
•Co.  y.  Boston,  etc.,  Co.  (Mass.),  28  K.  E.  300  (Sept.  1891). 

*  Troy  A  G.  R.  R.  Co.  v.  Newton,  74  Mass.  506;  Oskaloosa  Agrt  Works  v. 
Parkhorst,  54  la.  357;  Cabot  A  W.  S.  B.  v.  Chapin,  60Mas8. 60;  Brand  v.  Law- 
renceville,  etc.,  R.  R.  Co.,  77  Ga.  606;  1  8.  £.  Rep.  255;  N.  Y.,  etc.,  R  R.  Co. 
V.  Hunt,  39  Conn.  75. 

«  Belfast  &  M.  L.  R.  R.  Co.  v.  Cottrell,  66  Me.  185.  Compare  Swartwont  ▼. 
Mich.  Air  Line  R.  R.  Co.,  24  Mich.  889. 

»  Phillips  y.  Coyington  A  Chi.  Bridge  Co.,  2  Mete.  (Ky.)  219;  Appeal  of 
Hahm  (Pa.),  7  Atl.  Rep.  482. 

«  Appeal  of  Cornell,  114  Pa.  St.  153;  6  Atl.  Rep.  258. 

7  Berry  v.  Yates,  24  Barb.  199. 

9  Lewey's  Island  R  R.  Co.  y.  Bolton,  48  Me.  451;  Belfast,  etc.  By.  Co.  y. 
Inhab.  of  Brooks,  60  Me.  568. 

>  Salem  M.  D.  Corporation  y.  Ropes,  26  Mass.  187. 

^  Phillips  y.  Coyingtou  A  Cin.  Bridge  Co.,  2  Mete.  (Ky.)219;  Penobscot  R. 
B.  Co.  y.  Dnmmer,  40  Me.  172;  Same  y.  White,  41  Me.  512;  Ridgefleld  A  N.  Y. 
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§  331.  Express  conditions  in  prelimiiuurygabscripttoiiB. — 

If  in  addition  to  these  implied  conditions  there  are 
express  conditions  in  the  charter  or  articles,  or  other 
paper  containing  the  terms  of  the  contract  to  be  per- 
formed either  by  the  corporation  or  third  parties  before 
the  subscription  takes  place  prior  to  performance  of 
these  must  be  shown  in  order  that  the  formation  of 
the  corporation  amounts  to  a  binding  acceptance  of  the 
offer.^  Still  the  subscriber  cannot  withdraw  after  ac- 
ceptance of  the  offer  by  the  corporation  subject  to  the 
conditions  until  the  latter  has  had  reasonable  time  and 
opportunity  to  perform  the  condition  and  convert  it 
into  a  complete  obligation.*  But  unreasonable  delay  will 
release  the  subscriber.  All  such  offers  may  be  retracted 
and  recalled  if  acceptance  or  performance  is  unreason- 
ably deferred.'  In  such  case  a  notification  of  with- 
drawal to  the  secretary  or  other  officer  in  charge  of 
the  subscription  list  constitutes  a  withdrawal.^ 

§  832,  Conditions  and  stipulations  distingrnished. — ^Bat 

a  distinction  must  be  kept  in  view  between  terms  in  a 
contract  of  subscription  which  amount  to  conditions 
precedent  and  those  which  merely  bind  the  corporation 
to  perform  acts  upon  the  performance  of  which  the 
obligation  on  the  part  of  the  subscriber  to  become  a 
shareholder  is  not  made  to  depend. 


R.  R  Co.  y.  Brash,  48  Conn.  86.  But  in  the  Ust  case  the  subscriptions  ware 
counted  for  the  reason  that  the  contract  for  payment  in  work,  being  puol,  was 
not  allowed  to  vary  the  apparently  absolute  subscription. 

1  Ashtabula  &  New  London  R.  R.  Co.  v.  Smith,  15  O.  St.  328;  Taggart  v. 
Western  Md.  R.  R.  Co.,  24  Md.  663;  Lowe  v.  Edgefield  A  E.  R.  R  Co.,  1  Head. 
(Tenn.)  659. 

3  Junction  R.  R.  Co.  y.  Reeve,  15  Ind.  236;  Oalt^s  Bxrs.  v.  Swain,  9  Gratt. 
(Va.)  633;  Taggart  v.  Western  Md.  R.  R.  Co.,  24  Md.  563;  New  Albany  A  Salem 
K.  R.  Co.  V.  McCormick,  10  Ind.  499;  PitUburg  &  Connellsville,  R  R.  Co.  y. 
Stewart,  41  Pa.  St.  54;  Mansfield  <&  New  Lisbon  R  R  Co.  ▼.  Smith,  15  O.  St. 
328. 

*  Taggart  v.  Western  Md.  R  R.  Co.,  24  Md.  563. 

4  Wood's  Case,  L.  R  15  Eq.  236. 
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For  instance,  where  stipulations  are  embodied  con- 
cerning the  application  of  the  money  to  be  paid  by  the 
subscriber  or  of  the  corporation's  capital  stock  which 
do  not  peculiarly  affect  oub  shareholder  more  than 
others,  and  all  other  stipulations  affecting  the  internal 
management  of  the  corporate  body,  where  not  express- 
ly made  so,  are  not  conditions  precedent.^ 

In  subscriptions  to  the  capital  stock  of  railroad  cor- 
porations are  often  found  provisos  that  unless  the  com- 
pany's road  is  located  on  a  specified  route,  or  a  depot 
built  at  a  certain  point  the  party  shall  not  be  bound  to 
make  the  stipulated  payment.  Such  provisions  are  con- 
ditions precedent  and  due  performance  must  be  proven 
before  the  company  can  recover  the  amount  of  shares 
so  stipulated  for.  And  it  has  been  held  that  though 
notes  are  given  at  the  time  by  the  party  signing  such 
conditional  contract  of  such  subscription,  a  failure  of 
performance  m$iy  be  pleaded  by  the  maker  of  the  notes 
in  a  suit  by  the  corporation  in  bar  of  recovery.* 

§  333«  What  eonditioiis  may  be  inserted. — After  incor- 
poration the  authorities  are  uniform  in  holding  that 
parties  may  make  the  performance  or  compliance  by 
the  corporation  with  any  legal  and  possible  terms  they 
choose  a  condition  precedent  to  payment.  But  as  to 
the  effect  of  conditions  in  subscriptions  made  in  order 
to  raise  the  preliminary  capital  required  by  statute  or 
the  charter  before  beginning  business,  different  rules 
have  been  established  in  different  states.  The  weight 
of  authority,  however,  is  to  the  effect,  that  none  but 
unconditional  subscriptions  should  be  accepted  for  the 
purpose.     In  New  York  it  seems  to  be  the  settled  rule 


1  McGinnifl  v.  Kortksmp,  24  Mo.  App.  381;  McMillan  y.  MaryBTill6»  etc,  R. 
B.  Co.,  15  B.  Monr.  218. 
*  Parker  v.  Hamas,  19  Ind.  213;  Taylor  v.  Fletcher,  15  Ind.  80. 
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that  conditional  subscriptions  are  to  be  rejected.^ 
In  Pennsylvania,  the  condition  is  void  and  the  sub- 
scription is  treated  as  absolute.*  The  views  in  the 
federal  courts  are  somewhat  conflicting,  though  the 
point  seems  not  to  have  been  directly  passed  upon.* 
The  practical  result  of  the  decisions  in  both  New 
York  and  Pennsylvania  is  that  subscriptions  taken  be- 
fore incorporation  must  be  absolute.  "  Any  other  role 
would  lead  to  the  procurement  from  the  commonwealth 
of  valuable  charters  without  any  absolute  capital  for 
their  support,  and  thereby  give  rise  to  a  system  of 
speculation  and  fraud  which  would  be  intolerable.'*  * 
To  the  same  effect  wiU  be  found  the  decisions  in  most, 
if  not  all,  the  other  states,  though  an  early  case  holds 
to  the  contrary.*  While  the  right  to  insert  conditions 
in  contracts  of  subscription  after  incorporation  is  every- 
where recognized  the  legality  and  enforceability  of 
conditions  must  be  determined  by  the  policy  of  the 
particular  state  where  the  contract  is  made  as  affecting 
all  contracts.  What  would  be  immoral  and  illegal  or 
contrary  to  public  policy  in  one  state,  might  be  quite 
otherwise  elsewhere.' 


^  Troy  <ft  BoeU>n  R.  R.  Co.  y.  Tibbits,  18  Barb.  297;  In  re  Rochester,  etc,  R. 
R.  Co.,  50  Hun,  20. 

*  Caley  v.  Phil.,  etc.,  R.  R.  Co.,  80  Pk.  St.  303;  Boyd  y.  Peach  Bottom  Bj. 
Co.,  90  Id.  169;  Bedford  R.  R,  Co.  y.  Bowser,  48  Id.  29;  Banington  y.  Pitts- 
burg <ft  S.  R.  R.  Co.,  44  Id.  858;  P.  A  a  R.  R.  Co.  y.  Biggpur,  34  Md.  465;  Same 
V.  Woodnew,  3  Phil.  271. 

*  See  Burke  y.  Smith,  16  Wall.  390;  Putnam  y.  City  of  Albany,  4  Biss.  365,  S83. 

*  Caley  y.  Phil.,  etc,  Co.  County  R.  R.  Co.,  supra. 
«  Chamberlain  y.  P.  <fc  H.  a  R.  Co.,  15  O.  St.  226. 

*  The  test  of  the  legal  effect  of  such  contracts  is  the  extent  of  the  parties 
which  must  be  determined  by  a  consideration  not  only  of  the  words  of  the  par- 
ticular clause  but  also  the  language  of  the  whole  contract  as  well  as  the  natnra 
of  the  act  acquired  and  the  subject  matter  to  which  it  relates.  Bncksport  A  B. 
R.  R.  Co.  y.  Inhab.  etc.,  67  Me.  295;  Chamberlain  y.  P.  A  H.  R.  R.  Co.,  15  O. 
St.  225. 

The  familiar  exception  to  the  general  rule  that  terms  and  stipulations  intoided 
by  the  parties  to  be  incorporated  in  the  contract  but  which  were  omitted  through 
accident,  fraud  or  mistake,  may  be  orally  proyen,  applies  as  well  to  snbscriptioiis 
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It  is  a  misnomer  to  speak  of  conditions  subsequent 
in  contracts  of  subscription,  since  the  breach  of  the 
collateral  undertaking  does  not  operate  as  a  rescission 
of  the  main  contract.  They  are  really  covenants,  not 
conditions.*  A  requirement  that  the  whole  or  a  speci- 
fied part  of  the  road  shall  be  constructed  on  a  specified 
route  is  not  a  condition  but  a  collateral  undertaking:. 
An  important  reason  for  giving  them  such  effect  and  con- 
struction, is  that  the  payment  of  the  subscription  itself 
is  necessary  to  carry  out  the  requirement.* 

§  884.  UndertaUiigs  to  locate  railroads,  etc. — In  most 


as  to  other  contracts.  Piscataqua  Ferry  Co.  v.  Jones,  39  N.  H.  491;  Kennebec 
A  Portland R.  R.  Co.  v.  Waters,  34  Me.  369;  Cin.  K.  &  Ft.  W.  R.  Co.  v.  Pearce, 
28  Ind.  502;  Scarlett  v.  Academy  of  Music,  46  Md.  132;  Dill.  y.  Wabash  Yal.  R. 
Co.,  21  ni.  91;  E.  Tenn.  &  Va.  R.  R.  Co.  v.  Gammon,  5  Sneed,  .567;  Corwith  v. 
Culver,  69  Ul.  602;  Jack  v.  Kaber,  15  Ga.  450;  Thombui^h  v.  Newcastle  <fe  D. 
R.  Co.,  14  Ind.  499;  Gklpcke  v.  Blake,  15  la.  387;  Johnson  y.  Pensacola  <fc  Ga. 
R.  R.  Co.,  0  Fla.  299;  Miss.  O.  &  R.  R.  R.  Co.  v.  Cross,  20  Ark.  443;  Ridgefleld 
A  N.  T.  R.  R.  Co.  y.  Bu8ch,48  Conn.86;  Phoenix  Warehousing  Co.  y.  Badger, 
6  Hun,  293;  Whitehall  A  P.  R  Co.  y.  Myers,  16  Abb.  Pr.  (N.  S.)  34.  See 
Brewer's  Fire  Ins.  Co.  y.  Buiger,  10  Him,  56;  Eighmire  v.  Taylor,  98  N.  Y. 
288;  Hendrix  y.  Academy  of  Music,  73  Ga.  437-  Subsequent  parol  contracts  on 
new  consideratioDS  were  upheld  in  Pittsburg  &  Connellsville  R.  Co  y.  Stewart, 
41  Pa.  St.  54;  Tonica  R.  Co.  y.  Stein,  21  111.  96.  See  also  Bueher  y.  Dillsburg 
etc.,  R.  R.  Co.,  79  Pa.  St.  306;  Brewer's,  etc.,  Ins.  Co.  v.  Burger,  10  Hun,  56; 
Elghmie  y.  Taylor,  98  N.  T.  288. 
I  Lane  v.  Brainerd,  30  Conn.  565;  H.  &  N.  R.  R.  Co.  y.  Leoyell,  16  B.  Monr. 
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^  **  It  is  a  most  extraordinary  defense,  for  it  presupposes  that  the  company 
were  to  build  their  road  without  money  and  to  deliyer  it  a  finished  work  to  the 
stock  rabscribers  who  were  then  to  pay  their  subscriptions."  Miller  y.  P.  A  C. 
R.  R.  Co.,  40 Pa.  St.  287.  See  also  on  this  point  Swortwouty.  Mich.  A.  R.  Co., 
24  Mich.  389;  McMillan  y.  M.  <&  L.  R.  R.  Co.,  15  B.  Monr.  218;  B.  <fe  B.  R.  R. 
Co.  y.  Inhab.,  etc.,  67  Me.  295;  N.  Mo.  R.  R  Co.  y.  Winkler,  29  Mo.  318;  Bel- 
fast *  M.  L.  Ry.  Co.  y.  Moore,  60  Me.  561;  Chamberlain  v.  C.  P.  &  H.  R.  Co., 
15  O.  St.  225.  Other  so-called  conditions  subsequent  not  allowed  to  defeat  re- 
covery on  the  subscriptions  were  that  *Hhe  road  goes  within  half  a  mile  of 
Florence  "  P.  &  S.  R.  R.  Co.  y.  Biggar,  .34  Pa.  St.  455;  that  commissioners  should 
be  appointed  to  see  that  other  conditions  are  complied  with.  Sha£Fner  y.  Jef- 
fries, 18  Mo.  512;  that  the  money  subscribed  should  be  expended  on  a  certain 
part  of  the  road.  Lane  y.  Brainerd,  30  Conn.  565;  that  a  depot  shall  be  established 
at  a  certain  place.  Paducah,  etc.,  R.  R.  Co.  y.  Parks,  2  Pickle  (Tenn.),  554;  8  S.W. 
Rep.  842;  that  bonds  will  ^e  issued  as  a  bonus  to  the  stockholders.  Morrow  v. 
Nashville,  etc.,  Co.,  3  Pickle  (Tenn.),  262;  10  S.  W.  495. 
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states  it  is  entirely  legal  to  make  a  subscription  for 
stock  in  a  railroad  or  turnpike  conditional  upon  a  par- 
ticular location  of  the  route  or  of  a  depot ;  and  yet  in 
New  York  public  policy  is  held  to  forbid  such  condi- 
tions and  they  are  accordingly  not  enforceable.^ 
Such  conditions  are  upheld  in  other  states.'  The 
validity  of  ordinary  conditions  are  generally  upheld.' 
A  condition  that  part  or  all  of  the  subscriptions  shall 
be  expended  on  a  particular  part  of  a  railroad  is  valid  ;^ 
or  a  condition  with  reference  to  the  amount  of  capital 
to  be  subscribed  may  be  superadded  to  that  which  the 
law  implies  ;  ^  or  upon  that  which  the  charter  allows 
to  suflSce.' 

The  subscriber  may  reserve  the  right  to  approve  the 
location  of  the  route  of  a  railroad  before  becoming  sub- 
jected to  payment ;  ^  or,  except  in  New  York,  may  make 
it  a  condition  precedent  to  liability  that  it  shall  be 
located  on  a  particular  route.®    Where  the  condition  is 


1  Butternuts,  etc.,  O.  Tump.  Go.  y.  North,  1  mil,  518;  Ft.  Edward,  etc,  Ca 
V.  Payne,  16  K.  Y.  583;  M.  <&  B.  PI.  R.  Co.  v.  Snedlcker,  18  Barb.  317. 

*  Ashtabula,  etc.,  N.  £.  R.  R.  Co.  v.  Smith,  15  Ohio  St.  328;  New  Albany  A 
Salem  R.  R.  Co.  v.  McCormlck,  lOInd.  409;  McMillan  v.  Maysrille^k  L.  R.  Co., 
15  B.  Monr.  218;  Dayton,  etc.,  R.  Co.  v.  Hatch,  1  Disney,  84. 

*  Union  Hotel  v.  Hersee,  79  K.  Y.  454;  Burrows  v.  Smith,  10  N.  Y.  660; 
Morris  Canal  A  Bkg.  Co.  v.  Nathan,  2  Hall,  239. 

«  Milwaukee  &  Northern  Ul.  R.  R.  Co.  v.  Field,  12  Wis.  840;  Hanover  Junc- 
tion A  Sus.  R.  R.  Co.  V.  Haldeman,  82  Pa.  St.  36. 

*  Penobscot  A  Kenebec  R.  R.  Co.  v.  Dunn,  39  Me.  587;  FhlL  A  Westchester 
R.  R.  Co.  y.  Hickman,  28  Pa.  St.  318;  Union  Hotel  Co.  y.  Hersee,  79  N.  Y. 
454;  Hanoyer  June.  A  Sus.  R.  R.  Co.  y.  Haldeman,  supra. 

*  Ridgefleld  A  N.  Y.  R.  R.  Co.  y.  Brush,  43  Conn.  86. 

7  Robert's  Case,  3  De  Gex  A  Sm.  205;  afTd  2  Mac  A  G.  196;  Spartan- 
burgh,  etc,  R.  R.  Co.  y.  De  Graffenseid,  12  Rich.  L.  675;  Mansfield  etc,  B.  B. 
Co.  y.  Brown,  26  O.  St.  224;  Chamberlain  y.  Painesyille,  etc,  R.  R.  Co.,  16  O. 
St.  225;  Des  Moines,  etc,  R.  R.  Co.  y.  Graff,  27  la.  99;  Mansfield,  etc,  R.  R. 
Co.  V.  Stout,  26  O.  St.  241;  North.,  etc,  R  R.  Co.  y.  Winkler,  29  Mo.  318. 

*  Jewett  y.  Lawrenceburgh,  etc,  R.  R.  Co.,  10  Ind.  529;  Wear  y.  JacksonyiUe, 
etc.,  R.  R.  Co.,  24  111.  595;  Fishery.  Eyansyille,  etc,  R.  R.  Co.,  7  Ind.  407; 
Eyansyille,  etc.,  R.  R.  Co.  y.  Shearer,  10  Ind.  246;  Conn.  A  Passumpslc  R.  R. 
Co.  y.  Baxter,  82  Vt.  805;  Cumberland  Valley  R.  R.  Co.  y.  Baab,  9  Watts,  468; 
Mo.  Pac  Ry.  Co.  y.  Taggart,  84  Mo.  264;  Taggart  y.  Western  Md.  R.  R.  Co., 
42  Md.  563;  Racine  County  B'k  y.  Ayers,  12  Wis.  512.    Often  the  adyantages  of 
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illegal  or  impossible  and  yet  constitutes  the  main  in- 
ducement to  the  subscription,  the  latter  is  a  nullity  ; 
and  prior  to  the  performance  of  an  uUtra  vires  condition 
the  subscription  is  not  enforceable,^ 

§  335«  Constmetion    of  eonditional   snlMSMsriptioii. — No 

definite  general  rule  can  be  laid  down  for  the  deter- 
mination of  the  question  whether  the  terms  of  contracts 
of  this  nature  amount  to  conditions  precedent,  or  of 
what  constitutes  a  due  performance  of  the  conditions. 
The  decision  in  each  case  must  depend  in  a  great  de- 
gree, upon  its  own  circumstances,  keeping  the  inten- 
tion of  the  parties  constantly  in  view  so  far  as  such 
intention  can  be  gathered  from  the  language  employed.^ 

§  836.  Performanee  and  aroidanee  of  conditions.— When 

the  terms  to  be  complied  with  on  the  part  of  the  cor- 
poration are  decided  to  be  conditions  precedent  and 
due  performance  is  alleged,  it  is  sometimes  difScult  to 
determine  what  acts  amount  to  due  performance.  Gen- 
erally speaking,  a  substantial  performance  satisfies  the 
terms  of  the  contract.* 


a  {MUticular  location  are  alone  sufficient  inducement  for  promiaes  of  money  and 
property.  These  may  be  enforced  after  performance  of  the  condition  by  the  cor- 
poration. StoweU  y.  Stowell,  45  Mich.  S64;  First  Nat.  B'k  y.  Hendrie,  49  la. 
402;  Berryman  v.  Cln.  S.  Ry.  Co.,  14  Bush  (Ky.)  755. 

1  Pellatt's  Case,  L.  R.  2  Ch.  527. 

*  See  Meyer  y.  Blair  (N.  Y.),  4  Ry.  &Corp.  L.  J.  159;  Hahm  y.  Johnson, 
€owper,  348;  R.  R.  Co.  y.  Eastman,  84  N.  H  124;  Graff  y.  R.  R.  Co.,  81  Pa. 
St.  489;  MiUer  y.  R.  R.  Co.,  87  Pa.  St.  95;  Melyin  v.  Ins.  Co.,  80  Dl.  446. 

»  People  y.  Holden,  82  Dl.  98;  Springfield  St.  Ry.  Co.  y.  Sleeper,  121  Mass. 
^;  O'Neal  y.  Ehig,  8  Jones'  Law  (N.  C),  517.  See  also,  Virginia,  etc.,  R.  R.  Co. 
y.  County  Conunrs.,  8  Key.  68;  See  Chamberlain  y.  Painesyllle  <fc  H.  R.  R.  Co., 
15  O.  St.  225;  Johnson  y.  6a.  Midland  &  Gulf  R.  R.  Co.,  81  Ga.  725;  8  S.  £. 
631;  R.  R.  Co.  y.  Parks,  2  Pickle  (Tenn.),  554;  8  S.  W.  Rep.  842;  Henderson 
y.  Thompson,  52  Ga.  149;  Meyer  y.  Blair,  109  N.  Y.  600;  4  Ry.  &  Corp.  L.  J. 
159.  Where  the  condition  is  that  a  giyen  sum  shall  be  raised  by  subscription  it 
means  yalid  and  binding  subscriptions,  App.  of  Hahn,  7  Atl.  Rep.  482  (Pa.); 
App.  of  Cornell,  6  Atl.  Rep.  114 ;  Pa.  153,  258.  It  is  generally  unimportant  to  the 
subscriber  who  performs  the  condition.    Thus  it  was  held  that  a  condition  that 
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On  the  other  hand  a  mere  technical  compliance  with 
the  letter  of  the  contract  will  not  be  sufficient  where 
it  does  not  satisfy  the  intention  of  the  parties  accord- 
ing to  a  fair  construction  of  their  language  in  the  sense 
in  which  it  is  used.*    If,  after  the  condition  has  been 


a  blast  furnace  should  be  constructed  was  complied  with  by  its  construction  b3r 
a  lessee.  App.  of  Ck>mell,  6  Atl.  Rep.  258.  But  a  condition  that  a  road  shall 
be  completed  by  a  company  named  is  not  complied  with  by  its  completion  by  & 
consolidated  company  so  as  to  enable  the  latter  to  enforce  it.  Toledo,  etc,  R. 
R.  y.  Hinsdale,  45  O.  St.  556;  15  K.  £.  Rep.  065.  A  condition  in  the  vote  of  a 
city  granting  aid  to  a  railroad,  that  the  money  shall  not  be  payable  unless  the 
road  shall  be  completed  for  use  within  a  specified  time,  is  complied  with  when 
the  road  is  built  so  as  to  be  in  as  reasonable  fit  condition  and  as  safe  and  con- 
Tenient  for  the  public  use  as  new  roads  usually  are  in  similar  localities. 
Manchester  <&  K.  R.  R.  v.  City  of  Keen,  62  K.  H.  81;  holding  also  that  an 
amendment  by  a  clerk  of  the  record  by  which  the  time  within  which  a  road  is 
required  to  be  completed  is  shortened,  will  not  be  allowed  to  prejudice  the  rights- 
of  the  company  with  respect  to  the  aid  previously  adopted  by  popular  vote. 

Under  Comp.  Laws,  Kan.  1885,  c.  84,  sec.  68,  relating  to  municipal  aid  to  rail- 
roads, and  providing  that  townships  shall  issue  no  more  than  $15,000  and  5  i>er 
cent  on  its  assessed  value  for  such  purpose,  a  subscription  to  the  amount  limited, 
duly  made  and  accepted  by  the  company,  is  a  contract  binding  on  the  township, 
and,  the  conditions  being  performed,  the  company  is  entitled  to  the  townsMp- 
bonds  to  the  exclusion  of  another  road,  to  whose  stock  the  town  has  afterwards 
subscribed,  though  the  latter  perform  its  conditions  first.  Chicago  K.  A  W. 
Ry.  Co.  V.  Freeman  (Kan.),  16  P.  828. 

The  stockholders  of  a  national  bank  proposed  to  surrender  its  charter  and 
organize  as  a  state  bank  in  another  county,  and  to  erect  a  certain  building  on  a 
designated  lot,  provided  the  citizens  of  that  county  would  subscribe  $S0,000  to 
its  capital  stock.  The  defendant  and  others  subscribed  $35,000  by  a  writing 
which  recited  the  proposal,  and  that  "we  *  *  *  do  hereby  subscribe  the 
amounts  opposite  our  names  to  the  capital  stock  of  said  proposed  bank,  under 
the  foregoing  proposition,  and  in  the  following  conditions."  In  a  suit  by  the 
bank  organized  imder  the  state  law,  the  petition  stated  the  terms  of  the  subscrip- 
tion, and  that  the  bank  had  duly  performed  all  the  conditions  on  its  part  to  be 
performed.  It  was  held  that  a  cause  of  action  was  stated.  Security  State  Bank 
V.  Raine  (Neb.),  48  N.  W.  262. 

*  In  a  note  given  to  a  company  about  to  begin  the  construction  of  a  railroad 
appeared  the  following  condition:  **  If  said  road  is  not  completed  by  the  twenty- 
fifth  day  of  December,  1866,  the  cars  running  to  Rushville,  this  note  is  null  and 
void." 

It  appeared  from  the  evidence  that  on  the  date  named  cars  were  run  over  a  tern* 
porary  track  laid  down  for  the  purpose,  and  that  it  was  fully  four  months  after- 
wards before  cars  were  making  regular  trips  to  Rushville.  It  was  held  that  within, 
the  meaning  of  the  contract  '*the  road  was  not  completed  and  that  the  cara 
were  not  running  thereon  to  Rushville  by  the  twenty- fifth  day  of  December,  1866, 
and  that  the  note  in  suit  was  therefore  by  its  terms  null  and  void."    Freeman- 
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complied  with  and  payment  made,  the  plans  are  changed 
by  the  company  so  as  to  amount  to  non-performance,. 
the  money  so  paid  may  be  recovered  back,^ 

§  337.  Colorable  subscriptions  binding.— Where  both 
parties  have  entered  into  the  contract  with  an  under-, 
standing  that  it  shall  be  colorable  only  with  the  object 
of  inducing  others  to  subscribe,  and  others  have  been 
induced  by  it  to  do  so,  both  the  fraudulent  and  subse- 
quent subscriptions  are  binding.  The  parties  to  the 
fraudulent  subscriptions  may  be  compelled  by  sub- 
sequent subscribers  to  make  good  the  status  they 
have  represented  by  their  conduct  to  exist ;  and  be- 
cause of  this  power  on  their  part,  subscribers  subse- 
quent to  them  are  not  allowed  to  set  up  the  fraud  to 
avoid  their  own  subscriptions.^ 


tal  T.  Matlock,  67  Ind .  99.  A  promise  to  pay  money  npon  the  completion  of  a 
railroad  described  in  the  contract  can  only  bfc  enforced  by  the  promisee  upon 
proof  that  the  railroad  named  has  been  completed,  and  it  will  not  be  sufficient 
to  entitle  the  promisee  to  a  recovery  to  prove  that  a  railroad  has  been  built,  for 
it  most  be  shown  that  the  railroad  described  has  been  built  Low  v.  Studebaker, . 
110 Ind.  57;  ION.  E.  801. 

1  Jewett  V.  Lawrenceburgh  &  W.  M.  R.  R.  Co.,  10  Ind.  539. 

«  Conn,  etc.,  R.  R.  Co.  v.  Bailey,  24  Vt.  465,  476;  Jewett  Valley  Ry.  Co.,  34 
O.  St.  60.  See  also,  Downie  v.  White,  12  Wis.  176;  Weatherbee  v.  Baker,  35  N. 
J.  Eq.  501;  Centre  &  K.  Tump.  Road  Co.  v.  McConahy,  16  Se&rg,  &  R.  140; 
Phoenix  Warehousing  Co.  v.  Badger,  0  Hun,  293;  affd  67  N.  Y.  294;  Peychaud 
v.  Hood,  23  La.  Ann.  732;  Cleveland  Iron  Co.  v.  Enner,  116  Ul.  55;  Robinson 
V.  Pittsburg,  etc,  R.  Co.,  32  Pa.  St.  334;  Graff  v.  Pittsburg  &  S.  R.  Co.,  31  Pa. 
St.  489;  Mann  v.  Cooke,  20  Conn.  178;  Conn.  &  P.  R.  Co.  v.  Bailey,  24  Vt.  465; 
Davidson's  Case,  3  De  G.  <fc  Sm.  21;  Bridger's  Case,  L.  R.  9  Eq.  Cas.  74;  New 
Albany  <&  S.  R.  Co.  v.  Slaughter,  10  Ind.  218;  Blodgett  y.  Morrill,  29  Vt.  .509; 
Minor  v.  Mech.  B'k,  1  Pet.  46;  Bates  v.  Lewis,  3  O.  St.  459;  Litchfield  B'k  v. 
Chmrchf  29  Conn.  137;  Mangles  v.  Grand  Collier  Dock  Co.,  10  Sim.  519;  Chou- 
teau Ins.  Co.  V.  Floyd,  74  Mo.  286.  On  like  principle  the  following  promises  on 
the  part  of  the  corporation  have  been  held  unavailable  as  defences;  that  the  sub- 
scription shall  be  in  fact  a  pledge  of  stock  by  the  corporation  to  the  subscriber 
or  that  it  may  be  surrendered.  Melvin  v.  Lainor  Ins.  Co.,  80  III.  446;  White 
MU.  R.  Co.  V.  Eastman,  34  N.  H.  124;  Gill  v.  Bates,  72  Mo.  424;  that  the  sub- 
scriber should  be  entitled  to  keep  his  stock  on  payment  of  less  than  its  par  value; 
Caster  v.  Titusville  Gas  *  Water  Co.,  63  Pa.  381 ;  Un.  Mut.  L.  Ins.  Co.  v.  Frear- 
stone  Mfg.  Co.,  97  111.  537;  for  other  similar  executory  contracts  held  to  be  in- 
valid as  defenses,  see  Piscataqua  Ferry  Co.  v.  Jones,  39  X.  H.  491 ;  Crossman  ▼• 
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The  rule  was  applied  to  a  secret  agreement  between 
an  agent  of  a  company  and  a  subscriber  that  the 
amount  of  stock  contracted  for  should  be  reduced  after 
the  entire  subscription  had  been  used  to  induce  others 
to  subscribe.^ 

§  338.  Fictitioiis  sulMSMsriptiomu— But  there  is  a  distinc- 
tion between  subscriptions  fraudulently  made  to  induce 
others  and  fictitious  subscriptions.  If  by  the  latter, 
persons  are  induced  to  subscribe,  their  subscriptions 
are  voidable,  for  there  is  a  toal  absence  of  the 
reason  for  holding  them  which  exists  in  the  former 
case.  And  it  has  been  held  that  they  are  not  bound  in 
cases  of  colorable  subscriptions  if  the  previous  subscrip- 
tions based  upon  the  secret  agreement  were  made  by 
persons  unable  by  reason  of  insolvency  or  other  cause 
to  carry  out  their  agreements.  But  this  cannot  be  ad- 
mitted as  a  principle.  It  might  be  allowed  to  operate 
in  exceptional  cases,  but  it  would  be  diflScult  to  avoid 
carrying  it  too  far  in  practice.  If  it  applies  to  a  case 
where  there  has  been  a  fraudulent  secret  agreement 
not  binding  or  admissible  in  evidence,  there  is  no  reason 


Penroee  Ferry  Bridge  Co.,  26  Pa.  69;  New  Albany  AS.  R.  Co.  ▼.  Fields,  10  Ind. 
187;  East  Tenn.  <fc  Va.  R.  Co.  y.  Qammon,  5  Sneed  (Tenn.),  667;  Saffold  v. 
Barnes,  39  Miss.  399;  Payson  v.  Withers,  5  Biss.  269;  Goff  v.  Hawkeye  Pump 
&  W.  M.  Co.,  62  la.  691;  Corwith  y.  Colyer,  69  HI.  602.  Where  the  sabscrip- 
tion  was  made  for  the  sole  pmpose  of  enabling  the  corporation  to  obtain  a  certi- 
ficate of  organization  under  an  agreement  with  the  other  subscribers  that  the 
subscriber  should  not  be  liable  on  the  stock  but  should  hold  it  as  a  trustee,  be 
was  held  liable  on  his  subscription  as  between  himself  and  the  creditors  of  the 
corporation.  But  it  was  held  that  he  was  not  liable  to  an  assessment  on  his 
stock  in  a  suit  by  other  subscribers  brought  for  the  purpose  of  winding  up  the 
concern  and  paying  its  debts,  especially  where  their  subscriptions  are  not  folly 
paid.  Winstow  y.  Brooks  (Bl),  4  L.  R.  An.  607.  See  Wilson  y.  Riyett,  119  III. 
879. 

^  White  Mts.  R.  R.  Co.  v.  Eastman,  34  N.  H.  124.  See  Whitehall,  etc,  R.  R. 
Co.  V.  Myers,  16  Abb.  Pr.  34;  Buffalo,  etc.,  R.  R.  Co.  y.  Dudley,  14  N.  T.  336; 
Jewett  y.  Valley  R.  R.  Co.,  34  O.  St.  601. 
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for  withholding  it  in  any  case  where  a  preceding  sub- 
scriber can  be  shown  to  have  been  insolvent  at  the  time 
of  subscribing. 

The  application  of  such  a  rule  in  practice  would  render 
voidable  a  large  proportion  of  stock  subscriptions. 

§  839.  When  subscriptions  become  payable. — Though, 
as  we  have  shown,  a  subscription  is  binding  unless  re- 
voked before  acceptance  from  the  time  it  is  made,  the 
subscriber  cannot  be  called  upon  to  contribute  his  share 
of  the  capital  until  the  corporation  has  been  actually 
formed.  There,  is  no  completed  contract ;  and,  there- 
fore, no  matured  liability  until  the  company  has  been 
incorporated  and  invested  by  law  with  authority  to 
carry  on  business  in  a  corporate  capacity.^ 

§  340.  Statutory  modifications  of  the  common  law. — The 

common  law  requirement  that  the  whole  capital  stock 
shall  be  subscribed  before  the  corporation  shall  have 
the  right  to  make  assessments,  is  in  several  states  mod- 
ified by  statutes.^  The  general  current  of  authorities 
maintains  the  rule  that  compliance  with  such  provision 
is  a  condition  precedent  to  the  right  to  make  calls  or 
assessments,  thus  harmonizing  with  the  decisions  made 
with  respect  to  the  common  law  rule  that  subscriptions 
for  the  entire  capital  is  a  condition  precedent.  "  It 
would  appear  unjust  as  well  as  a  violation  of  the  con- 


^  Peoria,  etc.,  K.  R.  Co.  v.  Preston,  35  la.  116  ;  New  Haven  Cent.  R.  R.  Co.  y. 
Johnaon,  90  N.  H.  300;  Contocook  Valley,  R.  R.  Co.  y.  Barker,  32  Id.  863; 
Continental  T.  Co.  y.  Valentine,  10  Pick.  142;  Mass.  Iron  Co.  y.  Hooper,  7 
Cnsb.  183;  Hamilton,  etc.,  P.  R.  Co.  y.  Rice,  7  Barb.  157;  Lewey's  Island  R.  R. 
Co.  y.  Bolton,  48  Me.  451 ;  Hughes  y.  Antietam  Mfg.  Co.,  34  Md.  316.  See  North 
Safford  Steel,  etc.,  Co.  y.  Ward,  L.  R.  3  Bzch.  172,  supra. 

'  In  Wisconsin  it  is  proyided  that  until  at  least  one  half  of  its  capital  stock 
has  been  subscribed,  and  at  least  20  per  cent  thereof  paid  in,  "  no  such  corpora- 
tion shall  transact  business  with  any  other  than  its  members.  It  was  held  tbat 
until  this  statute  was  complied  with,  a  corporation  has  no  right  to  make  an 
assessment.    Anyil  Min.  Co.  y.  Sherman,  74  Wis.  226;  42  N.  W.  222. 
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tract  of  subscription  to  assess  the  stock  of  one  subscriber 
for  the  expenses  of  the  general  business  of  the  corporation 
before  it  is  authorized  to  do  such  business,  and  capable 
of  making  fair  and  equal  assessments  upon  all  of  its 
capital  stock ;  and  neither  condition  is  complied  with 
until  all  of  its  capital  stock  has  been  subscribed."  ^ 

But  such  condition  being  as  much  for  the  protection 
of  subscribers  themselves  as  of  the  business  community, 
and  being  a  provision  of  law  entering  into  and  forming 
part  of  the  contract  of  subscription,  it  may  be  waived 
and  the  liability  made  absolute  by  any  act  showing  a 
contrary  intention  on  the  part  of  the  subscriber,  such  as 
participating  in  the  organization  before  the  required 
amount  has  been  raised,  voting  to  begin  the  business 
for  which  the  corporation  is  being  organized,  and  the 
like.» 

§  341.  The  rale  in  Oregon. — Under  the  general  in- 
corporation laws  of  Oregon  and  the  construction  given 
to  them  by  the  courts,  an  exceptional  rule  prevails  in 
that  state,  and  it  is  there  held  that  whenever  a  corpora- 
tion is  so  organized  as  to  be  capable  of  prosecuting  its 
business,  it  has  power,  through  its  board  of  directors,  to 


1  OBTOii,  J.,  in  AnyU  Min.  Co.  v.  Sherman,  74  Wis.  225;  42  N.  W.  22G.  See 
also,  Salem  Mill  Dam  y.  Hopes,  6  Pick.  2S;  Stoneham  Br.  R.  Co.  v.  Gould,  2  Gray, 
277;  Bridge  y.  Chapin,  6  Gush.  50;  Eaton  y.  B*k,  144  Mass.  260;  Warwick,  R.  R 
Co.  y.  Cady,  11 R.  I.  131;  Haskell  y.  Worthington,  19  Am.  &,  Eng.  Cor.  Gas.  275: 
Banty  y.  Buckles,  68  Ind.  49;  AUman  y.  Hayana,  R.  <&  E.  R.  Co.,  88  HI.  521 ; 
Peoria  <&  R.  I.  li.  Co.  y.  Preston,  35  la.  115;  Rockland,  etc,  Co.  y.  Sewall,  78  Me. 
167,  198.  The  following  are  authorities  under  statutes  modifying  the  common 
law  requirement,  and  are  to  the  effect  that  when  the  statute  fixes  a  less  amount 
than  the  whole  as  that  which  must  he  obtained  it  constitutes  a  condition  pre- 
cedent to  the  making  of  calls  or  beginning  of  business;  Jewett  y.  Valley  R.  Co., 
34  O.  St.  601;  Schenectady  &  S.  P.  R.  Co.  y.  Thatcher,  11  K.  Y.  102;  Boston 
B.  &  G.  R  Co.  y.  Wellington,  118  Mass.  79;  Hanoyer  June.  &  S.  R.  Co.  v. 
Haldeman,  82  Pa.  St.  36;  New  Hayen  <&  D.  R  Co.  v.  Chapman,  38  Conn.  ^. 

'^  Marshall  Foundry  Co.  y.  Killian,  99  N.  Car.  501;  Belton  Compress  Co.  v. 
Saunders,  70  Tex.  609.    See  also,  Naugatuck  W.  Co.  y.  Nichols,  58  Conn.  403;  20 
A.  31.5. 
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levy  assessments  ;  and  that  subscriptions  to  the  entire 
amount  of  stock  is  not  a  condition  precedent  to  general 
corporate  existence  unless  expressly  made  so  in  the 
articles  of  incorporation.^ 

§  842.  Constraction  of  special  proyislons. — Where  the 
charter  or  articles  do  not  definitely  fix  the  entire  amount 
of  the  capital  stock,  but  only  provide  that  it  shall  not  be 
less  than  a  certain  sum  nor  more  than  a  certain  other 
sum,  and  contain  no  other  provision  or  direction  on  the 
subject,  it  will  be  presumed  that  the  intention  is  that 
the  stockholders  or  directors  shall  fix  the  amount  by 
vote.  In  such  case  no  assessments  can  be  levied  until 
the  amount  is  determined,*  nor  after  it  is  determined, 
until  the  whole  amount  has  been  subscribed.^ 

In  any  case,  however,  where  a  corporation  is  author- 
ized by  law  or  its  articles  to  begin  the  prosecution  of  its 
main  enterprise  before  the  amount  of  its  capital  has  been 
fixed  at  a  certain  sum  by  vote  of  stockholders  or  other- 
wise, such  authority  also  empowers  it  to  make  calls  upon 
its  shareholders  to  contribute  the  requisite  capital  for 
that  purpose.* 

The  same  exception  governs  where  a  corporation  is 
authorized  by  its  charter  or  articles  not  in  conflict  with 
general  law  to  enter  into  engagements  and  incur  ex- 
penses before  the  whole  amount  of  its  capital  has  been 


^  Oregon  Cent.  R.  R.  Co.  v.  Scroggin,  3  Or.  161;  Willamette  Freighting  Co. 
y.  Stamns,  4  Id.  261.  A  proviso  in  sec.  6  of  tlie  Oregon  act  in  relation  to  private 
corporations,  mak^s  it  lawfnl  for  such  corporations  to  proceed  to  elect  directors 
After  one-half  of  the  capital  stock  has  been  subscribed.  Missc.  Laws  Ch.  7; 
Astoria  4&  S.  C.  R.  Co.  v.  Hill  (Or.),  25  P.  379. 

^  Somerset  R.  R.  Co.  v.  Clarke,  61  Me.  384;  Somerset,  etc.,  R.  R.  Co.  v.  Cush- 
ing,  45  Me.  524.    See  White  Mts.  R.  R.  Co.  v.  Eastman,  34  N.  H.  124. 

'  Beed  V.  Memphis  Oayoso Gku.  Co.,  9  Heisk.  Tenn.  545,  551;  Littleton  Mfg. 
Co.  V.  Parker,  14  N.  H.  543;  Cabot,  etc.,  Bridge  Co.  v.  Chapin,  6  Cush.  50; 
Contooook  YaUey  R.  R  Co.  v.  Barker,  32  N.  H.  363. 

*  Penobscot,  etc.,  R.  R.  Co.  v.  Bartlett,  12  Gray,  244;  Kichols  v.  Burilngton, 
etc.,  R.  Co.,  4  Greene  (Id.)  42;  Bucksport,  etc.,  R.  R.  Co.  v.  Buck,  65  Me.  6e6w 
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subscribed.  In  such  cases  the  shareholders  will  be 
liable  to  pay  calls  made  for  that  purpose  but  not  for 
any  other  purpose.* 

§  343.  Extent  of  liability  to  pay  assessments. — So  long 
as  the  statute  and  articles  ^u*e  pursued  there  is  no  doubt 
of  the  right  of  a  corporation  to  make  calls  and  levy 
assessments  to  the  full  amount  of  the  subscriptions 
whatever  the  purpose  for  which  the  subscribed  capital 
is  needed,  provided  such  purpose  be  authorized  by  the 
shareholders.  But  whether  assessments  can  be  col- 
lected to  pay  indebtedness  of  the  corporation  beyond 
the  subscribed  capital  stock,  depends  upon  the  statutory 
provisions  of  the  particular  state  where  the  question 
arises.  It  is  clear  that  at  common  law,  there  was  no 
liability  incurred  by  the  contract  of  subscription,  be- 
yond the  par  value  of  the  stock  subscribed ;  nor  did 
the  common  law  provide  any  remedy  by  forfeiture 
against  the  delinquent  shareholder.  To  authorize  a 
sale  of  the  stock,  even  for  that  purpose,  statutory  author- 
ity is  necessary.*  It  is  well  settled  by  the  great  pre- 
ponderance of  authority  both  in  this  country  and  in 
England,  that  a  stockholder  cannot  be  assessed  above 
the  par  value  of  his  stock.  The  mere  act  of  creating  a 
corporation  implies  a  limited  liability.*  The  liability 
of  the  stockholder  being  purely  ex  contractu  extends  no 
further  than  the  undertaking  to  contribute  capital  con- 


^  Central  Tamp.  Co.  v,  Valentine,  10  Pick.  142;  Salem  Mill  Pam  Ca  ▼.  Bopes^ 
6  Pick.  28,  48. 

3  Bat  see  Santa  Cruz  R.  R.  Co.  y.  Spreckles,  66  Cal.  198;  Sullivan  v.  Tiinnfo, 
Min.  Co.,  39  Cal.  465,  holding  that  assessments  could  be  made  and  collected  be> 
yond  the  par  value  of  the  stock.  But  in  that  state  it  may  be  considered  as  still 
an  interesting,  if  not  a  leading  question.  In  the  latest  case  first  cited  above  the 
decision  was  by  a  bare  majority,  and  seems  to  be  overborne  by  the  able  dissent- 
ing opinion  of  Thornton,  while  McKinstby,  J.,  concurred  with  the  majority 
on  another  ground  expressing  no  opinion  on  the  present  question. 

*  Oliver  V.  Liverpool,  etc.,  Ins.  Co.,  100  Mass.  531,  539. 
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tained  in  his  subscription. ^  It  is  held  in  California* 
that  the  directors  may  assess  stockholders  beyond  the 
par  value  of  the  stock  to  pay  indebtedness  of  the  cor- 
poration. But  it  would  seem,  according  to  often  recog- 
nized rules  of  construction,  that  the  legislature  having 
expressly  defined  the  extent  and  nature  of  the  personal 
liability  of  stockholders  and  directors  in  such  case,  and 
provided  ample  and  specific  means  for  its  enforcement,^ 
that  it  is  not  only  unnecessary  but  contrary  to  the 
maxim  eocpresdo  unis  alterior  excludit  to  superadd  by 
construction  power  to  make  further  exactions,  and  con- 
fer a  power  upon  corporate  managers  by  implication 
from  the  language  of  statutes  intended  to  place  limita- 
tions on  the  exercise  of  powers  by  them.  The  power, 
if  possessed,  is  much  more  likely  to  be  perverted  and 
employed  coUusively,  to  confiscate  the  property  of  the 
shareholder,  from  motives  of  self-interest  than  to  be 
exercised  fairly  in  the  interest  of  creditors. 


1  Great  IMIb,  etc.,  R.  R.  Co.  v.  Gopp,  88  K.  H.  124;  Stete  v.  Morristown  Fire 
Abb^ii,  3  Zab.  195;  Morley  v.  Thayer,  3  Fed.  Bep.  787;  Chase  y.  Lord,  77  K.  T. 
*1;  Slee  y.  Bloom,  19  Johns.  453,  473;  Showy.  Baylan,  16  Ind.  384;  Coffin  y. 
Rich,  45  Mass.  511 ;  Gray  y.  Coffin,  68  Mass.  198,  199;  French  y.  Tesche- 
macfaer,  24  Cal.  518,  540;  Inhah.  of  Norton  y.  Hodges,  100  Mass.  241;  OUyer 
y.  Lly.,  etc.,  Ins.  Co.,  100  Mass.  531,  539.  Personal  liability  and  membership  in 
a  corporate  body  are  inconsistent  ideas.  Liyerpool  Ins.  Co.  y.  Massachusetts, 
10  Wall.  566,  576;  New  England  B'k  y.  Stockholders,  etc.,  6  R.  I.  188;  Walker 
y.  Lewis,  49  Tex*  128;  Green  y,  Beckman,  69  Cal.  545;  Jones  y.  Jaman,  34  Ark. 
323;  Windham  Proy.  Inst.  y.  Sprague,  43  Vt.  502;  Woods  y.  Hicks,  7  Lea. 
(Tenn.),  40;  Terry  y.  Little,  101 U.  S.  216;  Smith  y.  Hackabee,  53  Ala.  191 ;  Spense 
y.  Iowa  YaUey  Constr.  Co.,  36  la.  407 ;  Salt  Lake  City  Nat.  B*l  y.  Hendricksey, 
40  N.  J.  L.  Repy  52;  Van  Sandon  y.  Moore,  1  Russ.  Ch.  392,  408;  Atwood 
y.  R.  L  Agr.  B%  1  R.  I.  376.  But  where  stockholders  haye  yoluntarlly 
assessed  themselyes  and  paid  the  assessments,  a  debt  is  not  thereby  created 
against  the  corporation  for  which  an  action  will  lie.  Bid  well  y.  Pittsburg,  etc., 
R.  H.  Co.,  114  Pa.  535;  6  AtL  Rep.  729;  Leayitt  y.  Oxford,  etc.,  Co.,  3  Utah^ 
265;  1  P.  356.  The  law  is  the  same  in  England  and  in  the  *'  Companies  Act  '* 
Cayaugh^sLaw  of  Money  Securities,  2d.  Rd.  494;  Lion,  etc.,  Ins.  Co.  y.  Tucker, 
L.  R.  12  Q.  B.  D.  176;  In  re.  Norwich  Ins.  Soc.,  L.  R.  13  Ch.  D.  693;  In  re  City, 
etc,  B'k,  L.  R.  4  App.  Cas.  337  to  632;  City,  etc.,  B'k  y.  Houldsworth,  L.  R.  5 
App.'0a8.817. 

s  See  R.  R.  Ca   y.  Spreckles,  65  Cal.  193;  Sulliyan  y.  Min.  Co.,  39  CaK 
465. 
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§  344.  Time  and  mode  of  payment. — Unless  it  be  so 
expressed  in  the  contract  of  subscription,  part  payment 
at  the  time  of  subscribing  is  not  necessary  to  its  valid- 
ity. And  even  where  by  its  terms  or  by  the  terms  of 
the  articles  or  general  law,  it  is  required,  a  party  who 
does  not  make  the  part  payment  at  the  time  of  sub- 
scribing whose  payment  is  afterwards  accepted  by  the 
corporation,  can  claim  his  rights  as  a  stockholder. 

Although  it  may  have  been  agreed  between  the 
stockholders,  that  payment  of  the  stock  should  not  be 
enforced  but  should  be  paid  by  the  dividends,  if  valid, 
and  not  contrary  to  public  policy,  still  the  contract  can- 
not be  set  up  to  defeat  the  collection  of  a  note  given  by  a 
stockholder  thereafter,  for  the  amount  of  his  stock. 
The  giving  of  such  note  amounts  to  a  rescission  of  any 
such  agreement.^ 

§  345«  In  what  subscriptions  to  be  paid« — ^In  the  absence 
of  a  provision  in  the  by-laws  or  in  the  contract  of  sub- 
scription to  the  contrary,  subscriptions  like  other 
promises  for  a  sum  certain  are  payable  in  cash  only. 
And  a  payment  by  a  check  on  a  solvent  bank  by  a 
solvent  and  responsible  drawer  does  not  satisfy  the 
terms  of  a  statute  requiring  cash  payment.'  But  un- 
less expressly  required  by  statute  to  be  paid  in  cash  a 
provision  in  the  constating  instruments  allowing  pay- 
ments otherwise  will  be  valid. 

And  where  there  is  no  express  provision  how  or  in 
what  stock  subscriptions  shall  be  paid,  the  directors 
having  general  power  to  prescribe  the  manner  of  pay- 
ment may  direct  the  character  of  payment  to  be  ac- 
cepted and  may  accept  labor  materials  or  promissory 


1  McDowell  T.  Chicago  Steel  Works,  124  Ul.  491.    See  WhitUker  ▼.  Gnai- 
mond,  68  Mich.  249;  N.  O.  <fc  G.  R.  Co.  y.  Frank,  39  La.  Ann.  707. 
«  People  V.  Stockton,  etc.,  R.  R.  Co.,  45  Cal.  306. 
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notes  instead  of  cash.^  But,  under  the  New  York 
statute  allowing  certain  companies  to  purchase  prop- 
erty necessary  for  their  business  and  to  issue  stock  to 
the  amount  in  value  thereof  in  payment,  it  is  held  that 
such  corporations  have  no  power  to  issue  their  stock 
in  payment  for  purchased  property  at  less  than  par 
value.* 

Under  such  a  subscription  a  refusal  to  perform  the 
labor  or  deliver  the  materials  renders  the  subscriber 
liable  for  the  amount  subscribed  in  money.' 

Collateral  agreements  between  a  corporation  and 
particular  subscribers  for  the  payment  of  subscriptions 
otherwise  than  in  cash,  unless  such  privilege  is  accorded 
alike  to  all,  are  fraudulent  and  void  as  to  the  other 
subscribers,  and  in  all  cases  as  to  creditors  who  have 
given  credit  without  notice  of  such  special  arrange- 
ments.* 


1  Clark  y.  Fumfngton,  11  Wis.  806;  Eppes  v.  Miss.  &  G.  <fc  T.  R.  R.  Co..  85 
Ala.  33. 

*  Rsv&ning  5  N.  Y.  S.  124.  Gamble  y.  Queens  County  Water  Co.  (N.  Y.),  25 
K.  £.  201.  An  original  issue  on  credit  of  stock  in  a  corporation  at  less  than 
half  its  par  yalue  is  in  yiolation  of  Const.  Ala.,  art  14,  sec.  0,  which  prohibits 
increase  of  stock  except  for  money,  labor  done,  or  money  or  property  actually 
received.  Perry  y.  Tuscaloosa  Cotton-Seed  OU  Mill  Co.  (Ala. ),  9  So.  217  (April  30, 
1891). 

*  Haywood,  etc.,  R.  R.  Co.  y.  Bryan,  6  Jones  (N.  C),  82.  It  was  held  imder  a 
statute  requiring  a  payment  of  five  dollars  on  each  share  subscribed  and  proyid- 
ing  that  without  such  payment  no  subscription  should  be  yalid,  that  the  giying 
of  a  note  for  the  amount  was  not  a  compliance  with  the  statute.  Boyd  y.  Peach 
Bottom  R.  R.  Co.,  90  Pa.  St.  169.  But  in  another  case  under  a  statute  proyid- 
ing  ihat  upon  each  share  of  stock  subscribed  the  subscriber  should  pay  to  the 
commissioners  taking  the  same  fiye  dollars,  and  on  non-payment  of  said  install- 
ment, the  subscription  should  be  yoid,  it  was  held  that  although  the  subscriber 
who  had  glyen  his  note  for  the  amount,  could  not  haye  been  compelled  to  pay 
the  $5  per  share  by  force  of  the  subscription,  yet  if  he  and  the  other  subscribers 
chose  to  waiye  the  provisions  thus  made  for  their  benefit  respectively  and  agreed 
that  upon  his  giving  bond  for  the  amount,  it  should  be  taken  as  cash  and  be  ad- 
mitted into  the  company,  and  he  does  so,  he  could  be  compelled  to  pay  the  same. 
Home  Stock  Ins.  Co.  v.  Sherwood,  72  Mo.  461,  464;  see  also  Rae  v.  Russell, 
12  Ired.  224;  Highland  Tump.  Co.  v.  McKean,  11  Johns.  100;  HibemiaTump. 
Co.  V.  Henderson,  8  Searg.  &  R.  219;  Wilmarth  v.  Crawford,  10  Wend.  841. 

*  Noble  v.  Callender,  20  O.  St.  199;  Henry  v.  Vermilion,  etc.,  R.  R.  Co.,  17 
O.  St.  187.    Where  subscribers  to  the  capital  stock  of  a  company,  upon  payment 

24 
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§  346.  Stockholder  as  plaintiff  against  corporation. — 

Except  as  witness,  juror,  etc.,  so  far  as  his  dealings  may 
affect  third  creditors  and  other  shareholders  with  re- 
spect to  his  interest  in  the  corporation,  a  stockholder 
holds  as  independent  a  relation  to  the  corporation  as 
if  such  interest  did  not  exist. 

He  may  contract  with  the  corporation  ;  and  with 
respect  to  his  contracts  with  it,  he  owes  no  greater 
duty  than  third  parties.  Consequently,  he  may  pur- 
chase claims  against  the  corporation  >  and  obtain 
security  for  his  claims  to  the  exclusion  of  the  other 
creditors.*  While  at  law  he  cannot  sue  the  corpora- 
tion on  account  of  inter  sc  rights,*  yet  outside  of  these, 
his  relation  constitutes  no  impediment  either  at  law  or 
in  equity.*  He  has  no  authority  or  power  as  an  agent 
by  virtue  of  his  interest.* 

But  at  common  law,  his  interest  was  considered 
such  as  to  disqualify  him  from  testifying  as  a  witness 


of  one-third  of  the  par  value,  cause  to  be  issued  to  themselyes  shares  of  folly  paid 
stock,  and  at  the  same  meeting  issue  a  certain  number  of  shares  to  certain  per- 
sons for  services  alleged  to  have  been  rendered  by  them  to  the  company,  without 
any  statement  of  the  amount  due  for  such  services,  the  court  will  not  enforce 
the  issue  of  such  shares,  the  contract  being  tainted  with  fraud.  State  v.  Tim- 
ken,  48  N.  J.  L.  87;  2  A.  788.  Infra,  541,  et  seq. 

^  Gordon  v.  Preston,  l.Watts,  385;  Hartford  A  K.  H.  R.  R.  Ca  v.  Kennedy. 
12  Conn.  499,  509;  Cent.  R.  R.  Co.  v.  Claghom,  1  Speer's  £q.  (S.  C.)  545,  662. 

^  Stockholders  owhig  money  upon  their  stock  subscriptions  have  the  right  to 
buy  and  pay  for  the  company's  bonds,  and  either  hold  them  or  pass  them  upon 
the  market.    Bergen  v.  Porpoise  Fishing  Co.,  42  N.  J.  397;  8  A.  523. 

»  Ely  V.  Sprague,  1  Clark's  Ch.  (N.  T.),  851;  Longley  v.  Stage  Line  Co.,  83 
Me.  39;  American  B'k  v.  Baker,  4  Met.  (Mass.)  164,  176;  Reichwald  v.  Com- 
mercial Hotel  Co.,  106  m.  439. 

*  Infra,  Ch.  XXU. 

fi  Culbertson  v.  Wabash  Nav.  Co.,  4  McLean,  544;  Ex  parte  Booker,  18  Ark. 
388;  Bidwell  v.  Pittsburgh,  etc.,  Co.,  114  Pa.  St.  535;  6  A.  729;  Gifford  v.  New 
Jersey,  etc.,  Co.,  2  Stock.  Ch.  171;  Rogers  v.  Danby  Univ.  Soc.,  19  Yt.  187; 
Waring  v.  Cahawba  Co.,  2  Hay  (S.  C),  109;  Pierce  v.  Partridge,  44  Mass.  44; 
Sanborn  v.  Lefferts,  58  N.  Y.  179;  Bamstead  v.  Empire  Mln.  Co.,  5  Cal.  299; 
Wasau  A  Y.  Co.  v.  Plummer,  85  Wis.  274;  Dunstan  v.  Imperial,  etc.,  Co.,  8  B. 
&  Ad.  125;  Samuel  v.  Holladay,  1  Woolw.  400,  418. 

^  Morelock  v.  Westminster  Water  Co.  (Md.),  4  A.  404. 
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for  the  corporation.^  A  transfer  will  qualify  him, 
although  the  transfer  has  not  been  registered.'  A 
stockholder  is  disqualified  from  serving  as  a  juror,*  or 
judge,  where  the  corporation  is  a  party .^  Being  re- 
lated to  a  stockholder  does  not  disqualify  a  judge  ^ 
though  it  seems  that  it  does  a  juror.^ 


1  Porter  ▼.  B'k  of  Rutland,  10  Yt.  410;  McAul^y  y.  The  York,  etc.,  6  OaL  80; 
Fierce  v.  Kearney,  6  Hill,  82;  Mokelnnme  Hill,  etc,  Co.  ▼.  Woodbury,  14  Cal. 
265;  Mitchell  ▼.  Beckman,  64  Cal.  117;  Compare  Church  ▼.  Sterling,  16  Conn. 
388;  Simons  ▼.  yalcan,etc.,  Co.,  01  Pa.  St.  202;  Washington  B'k  v.  Palmer,  2 
Sandf.  Sup.  Ct  686;  New  York,  etc.,  R.  R.  Co.  y.  Cook,  Id.  7?3. 

2  Union  B*k  y.  Owen,  4  Hmnph.  (Tenn.)  888;  Ul.  Ins.  Co.  y.  Marseilles  Mfg. 
Ca,  6111.  286;  Bell  y.  Hull,  6  M.  A  W.  600. 

*  DeL,  etc,  R.  R.  Co.  y.  Irick,  28  N.  J.  L.  821;  Bank  of  Utica  y.  SmaUey,  2 
Cow.  770;  Gilbert  y.  Manchester  Iron  Mfg.  Co.,  11  Wend.  627;  State  y.  Catskill 
B'k,  18  Wend.  466. 

«  Williams  y.  Smith,  6  Cow.  166;  Flesson  y.  SaYage  S.  M.  Co.,  3  NeY.  167; 
Georgia  R.  R.  Co.  y.  Hart,  60  Ala.  550;  SilYer  y.  Ely,  8  Watts  A  S.  (Pa.)  420; 
Page  Y.  Contoocook  Yal.  R.  R.  Co.,  21  N.  H.  488;  Peninsular  R.  R.  Co.  y. 
Howard,  20  Mich.  18. 

A  Dinns  y.  Prop,  of  Grand  Junction  Canal,  8  H.  L.  Cas.  759.  See  also  Codey 
on  Const.  Limit.,  Sees.  410,  411;  Washhigton  Ins.  Co.  y.  Price,  1  Hopk.  Ch.  (N. 
Y.)  1;  Fttiinsular  Ry.  Co.  y.  Howaid,20  lOch.  18;  Stuart  y.  Mechanica'  ft  Ew 
Fk,  19  Johna.  4fi0»  501. 

•  SeanburghLi  Ooii  ▼#  Ontter,  0 1\  816. 
V  Georgia  R.  R.  Co.  T.  Hart,  60  Ala.  660. 


872  OOHrEKACTS  OF  MAMBEESHIP.  §  847 


CHAPTER  XIV. 

OONTSAOTS  OF  MEMBEBSHIP  IN  OTHEB  THAN  OAFHAIj  STOCK 

G0BP0BATI0N8* 


§  847.  General  features  of  contract. 

348.  Membership  in  voluntary  asaodatloill. 

349.  Eifect  of  becoming  incorporated. 

360.  Easiness  features  in  all  societies, 

351.  Scope  of  the  subject. 

352.  Mutual  benefit  contracts. 

353.  Contract  where  found. 

354.  Limitation  as  to  beneficiaries. 

355.  Designation  how  made. 

356.  Nature  of  member's  interest. 

357.  Bequisites  of  yalid  designation. 

358.  Failure  to  designate. 

350.  Change  of  beneficiary. 
300.  Change  must  be  made  in  pursuanoe  of  bf-lamSk 

361.  Change  cannot  be  defeated  )jf  default  of 

362.  Obligations  assumed  in  contract. 

363.  Personal  distinguished  from  other  duties. 

364.  Assessments. 

365.  Fees  and  dues. 

366.  Liability  of  members  of  voluntary  ssworiitlonSi 

367.  Voluntary  withdrawal. 

368.  Effect  of  withdrawaL 

360.  Membership  in  boards  of  trade,  clubs,  etc 

§  847.  General  features  of  contract*— In  other  than 
capital  stock  corporations  the  terms  of  the  contract  are 
evidenced  by  the  charter  or  articles,  the  constitution 
adopted  by  the  incorporators  and  all  the  by-laws  in 
force  at  the  time  the  constitution  is  signed  by  the  can- 
didate for  membership.  In  most  incorporated  benevo- 
lent and  friendly  societies  such  signature  in  connection 
with  a  previous  election  or  acceptance  of  his  oflfer  to 
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become  such  completes  the  contract  of  membership, 
and  subjects  the  party  to  the  performance  of  the  duties 
therein  imposed. 

Often,  the  objects  of  the  association  are  co-operative 
and  mutually  beneficial  in  a  pecuniary  sense  ;  and  in 
all  such  cases  there  is,  in  addition  to  the  usual  obliga- 
tions, that  of  making  contributions  from  time  to  time, 
with  a  condition  that  upon  failure  to  so  contribute  the 
contract  of  membership  shall  cease.  Sometimes  the 
pecuniary  contract  is  entirely  independent  of  the  con- 
tract of  membership,  and  is  governed,  enforced  and 
terminated  by  the  same  principles  as  other  contracts 
of  a  similar  nature  without  affecting  the  party's  stand- 
ing as  a  member.  But  usually  the  two  contracts  are 
interdependent,  so  that  the  collateral  contract  for  the 
payment  of  money  cannot  be  enforced  by  either  party 
unless  the  promisee  is  a  member  at  its  maturity. 

§  348.  Membership  in  volantary  associations. — Whether 
a  non-capital  stock  association  be  incorporated  or  not 
is  unimportant  as  regards  the  rights  and  duties  of 
members  to  each  other.  These  are  determined  by  the 
articles  of  association  and  by-laws.  In  both  and  with 
like  effect  each  member  pledges  himself  "  to  obey  the 
laws  as  a  condition  of  his  membership,  by  an  express 
undertaking  in  signing  the  constitution,  and  his 
promise  to  support  the  constitution  and  by-laws  as  a 
brotherly  member.  Nor  is  this  pledge  executed  under 
the  by-laws  until  he  shall  have  answered  on  his  word 
of  truth  that  he  is  acquainted  with  the  constitution 
and  by-laws.  The  association  having  the  right  to 
make  the  by-laws  for  the  well-being  of  the  society  and 
the  proper  regulation  of  its  affeirs,  the  regulation  being 
a  reasonable  and  proper  one,  contributing  to  the  value 
of  the  membership,  and  the  good  of  the  association. 
and  the  member  having  accepted  the  by-laws  in  express 
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terms  in  his  entry  into  membership,  the  by-laws  con- 
stitute a  part  of  the  terms  of  the  contract/" ' 


»» 1 


§  349.  Effect  of  becoming  ineorpomted.— It  is  only  in 
the  legal  status  toward  third  parties  that  differences 
exist  between  voluntary  and  incorporated  religious, 
social,  benevolent  and  mutual  benefit  societies.  With 
respect  to  this  status  or  relation  the  authorities  are  not 
harmonious.  While  in  many  cases  the  members  of 
voluntary  associations  have  been  held  to  the  duties 
and  liabilities  of  partners,  they  have  in  others,  and 
under  different  circumstances,  been  held  to  occupy 
other  relations  and  to  be  exempt  from  personal  liability 
in  the  absence  of  an  implied  agency  authorizing  the 
particular  contract  upon  which  the  suit  was  brought.* 

Under  the  liberal  provisions  of  general  incorporation 
laws,  a  very  large  proportion  of  such  associations,  even 
those  that  are  strictly  social  and  benevolent,  as  clubs 
and  churches,  have,  in  this  country,  incorporated.  By 
doing  so  the  members  relieve  themselves  from  liability 
as  partners,  though  they  are  frequently  made  person- 
ally liable  by  statute  for  the  corporate  indebtedness^ 

Mutual  benefit  societies,  though  generally  incorpo- 
rated  under  the  statutes  authorizing  the  formation  of 


^  St.  Mary's  Benev.  Soc.  v.  Burford's  Admin.,  70  Pa.  Si.  S21. 

^  "  The  language  of  many  authorities  (particularly  those  where  the  peculiar 
rules  applicable  to  voluntary  associations  do  not  seem  to  have  been  brought  to 
the  attention  of  the  court)  proceeds  upon  the  idea  that  every  organization  must 
be  either  a  corporation  or  a  partnership. '  Many  of  the  cases  in  the  books  have 
been  decided  upon  this  principle:  Is  this  society  a  corporation  ?  No.  Then  it 
must  be  a  partnership.  But  this  is  not  the  only  alternative.  There  may  be  a 
joint  or  a  common  tenancy  in  property — ^there  may  be  a  mutual  or  reciprocal 
agency  in  transactions  for  a  specified  purpose — ^and  there  may  be  a  well-defined 
organization  of  the  owners  of  such  property,  or  the  actors  in  such  transactions, 
or  both— an  organization  even  having  articles  (like  a  partnership),  or  having  a 
constitution  and  by-laws  (like  the  charter  and  by-laws  of  a  corporation),  yet  the 
organization  may  be  in  the  eye  of  the  law  neither  a  partnership  nor  a  corpora- 
tion." Ebbinghausen  v.  Worth  Club,  4  Abb.  N.  C.  300,  n.  This  subject  fully 
considered  infra,  Ch.  XXVI. 
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social,  religious  and  benevolent  societies,  are  not  re- 
garded as  falling  within  either  of  those  classes.  In 
order  that  they  may  derive  corporate  existence  and 
power  under  such  statutes  it  is  essential  that  they  have 
no  capital  stock  and  be  not  organized  for  profit.^ 

§  360.  Business  features  In  all  societies— No  organi- 
zation can  be  held  together  and  conducted,  without 
financial  resources  of  some  kind.  Even  a  Sabbath 
school  composed  mainly  of  children  must  have  its 
revenues.  Hence,  the  making  of  contributions  is  nearly 
always  an  incident^  though  not  generally  a  condition,  of 
membership. 

The  non-payment  of  dues  is  never  a  cause  of  for- 
feiture or  expulsion,  unless  so  provided  in  the  articles 
or  by-laws  enacted  in  pursuance  of  statutory  authority 
or  special  contract. 

§  361.  Scopeofthesnbject.— Besides  capital  stock  cor- 
porations, there  may  be  incorporated  in  most  of  the 
states  innumerable  forms  of  aggregated  humanity  from 
the  purely  charitable  kindergarten  school  to  the  stock 
board  ;  and  the  means  of  obtaining  and  losing  member- 
ship in  these  are  also  numerous  and  varied.  In  a  given 
case,  the  peculiar  structure  of  the  organization,  the 
objects,  the  articles,  constitution,  by-laws,  rules  and 
regulations,  and  special  contracts,  if  any,  must  be  exam- 
ined. Nothing  less  than  an  encyclopaedia  would  ade- 
quately develop  and  expound  the  legal  inquiries  thus 
opened  up.  Only  some  of  the  more  important  bodies, 
membership  in  which  .involves  considerable  pecuniary 
interest,  will  be  treated  in  this  place. 

§  362*  Mutual  benefit  contracts.— A  mutual    benefit 


1  Infra,  §  959. 
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certificate  is  in  legal  eflFect  a  contract  of  mutual  insur- 
ance ,  ^  and  is  governed  generally  by  the  same  laws. 
Such  contract  is  of  a  dual  character.  It  contains: — 1st. 
In  connection  with  the  constitution,  by-laws  and  charter, 
the  contract  of  membership.  2nd.  The  contract  of  in- 
demnity or  for  benefits  or  both,  and  to  pay  assessment.^ 

In  the  absence  of  statutory  restrictions,  minors  are 
not  ineligible  to  membership  in  mutual  benefit  soci- 
eties. The  objection  that  an  infant  can  avoid  his  con- 
tract is  not  important,  as  adult  members  may  do  the^ 
like  without  incurring  any  liability.  Nor  is  the  ob- 
jection important  that  minors  could  not  act  as  trustees, 
because  of  their  immaturity  of  judgment.  The  same 
objection  would  lie  against  many  adult  members,  yet 
their  lack  of  intelligence  or  business  experience  would 
be  no  reason  for  excluding  them  from  membership.^ 

Such  contracts  are  made  by  two  classes  of  associa- 
tions: first,  those  organized  for  that  purpose  solely; 
second,  those  organized  for  fraternal  or  social  purposes 
which  annex  the  mutual  benefit  and  indemnity  feature 
as  an  incident. 

The  latter  class  usually  have  a  secret  organization 
and  ritual,  have  mystic  signs  and  pass-words.     There 


1  state  ▼.  Nichols  (la.),  41  N.  W.  4  ;  Hockland  t.  Canton,  Mass.,  etc,  Soc 
(Dl.),  21  N.  E.  794;  Endowment  &  Ben.  Ass'n  t.  State,  35  Ejin.  253;  10  P.  372; 
State  V.  Farmers'  &  Mech.,  etc.,  Ass^n,  18  Neb.  276;  Stamm  v.  Benefit  Ass'n,  65 
Mich.  317;  State  t.  Merchants*  Exchange,  etc.,  72  Mo.  146;  BUick  v.  Val.,  etc., 
Assn.,  52  Ark.  340;  12  S.  W.  477;  Bolton  v.  Bolton,  73  Me.  209;  Supreme  Com- 
mandery,  etc,  v.  Ainsworth,  71  Ala.  443;  Folmer^s  Appeal,  87  Pa.  St  133;  State 
V.  Bankers,  etc,  23  Kan.  499;  Miner  v.  Mich.  Mut.  B'k  Ass'n,  63  Mich.  338;  6 
West.  Rep.  117;  29  N.  W.  Rep.  852. 

^  As  a  mutual  insurance  contract,  it  is  defined  as  "  any  contract  whereby  a 
benefit  is  to  accrue  to  a  party  or  parties  named  therein,  upon  the  death  of  a  per- 
son, which  benefit  is  in  any  manner  conditioned  upon  persons  holding  similar 
contracts.''  Stat.  Mass.  1885,  ch.  183,  sec  7;  Harding  v.  Littlehale,  150  Mass. 
100;  22  N.  E.  703;  Laws  Cal.  1891. 

s  Chicago  Mutual  Life  Indemnity  Ass'n  v.  Hunt,  127  Dl.  257;  SON.  E.  55; 
127  111.  2.57. 
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are  two  kinds  of  benefits  paid  :  those  paid  on  account 
of  sickness  of  a  member,  and  those  which  provide  a 
specified  sum  to  be  paid  at  his  death  to  his  widow  and 
the  orphans,  or  to  a  designated  beneficiary. 

The  fraternal  orders  in  this  country  consist  of  in- 
ferior or  local  bodies  and  grand  lodges,  made  up  of 
delegates  as  chosen  representatives  from  the  former, 
but  having  its  own  officers  and  corporate  organization. 
In  collecting  assessments  and  paying  benefits,  the  in- 
ferior body  generally  acts  as  the  agent  of  the  grand 
lodge.  In  pure  and  simple  benefit  societies,  there  is 
no  tie  that  brings  or  binds  the  members  to  each  other, 
except  that  of  pecuniary  interest.  The  members,  as 
a  rule,  are  widely  separated  both  geographically  and 
socially  ;  and  the  continuance  of  their  connection 
is  optional.  Consequently,  there  is  little  stability  or 
permanency  in  such  associations.  But  during  their 
connection  the  members  are  as  much  bound  by  the 
constating  instruments  as  by  the  terms  of  any  special 
contract  they  may  hold,  or  as  are  the  members  of 
truly  fraternal  orders  which  hold  stated  meetings. 

§  353.  Contracts  in  benefit  society,  where  found.— Though 
different  views  have  been  expressed  both  as  to  the 
nature  of  such  contracts,  and  the  proper  evidence  to 
establish  them,  the  better  view  is,  that  they  are  to  be 
found  not  in  the  constitution  and  by-laws,  nor  in  the 
certificate  alone,  in  connection  with  the  application 
for  membership,  but  in  all  these  considered  together. 
In  Van  Bibber  v.  Van  Bibber,^  the  Supreme  Court  of 


^  82  Ey.  350.  The  constitution,  by-laws,  rules,  and  regulations  of  the  defend- 
ant's lodge  provided  that  a  resort  to  the  civil  courts  to  recover  benefits,  before 
the  disputed  question  was  submitted  to  the  lodge  and  taken  on  appeal  in  regular 
order  to  the  sovereign  grand  lodge,  should  render  any  right  or  claim  to  any  bene- 
fits null  and  void.  It  was  held  that  this  restriction  could  only  affect  benefits  to 
members  of  the  lodge,  and  not  benefits  to  which  strangers  were  entitled  by  virtue- 
of  a  contract  made  in  their  behalf  by  a  member  with  the  lodge.  Strasser  v.. 
Staats,  18  N.  T.  S.  167. 
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* 

Kentucky  says  :  "  The  certificate  of  membership  con- 
stitutes the  contract ;  but  it  ip  to  be  construed  and 
governed  by  the  company's  charter.  In  fact,  it  may 
be  said  that  the  charter  is  a  part  of  the  contract ;  and 
if  it  declares  who,  in  a  certain  event,  shall  be  the  ben- 
eficiary, the  parties  cannot  alter  this  legislative  direc- 
tion, because  neither  the  company  nor  the  insured  can 
do  anything  in  violation  of  it." 

In  a  New  Hampshire  case,  it  was  said  :  **  The  charter, 
by-laws  and  certificate  of  membership,  taken  together, 
rshow  what  was  the  understanding  of  the  parties.*'^ 
The  expressions  of  other  courts  on  the  subject  are 
vague  and  fragmentary.* 

The  correct  general  rule  is  thus  expressed  :  "  If  the 
certificate  refers  to  the  laws  of  the  order  in  such  a  way 
as  to  make  them  a  part  of  it,  then,  of  course,  they  are 
to  be  considered  as  a  part  of  the  contract  ;  but  if  the 
charter  is  in  general  terms  and  simply  provides  that 
the  society  may  conduct  the  business  of  paying  bene- 
fits to  its  members,  and  if  the  by-laws  contain  no 


1  Eastman  ▼.  Ptot.  M.  Relief  Ass'n  (N.  H.),  20  Cent.  L.  J.  206;  Splawn  t. 
Chew,  60  Tex.  585;  Masonic,  etc.,  Ben.  Soc  v.  Buckhart,  110  Ind.  192;  10  N. 
E.  79;  11  N.  E.  449.  Where  the  constitution  of  a  stock  exchange,  under  which 
each  member  binds  himself  in  resi>ect  to  the  manner  of  his  transaction  of  busi- 
ness and  of  his  right  to  continue  in  membership,  provides  that,  when  one  has 
lost  his  seat,  the  proceeds  of  the  sale  of  such  seat  may,  by  force  of  constitutional 
provision,  be  appropriated  to  his  creditors  in  the  exchange,  or  to  any  of  the  cor- 
porate objects,  a  member  who,  by  offending  against  the  rules,  may  have  forfeited 
his  seat,  has  no  further  interest  or  title  in  it  or  its  proceeds;  and,  the  privil^es 
of  membership  having  only  been  conferred  upon  him  on  condition  that  all  the 
rights  should  revert  to  the  exchange  on  the  happening  of  certain  events,  he, 
having  assented  to  the  rules,  cannot  complain  of  them  as  against  public  policy, 
nor  can  his  assignee.    Bel  ton  v.  Hatch,  109  N.  Y.  593;  17  N.  E.  225. 

^  In  the  by-laws,  Dolan  v.  Court  of  Good  Samaritan,  128  Mass.  437;  Charter 
and  by-laws,  Hellenberg  v.  Dist.  I.  O.  O.  B.,  94  N.  Y.  580;  Schunck  v.  Giegen- 
zeiter,  etc.,  44  Wis.  375.  "  The  contract  is  contained  in  the  certificates.''  Wor- 
ley  V.  N.  W.  Masonic  Aid  Ass'n,  10  F.  228.  See  also  Presbyterian,  etc.,  Fund 
V.  Allen,  106  Ind.  593;  7  N.  E.  317;  Bauer  v.  Sampson  Lodge,  102  Ind.  262;  1 
N.  E.  571;  Sup.  Commander^',  etc.,  v.  Ainsworth,  71  Ala.  44:i;  Elkhart  M.  Aid 
Ass'n  V.  Houghton,  98  Ind.  149;  Supreme  Lodge  v.  Schmidt,  98  Ind.  374» 


§  864  CONTRACTS  OF  MEMBERSHIP.     '  879 

restrictions  or  limitations,  then  the  whole  of  the  con- 
tract would  be  in  the  certificate.  The  conclusion,  from 
an  examination  of  all  the  cases,  is  that  the  contract  is 
found  in  the  certificate,  if  one  is  issued,  but  is  to  be 
construed  and  governed  by  the  charter  and  by-laws  of 
the  society,  and  the  statutes  of  the  state  of  the  domi- 
cile of  the  corporation.'*  ^ 

§  364.  Limitations  as  to  beneficiaries. — A  leading  dif- 
ference between  mutual  benefit  certificates  and  ordi- 
nary contracts  of  indemnity  or  insurance,  in  addition  to 
the  effect  of  the  holder's  membership  relation,  con- 
sists in  the  fact  that  limitations  upon  the  power  to 
designate  and  restrictions  upon  the  classes  who  may 
be  beneficiaries  are  inserted  in  charters  or  in  the  gen- 
eral laws  of  most  of  the  states. 

The  charter  or  general  law  authorizing  such  associa- 
tion usually  prescribes  who  may  become  members  of 
the  company,  and  their  obligations,  and  who  shall  be 
the  beneficiaries  of  the  membership  after  the  death  of 
the  member,  and  it  is  not  in  the  power  of  the  company 
or  of  the  member,  or  of  both,  to  alter  the  rights  of  those 


Bacon,  Ben.  Soc.  A  L.  Ins. ,  sec.  162.  See  also  Grand  Lodge  A.O.  U.  W. 
T.  ChUd,  20  Mich.  163;  14  West.  Rep.  454;  38  N.  W.  Rep.  1;  Supreme  Lodge 
Knights  of  Pythias  ▼.  Schmidt,  96  Ind.  374;  Wendt  v.  Iowa  Legion  of  Honor, 
72  la.  682;  34  N.  W.  Rep.  470;  Holland  v.  Taylor,  111  Ind.  121;  12  N.  £.  Rep. 
116;  9  West.  Rep.  606;  Supreme  Lodge  Knights  of  Honor  v.  Johnson,  78  Ind. 
110;  Richmond  ▼.  Johnson,  28  Minn.  447;  10  'S.  696;  Royal  Templars  of  Tem- 
perance V.  Curd,  111  m.  286;  Supreme  Commandery,  etc.  v.  Ainsworth,  71  Ala. 
437;  Miner  y.  Mich.  Mut.  Ben.  Ass'n,  63  Mich.  338;  20 N.  W.  Rep.  852;  6  West. 
Rep.  117;  Mitchell  v.  Lycoming,  etc.,  Ins.  Co.,  51  Pa.  St.  402;  Mulroy  v. 
Knights  of  Honor,  28  Mo.  App.  463;  National  Ben.  Ass'n  v.  Bowman,  110  Ind. 
356;  11  N.  K  316;  Maryland  Mut.  Ben.  Ass'n  v.  Clendinen,  44  Md.  429;  Bur- 
bank  ▼.  Rockingham  Ins.  Co.,  24  N.  H.  550;  57  Am.  Dec.  800;  Masonic  Relief 
Ass'n  y.  McAuley,  2  Mackey,  70;  Simeral t.  Dubuque,  etc,  Ins.  Co.,  18  la.  319; 
Susquehanna,  etc,  Ins.  Co.  ▼.  Perrine,  7  W.  «fe  S.  348;  Grand  Lodge,  etc.,  v. 
Eisner,  26  Mo.  App.  109;  McMurray  v.  Supreme  Lodge,  etc.,  20  Fed.  Rep.  107; 
Skillings  v.  Mass.  Benev.  Assn.,  146  Mass.  217;  15  N.  £.  566;  excluding  a 
creditor;  Britton  v.  Supr.  Council  (N.  Y.),  18  A.  675. 
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who  are  thus  declared  to  be  the  beneficiaries,  except 
in  the  mode  and  to  the  extent  therein  indicated.^ 


1  Kentucky,  etc.,  Ins.  Co.  t.  Holer's  Admr.,  13  Bush.  480.    A  divorced  wife 
is  entitled  to  no  share  of  a  benefit  fund,  which  bv  the  rules  of  the  association  goes 
to  the  member's  heirs,  no  beneficiary  having  been  appointed  by  him.    Schon- 
field  V.  Turner,  75  Tex.  324;  12  S.  W.  626.    Under  Acts  Mass.  1882,  c  105.  sec. 
2,  which  provides  that  mutual  benefit  societies  may  make  their  certificates  pay- 
able to  the  ^*  widows,  orphans,  or  other  relatives  of  deceased  members,  or  any 
persons,  dependent  upon  deceased  members,"  a  certificate  may  be  made  payable 
to  a  member's  fianc^,  who  is  supported  partly  by  her  own  labor  and  partly  by 
money  paid  her  by  such  member,  though  he  is  under  no  l^al  obligation  to  naake 
such  payments.    McCarthy  v.  New  England  Order  of  Protection  (Mass.),  26  N. 
E.  866.    Where  it  is  provided  by  statute  that  the  beneficiary  fund  shall  not  be 
liable  to  be  seized,  taken,  or  appropriated  by  any  legal  or  equitable  process,  to 
pay  any  debt  of  such  deceased  member,  it  was  held  that  a  member  has  no  prop- 
erty interest  in  the  beneficiary  fund,  and  a  designation  of  a  beneficiary  to  receive 
the  money  and  pay  the  member's  debts  is  invalid.    Reversing,  7  N.  Y.  S.  5; 
Boasberg  v.  Cronan,  9  N.  Y.  S.  664.    Adults  are  not  orphan  children  within  the 
meaning  of  a  regulation  that  **  should  there  be  no  widow,  then  the  said  amount- 
shall  be  paid  to  the  lodge  of  which  the  deceased  was  a  member,  for  the  use  or  bene- 
fit of  his  orphan  children,  in  equal  shares.    In  case  there  should  be  no  widow, 
child,  or  children,  or  designated  person  or  object,  the  amount  shall  be  paid  to 
his  executor  or  admhiistrator."    See  Riley  v.  Riley,  75  Wis.  464;  44  N.  W.  112; 
Hannigan  v.  Ingraham,  55  Hun,  257;  8  N.  Y.  S.  232;  Walter  v.  Odd  Fellows* 
Mut.  Ben.  Soc.  (Walter  v.  Hensell),  42  Minn.  204;  44  N.  W.  57;  Keener  v. 
Grand  Lodge  A.  O.  U.  W.,  HS  Mo.  App.  543,  holding  that  a  mistress  or  concu- 
bine does  not  come  within  the  scope  of  a  provision  that  the  benefit  shall  issue  to 
the  benefit  of  **  the  families,  widows,  orphans  or  other  dependents"  of  deceased 
members;  Keener  v.  Grand  Lodge  A.  O.  U.  W.,  38  Mo.  App.  543;  Murray  v. 
Strang,  28  111.  App.  608;  Young  Men's  Mut.  Life  Ass'n  v.  Harrison,  2S  Weekly 
Law  Bulletin,  360,  holding  that  a  member's  mother  comes  within  the  terms 
** families  or  heirs"  as  beneficiary;  Arthars  v.  Baird,  3  Pa.  Co.  Ct.  Rep.  67,  71, 
as  to  marriage  of  member  after  naming  his  mother  as  beneficiary.    In  Am.  Leg. 
Hon.  v.  Perry,  140  Mass.  589;  5  N.  E.  634,  the  court  say:—**  The  statute  under 
Tvhich  the  plaintiff  corporation  is  organized  gives  it  authority  to  provide  for  the 
widow,  orphans  or  other  persons  dependent  upon  deceased  members,  and  further 
provides  that  such  fund  shall  not  be  liable  to  attachment.    The  classes  of  persons 
to  be  benefited  are  designated,  and  the  corporation  has  no  authority  to  create  a 
fund  for  other  i>ersons  than  of  the  classes  named."    See  also  Elsey  v.  Odd  Fel- 
lows, etc.,  Ass-n,  142  Mass.  224;  7  N.  E.  844;  Leonard  v.  American  Ins.  Co.,  97 
Ind.  305;  Presbyterian,  etc.,  Fund  v.  Allen,  106 Ind.  593;  7  N.  E.  317;  Knights 
of  Honor  v.  Nairn  (Mich.),  26  N.  W.  Rep.  826;  National,  etc.,  Ass'n  v.  Gonser, 
43  Ohio  St.  1;  Benef.  Soc.  v.  Dugre,  11  R.  L.  (Queb.)  344;  State  v.  People's  M. 
Ben.  Ass'n,  42  Ohio  St.  579.    But  an  appointment  of  the  administrator  as  bene- 
ficiary in  a  certificate  of  membership  is  not  inconsistent  with  the  declared  ob- 
ject of  defendant  association  **  to  secure  to  dependent  and  loved  ones  assistance 
and  relief  at  the  death  of  a  member."    Eastman  v.  Provident  Mut.  Rel.  Ass*n 
(N.  H.).  18  A.  745.    See  also  Marsh  v.  Supreme  Council  A.  L.  of  Honofy  14a 
Mass.  512;  21  N.  E.  1070. 
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But  in  the  absence  of  restrictions  in  the  charter  or 
statute  any  person  may  be  constituted  the  beneficiary 
of  a  member.^ 

But  the  rules  of  construction  of  the  powers  of  benefit 
societies  and  their  members  in  the  matter  of  designating 
beneficiaries  as  declared  by  the  courts  are  not  uniform, 
and  an  unwarranted  liberality  has,  in  some  of  the  cases, 
been  indulged.^ 

But  generally  a  strict  construction  is  given  to  the 
power  to  designate  beneficiaries ;  and  a  designation 
beyond  the  prescribed  class  held  ineffective.' 


1  EckertT.  M9t.  Bel.  Soc.,  2  N.  Y.  S.  612;  Milner  ▼.  Bowman,  119  Ind.  448; 
Kassey  et  al.  v.  Mutual  Belief,  etc.,  Soc.,  102  N.  Y.  523;  7  N.  E.  619;  Mitchell 
V.  Grand  Lodge,  etc,  701a.  30;  N.  W.  Bep.  865;  Swift  v.  Bailway,  etc.,  Ass'n,  96 
III  309. 

>  In  Maneely  v.  Knights,  of  Birmingham,  115  Pa.  805;  7  Cent.  Bep.  633;  9 
AtL  Bep.  41,  one  of  the  purposes  of  the  charter  of  the  association  issuing  the 
certificate  was  "  the  maintenance  of  a  society  for  the  purpose  of  benefiting  and 
aiding  the  widows  and  orphans  of  the  deceased  members.**  The  court  in  con- 
struing this  provision  said: — **  While  it  is  true  that  the  general  purpose  of  the 
corporation  Is  there  stated  to  be  the  maintenance  of  a  society  for  benefiting  and 
aiding  widows  and  orphans  of  deceased  members,  It  must  be  observed  that  this 
is  only  the  statement  of  a  general  purpose.  It  is  only  the  recital  of  an  object 
sought  to  be  accomplished,  and  which  doubtless  is  accomplished  In  the  great 
majority  of  cases,  even  though  In  exceptional  cases  the  benefits  may,  by  special 
contract,  be  paid  to  the  other  persons  than  the  widows  or  orphans."  See 
4^80  Massey  v.  Mutual  Belief,  etc.,  Soc.,  102  N.  Y.  523;  7  N.  E.  619;  Mitchell 
V.  Grand  Lodge,  etc,  70  la.  360;  fiO  N  W.  865;  Swift  v.  Bailway,  etc,  Ass*n,  96 
ni.  309;  Bloomlngton  Mut,  etc.,  Ass'n  v.  Blue,  120  Bl.  127;  11  K.  E.  331; 
Mut.  Ben.,  etc,  Assn.  v.  Hoyt,  46  Mich.  473;  Lamont  v.  Grand  Lod^,  etc., 
31  Fed.  Bep.  177.  An  old  friend  of  a  member  of  a  benevolent  society,  who  has 
lived  with  him  for  years,  and  is  physically  disabled,  Is  not  a  member  of  his 
family,  so  as  to  be  able  to  take  the  benefits  of  a  benevolent  Insurance  policy, 
payable  only  to  such  a  member.  Knights  of  Honor  v.  Nairn,  26  N.  W.  826;  60 
Mich.  44.  See  also  Lyon  v.  Bolfe,  76  Mich.  146;  42  N.  W.  1094,  holding 
tliat  the  assignment  of  a  policy  by  a  member  of  complainant  to  a  brother  of  the 
assignor's  wife,  having  no  Insurable  Interest  In  the  life  of  the  assignor,  was 
void. 

'  Bacon,  Ben.  Soc.  &  Life  Ins.  Co.,  244;  Knights  of  Honor  v.  Xalm,  60  Mich. 
44;  26  N.  W.  826;  American  Legion  of  Honor  v.  Perry,  140  Mass.  580;  5  N.  E. 
634;  1  N.  Eng.  Bep.  715;  Ballou  v.  Glle,  etc.,  50  Wis.  614;  Knights  of  Honor 
V.  Nairn,  60  Mich.  44;  26  N.  W.  816;  Elsey  v.  Odd  Fellows,  etc.,  142  Mass.  224; 
2N.  Eng.  Bap.  667;  7  N.  E.  844;  Daniels  v.  Pratt,  143  Mass.  216;  ION.  E. 
166;  3  N.  Eng.  480;  National  Mut.  Aid,  etc,  v.  Gonser,  43  Ohio  St.  1;  1  West. 
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§  355.  Designation,  iiow  made. — The  principal  object 
of  benefit  societies,  and  hence  the  object  of  becoming^ 
members  therein,  is  the  payment  of  relief  and  death, 
benefits.  Relief  benefits  are  payable  to  the  member 
himself,  in  case  of  sickness  or  disability ,  while  a  speci- 
fied sum,  as  the  death  benefit,  is  usually  agreed  to  be 
paid  by  the  association  to  a  beneficiary  named  in  the 


Rep.  4;  1  N.  E.  11;   State  ▼.  People's  Mat.  Bea.  Ass'n,  42  Ohio  St.  570;  State 
▼.  Moore,  88  Ohio  St  7;  State  t.  Standard  Life  Abs'u,  38  Ohio  St.  281;  Knights 
of  Honor  v.  Nairn,  60  Mich.  44;  26  N.  W.  Rep.  826;  Ey.  Masonic  Mat.  L.  Ins. 
Co.  T.  Miller's  Admr.,  18  Bosh.  480;  Van  Bibher's  Admr.  ▼.  Van  Bibber,  82  Ky. 
347;  Daval  ▼.  Goodson,  70  Ky.  224;  Masonic  Mat  Bel.  Ass'n  t.  McAaley,  2 
Mackey,  70;  Worley  ▼.  N.  W.  Masonic  Aid  Ass' n,  10  F.  227;  Expressmen^  etc, 
T.  Lewis,  0  Mo.  App.  412;  Presby.  Ass'n  Fond  v.  Allen,  106  Ind.  503;  7  N.  E. 
317;  4  West  Bep.  712;  Deitrich  et  al.  ▼.  Madison  Bel.  Ass'n,  42  Wis.   79; 
Highland ▼.  Highhwd,  100  Dl.  366;  Addison  v.  N.  E.  Com.  Trav.  Ass'n,  144  Mass* 
501;  4  N.  Eng.  Bep.  630;  12  N.  E.  Bep.  407;  Skillingy.  Mass.  Ben.  Ass'n,  146  Mass. 
217;  15  N.  E.  Bep.  566;  5  N.  Eng.  Bep.  718;  Bice  v.  New  England  M.  A.  See., 
146  Mass.  248;  5  N.  Eng.  Bep.  813;  15  N.  E.  Bep.  624;  Daniels  ▼.  Pratt,  14$ 
Mass.  221;  10  N.  E.  166;  3  N.  Eng.  Bep.  480;  National   Mat.  Aid  Ass'n  ▼. 
Oonser,  43  Ohio  St.  1:  1  West.  Bep.  4;  1 N.  E.  11.    In  Daniels  ▼.  Pratt,  sapra, 
the  deceased  had  designated  as  his  beneficiary  '*  my  estate,"  whereas  the  law^ 
under  which  the  association  was  organized  aathorized  such  oiganizations  ta 
provide  for  a  benefit  for  the  family  widow,  relations,  orphans  or  other  depend- 
ents of  deceased  members.    The  court  held  that  the  designation  was  inyalid  and 
said: — '*  If  it  were  a  part  of  his  estate  it  would  be  assets  for  a  payment  of  debts 
and  expenses  of  administration,  and  would  be  subject  to  an  unrestricted  disposi- 
tion by  will.    But  this  is  inconsistent  with  the  statutes,  and  so  beyond  the 
powers  of  the  parties."    In  National  Mut  Aid  Ass'n  ▼.  Gonser,  supra,  under  a 
similar  statute  the  court  held  invalid  the  designation  made  by  the  deceased.    In 
Knights  of  Honor  v.  Nairn,  60  Mich.  44;  26  N.  W.  826,  the  court  say:— '*It 
appears  that  under  a  Kentucky  charter,  and  under  the  constitution  as  it  stood 
prior  to  1884,  the  benefits  could  be  made  payable  to  his  family,  or  as  the  mem- 
ber should  direct    This,  apparently,  would  have  made  Nairn  a  competent 
beneficiary,  if  we  can  regard  these  constitutions  as  controlling  the  contract. 
But  this  benefit  is  payable  by  a  corporation  of  the  state  of  Mo.,  and  the  laws  of 
that  state  very  clearly  and  expressly  forbid  corporations  of  this  sort  from  pay- 
ing benefits  to  any  but  the  member's  family  or  dependents.    This  prohibition  is 
further  strengthened  by  some  future  provisions  making  it  unlawful  to  issue 
policies  of  life  insurance,  or  for  the  benefit  of  the  members  themselves  in  any 
shape.    The  restrictions  imposed  by  the  laws  of  Missouri  cannot  be  abrogated 
or  changed  by  the  corporation,  and  it  cannot  subject  itself  to  any  outside  control 
which  will  override  the  laws  of  its  organization  as  a  corporate  body.    The 
intent  of  the  prohibition  is  clearly  to  shut  out  all  persons  who  are  not  actual 
relatives,  or  standing  in  the  place  of  relatives  in  some  permanent  or  in  some 
actual  dependence  on  the  members." 
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certificate;  and  in  case  no  one  is  named,  it  is  sometimes 
provided  in  the  by-laws  that  it  should  go  to  his  widow, 
orphan  children  or  next  of  kin.  Sometimes  it  is  pro- 
vided that  in  case  no  designation  be  made  by  the 
member  during  his  life,  the  fund  shall  revert  to  the 
society.  Whatever  provisions  on  the  subject  are 
contained  in  the  constitution  and  by-laws  are  binding 
upon  the  members  as  part  of  the  contract,  especially 
if  referred  to  therein.  Of  these  the  member  is  conclu- 
sively presumed  to  have  taken  notice  and  consented 
when  he  became  a  member.^ 


A  more  liberal  view  prevailed  in  the  following  cases  : — Maneely  v.  Knights 
of  Blnningham,  115 Pa.  St.  305;  9At].  Rep.  41;  7Cent.  Rep.  888;  Palmer's  App., 
87  Pa.  SU  135;  Lamont  v.  Grand  Lodge  la.  Lc^.  of  Hon.,  31  F.  177;  Sup.  Lodge 
Knights  of  Hon.  v.  Martin  et  al.  (Pa.),  12  Ins.  L.  J.  628:  Bloomington  Mut. 
L.  Ins.  Ass'n  v.  Blue,  120  LI.  121;  11  N.  E.  331;  8  West.  Kep.  642;  Lamont  v. 
Hotelmen's  Association,  30  F.  817;  Lamont  y.  Grand  Lodge  la.  Leg.  of  Hon., 
31  F.  177.  The  reasoning  of  these  cases  is  thus  ably  advanced  in  Maneely  v. 
Knights,  etc.,  supra: — *'  While  it  is  true  that  the  general  purpose  of  the  corpora- 
tion is  there  stated  to  he  the  maintenance  of  a  society  for  benefiting  and  aiding 
widows  and  orphants  of  deceased  members,  it  must  be  observed  that  this  Is  only 
the  statement  of  a  general  purpose.  It  is  only  the  recital  of  an  object  sought  to 
be  accomplished,  and  which  doubtless  is  accomplished  in  the  great  majority  of 
cases,  even  though  in  exceptional  cases  the  benefits  may.  by  special  contract,  be 
paid  to  other  persons  than  the  widows  and  orphans.  There  is  no  prohibitory  or 
restrictive  language  excluding  from  the  powers  of  the  corporation  the  right  to 
contract  specially  with  the  members  for  the  payment  of  benefits  to  other  persons 
than  his  widow  or  orphants,  nor  is  such  a  contract  to  be  held  void  by  reason  of 
any  necessary  implication  from  the  language  of  the  charter,  for  the  widows  and 
orphans  may  be  much  benefited  and  in  many  ways  by  a  contract  designating 
another  beneficiary,  as,  for  instance,  if  the  member  in  his  lifetime,  desiring  to 
establish  a  home  for  his  wife  and  children  which  they  might  hold  after  his 
death,  borrowed  money  for  that  purpose  and  so  used  it  to  secure  the  loan,  desig- 
nated the  lender  as  a  beneficiary  of  his  membership.  Certainly  his  widow  and 
orphans  would  be  most  materially  benefited  by  such  an  arrangement,  or  if  hav- 
ing a  home  he  met  with  disaster  and  was  about  to  lose  it  by  judicial  sale  and 
should  save  it  by  a  similar  provision,  his  widow  and  orphans  would  be  benefited 
thereby.**  Mr.  Bacon  makes  the  following  comment  on  this  case: — '*It  must 
be  noted,  however,  as  to  this  case,  that,  by  the  language  of  the  charter,  the  ob- 
ject of  the  corporation  was  not  to  pay  to  the  widows  and  orphans,  etc.,  but /or 
the  purpose  of  ben^fiUng  and  aiding  the  widows  and  orphans,  etc.  Other  cases 
tend  to  support  this  liberal  view,  though  none  go  so  far." 

1  Hellenberg  v.  District  No.  1.,  etc.,  94  N.  Y.  580;  Hamberstein  v.  Parsons, 
29  Mo.  App.  509;  Maryland  Mut.  B.  Ass'n  v.  Clendinen,  44  Md.  429;  Arthur 
et  aL  Y.  Odd  Fellows*  Ben.  Ass*n,  29  O.  St.  557;  Rel.  Ass*n  v.  McAuley,  2  Mac- 
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§  356.  Nature  of  member's  Interest — ^While  all  the 
duties  of  membership  imposed  in  this  dual  contract 
are  obligatory  upon  the  member  and  upon  no  one  else, 
yet  he  has  under  the  contract  no  property  interest  in 
the  death  benefit  but  simply  the  power  to  designate 
some  one  to  receive  it.^ 


key,  70;  Barton  v.  Prov.  Rel.  Ass'n,  63  N.  H.  535;  3  A.  627;  Bicbmond  ▼.  Johii!- 
8on,  28  Minn.  447;  10  N.  E.  596;  Greeno  v.  Greeno,  23  Hun,  478;  Masonic 
Mut.  Ben.  Soc.  v.  Burkhart,  110  Ind.  189;  10  X.  E.  79;  7  West.  Eep.  527;  Van 
Bibber's  Admr.  v.  Van  Bibber,  82  Ky.  347;  Worley  v.  Northwest  Masonic,  etc^ 
10  F.  227;  Ky.  Masonic,  etc.,  Ins.  Co.  v.  Miller,  13  Bush,  489. 

^  Maryland  Mut.  Ben.  Soc.  v.  Clendinen,  44  Md.  433,  giving  the  following 
definition  of  a  power  : — *'  A  liberty  or  authority  reserved  by  or  limited  to  a  party 
to  dispose  of  real  or  personal  property  for  his  own  benefit,  or  for  the  benefit  of 
others,  and  operating  upon  an  estate  or  interest,  vested  either  in  himself  or  in 
some  other  person.  The  liberty  or  authority,  however,  not  being  derived  oa^ 
of  such  estate  or  interest,  but  overreaching  or  superseding  it  eiUier  wholly  or 
partially.*'  It  is  a  mere  naked  power.  Bloomer  v.  Waldron,  3  Hill,  N.  T. 
365.  See  also,  Greeno  v.  Greeno,  23  Hun,  479;  Masonic  Mut.  R.  Ass'n  v.  Mo- 
Auley,  2  Mackey,  70;  Barton  v.  Provident  Mut.  ReL  Ass'n,  63  N.  H.  535;  3  A. 
627;  1  N.  £ng.  856;  Eastman  v.  Prov.  Mut.  R.  Ass'n  (X.  H.),  20  C.  L.  J.  206; 
Worley  v.  N.  W.  Mas.  Aid  Ass'n,  10  F.  227;  Gentry  v.  Sup.  Lodge  K.  of  H.,  23 
F.  718;  Richmond  v.  Johnson,  28  Minn.  447;  10  N.  E.  596;  Swift  v.  Ry.  Cond. 
Mut.  Ass'n,  06  III  309;  Piesby.  Ass'n  v.  Allen,  106  Ind.  5^3;  7  N.  E.  317;  Ma- 
sonic Mut.  Ben.  Soc.  v.  Burkhart,  110  Ind.  189;  10  N.  E.  79;  7  West  Rep.  527; 
Ey.  Masonic  Mut.  Life  Ins.  Co.  v.  Miller,  13  Bush,  489;  Van  Bibber's  Admr.  ▼• 
Yan  Bibber,  82  Ky.  347;  Sup.  Counc.  Catholic  M.  B.  A.  v.  Priest  et  aL,  46BCich. 
429;  9  N.  W.  481;  Durian  v.  Central  Verein,  7  Daly,  168;  Tenn.  Lodge  y.  Ladd, 
5  Lea,  716;  Arthur  v.  Odd  Fellows,  B.  Ass'n,  29  Ohio  St.  557;  Duval  y.  Good- 
son,  79  Ky.  224. 

The  residuary  legatees  under  the  will  of  a  deceased  member  who  had  left  no 
wife  or  children  sued  to  recover  the  benefit  not  specially  mentioned  in  that 
will.  The  provision  in  the  charter  of  the  defendant  upon  the  subject  was  tliat 
the  fund  should  be  paid  upon  the  death  of  a  member  "  to  the  widow,  child, 
children  or  such  person  or  persons  to  whom  the  deceased  may  have  disposed  of 
the  same  by  will  or  assignment."  It  was  further  provided  that  the  balance  of 
the  benefit  after  payment  of  funeral  expenses  should  revert  to  the  society.  The 
oourt  in  deciding  for  defendant  said:—**  It  is  possible— and  we  need  not  consider 
under  what  circumstances — that  when  a  member  has  executed  and  delivered  to 
the  reporter  (secretary)  his  attested  surrender  in  favor  of  a  competent  beneficiary, 
his  death,  before  a  new  certificate  is  Issued,  may  leave  hb  power  of  designation 
so  far  executed  as  to  enable  a  court  of  equity  to  relieve  against  the  accident.'* 
The  member  of  a  benefit  association  having  no  interest  or  property  in  the  fond 
stipulated  to  be  paid  on  his  death  to  his  appointee,  but  simply  the  power  of 
appointment,  failure  so  to  appoint  leaves  the  fund  to  be  disposed  of  as  pn>vided 
for  in  the  contract  creating  the  power,  and  if  no  disposition  is  so  provided  for, 
then  there  is  a  total  lapse  of  the  power  and  the  fund  will  revert  to  the  society. 


I  357  CONTRACTS   OP   MEMBERSHIP.  885 

The  charter  and  by-laws  of  the  corporation  con- 
43titate  the  terms  of  an  executory  contract,  to  which 
the  applicant  assents  when  he  accepts  admission  into 
the  association.^ 

But  there  is  a  distinction  between  the  member's 
relation  to  the  benefit  itself  and  his  right  to  desig- 
nate  the  recipient  of  that  fund.  The  latter,  as  has  been 
frequently  decided,  is  a  part  of  his  contract  of  mem- 
bership, and  therefore  possesses  a  property  value  to  be 
protected  as  such.^ 

§  36  7«  Bequlsites  of  yalid  designation. — ^The  power  to 
designate  a  beneficiary  given  in  a  certificate,  or  in 
'Constating  instruments  referred  to  in  such  certificate, 
must  be  executed  in  strict  compliance  with  the  terms 
of  the  instrument  or  instruments  conferring  it.* 

For  instance,  power  to  designate  by  deed  caimot  be 
•executed  by  will,  or  vice  versa.^  Where  power  is  given 


In  no  case  is  this  fond  assets,  and  if  collected  by  tlie  executor  or  administxator 
it  is  to  be  regarded  as  a  trost  fund  held  for  the  benefit  of  the  person  entitled  to 
it,  and  the  creditors  cannot  share  in  it."  Arthur  v.  Odd  Fellows'  Ben.  Ass'n, 
29  O.  St.  558. 

^  Helienberg  v.  Dist.  No.  1, 1.  O.  B.  B.,  04  N.  If.  580.  In  this  case  defend- 
ants* charter  provided  that  the  benefit  should  be  "  paid  to  the  wife  of  the  de- 
ceased, if  living,  and  if  dead  to  his  children,  and  if  there  are  none,  then  to' such 
person  as  he  may  formally  have  designated  to  his  lodge  prior  to  his  decease." 
The  deceased  member  having  no  wife  or  children  designated  his  mother,  who 
died  before  him.  But  before  his  mother's  death,  and  after  she  had  been  so 
designated,  he  made  a  will  by.  the  termis  of  which  his  mother  was  to  have  the 
benefit,  and  In  case  of  her  prior  decease,  then  his  brother  was  to  have  the  benefit. 
It  was  held  that  the  designation  of  the  brother  was  valid,  and  that  the  executor 
under  the  will  could  not  recover  the  fund  for  the  benefit  of  the  estate.  See 
also  Bishop  v.  Empire  Ord.  Mut.  Aid  Soc.,  43  Hun,  472. 

«  Infra,  Ch,  XXVI. 

*  Elliott  y.  Whedbee,  94  N.  C.  115;  Sup.  L.  X.  <&  L.  of  H.  v.  Grace,  60  Tex. 
571;  1  Sugden  on  Powers,  250,  255;  Am.  Legipn  of  Honor  v.  Perry,  140  Mass. 
580;  5N.  E.  Rep.  634;  1  N.  Eng.  715;  2  Washb.  on  Real  Prop.  317;  Presby. 
Fund  V.  Allen,  106  Ind.  593;  7  N.  E.  317;  4  West.  712. 

*  2  Washb.  on  Real  Prop.  817;  1  Sugden  on  Powers,  255;  Worley  v.  N.  W. 
Masonic  Aid  Soc.;  10 F.  227;  Daniels  v.  Pratt,  143  Mass.  216;  10  K.  E.  166;  5 
N.  E.  684;  3  N.  Eng.  480. 
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to  designate  by  will,  the  designation  must  be  therein 
specially  made,  and  the  benefit  does  not  pass  under  a 
general  disposition  of  all  the  testator's  property,  nor 
under  a  residuary  clause.* 

§  358.  Failure   to  designate— DefeettTe  designation.— 

**  The  member  of  a  benefit  association  having  no  interest 
nor  property  in  the  fund  stipulated  to  be  paid  on 
his  death  to  his  appointee,  but  simply  the  power  of 
appointment,  failure  so  to  do  leaves  the  fund  to  be 
disposed  of  as  provided  for  in  the  contract  creating  the 
power,  and  if  no  disposition  is  provided  for,  then  there 
is  a  total  lapse  of  the  power,  and  this  fund  will  revert 
to  the  society.  In  no  case  is  this  fund  assets,  and  if 
collected  by  the  executor  or  administrator,  it  is  to  be 
regarded  as  a  trust  fund  held  for  the  benefit  of  the 
person  entitled  to  it,  and  the  creditors  cannot  share  in 
it."  a 

But  this  disposition  of  the  benefit  is  determined  by 
the  charter  and  by-laws  of  the  society,  and  if  these 
provide  otherwise  the  benefit  will  be  disposed  of  accord- 
ingly.® 


1  Arthur  v.  Odd  Fellows'  Ass'n,  29  Ohio  St.  557;  Bown  y.  Catholic  M.  Ben. 
Ass'n,  33  Han,  263;  Maryland  Mat.  Ben.  Ass'n  ▼.  Clendinen,  44  3ffd.  429; 
Greeno  v.  Greeno,  23  Han,  478;  Hellenberg  ▼.  Dist.  No.  1, 1.  O.  B.  B.,  94  N.  Y. 
580;  Morey  v.  Michael,  18  Md.  241;  Highland  v.  Highland,  109  Hi.  366;  Sast> 
man  v.  Prov.  B.  Soc  (N.  H.),  20  Cent.  L.  J.  267.'  Contra,  St  John's  Mite  Soc. 
V.  Buckly,  5  Mackey  (D.  C.)  406;  6  Cent.  Rep.  292;  Kepler  v.  Sap.  L.  Knights  of 
Honor,  45  Hun,  274. 

2  Bacon,  Ben.  Soc.  &  L.  Ins.,  sec.  241.  A  certificate  issned  by  the  society 
mentioned  no  beneficiary  other  than  the  member,  bat  provided  that  the  benefits 
should  be  paid  **  subject  to  will.*'  The  member  died  intestate,  leaving  a  wife 
and  three  children.  It  was  held  that  creditors  of  the  member  had  no  right  or 
title  to  the  money  to  be  procured  upon  the  certificate.  Beeckel  ▼.  Imperial 
Council  of  the  Order  of  the  United  Friends,  11  N.  Y.  S.  321. 

'  Eastman  v.  Prov.  Rel.,  etc.,  Soc,  20  C.  L.  J.  266;  Swift  v.  San  Francisco 
S.,  etc.,  E.  Board,  67Cal.  567;  8P.  94;  Hellenbergv.  Dist.  No.  1, 1. 0.  B.  B..  94 
N.  Y.  580;  Worley  v.  N.  W.  Mas.  Aid  Ass'n,  10  F.  227;  Daniels  v.  Pratt,  143  Mass. 
216;  10N.E.166;3N.  Eng.  480;  McClurev.  Johnson,  56Ia.620;  10N.217;  Mary- 
land, etc.,  V.  Clendinen,  44  Md.  429;  Greejio  v.  Greeno,  23  Hun,  478;  Goald  v^ 
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Bat  where  the  certificate  named  the  devisees  of  the 
member  as  beneficiaries  and  the  charter  of  the  associ- 
ation declared  the  objects  of  the  association  to  be  "  to 
afibrd  financial  aid  and  assistance  to  the  widows,  or- 
phans, heirs  or  devisees  of  deceased  members,"  and 
the  member  died  intestate,  it  was  held  either  the 
devisees  or  the  heirs  should  take  the  benefit ;  in  other 
words,  if  there  were  no  devisees,  then  the  intent  was 
that  the  heir  was  entitled  to  the  benefit.^ 

Where  there  is  not  a  total  failure  to  designate,  but 
only  a  defective  designation,  and  enough  appears  to 
clearly  establish  an  attempt  in  good  faith  to  execute 
the  power,  equity  will  interfere  to  remedy  the  defect.* 


Emerson,  99  Mass.  154;  Van  Bibber's  Admr.  v.  Van  Bibber,  82  Ky.  347;  Da- 
vail  V.  Qoodson,  79  Ky.  224;  Masonic  Rel.  Ass'n  v.  McAuley,  2  Mackey,  70; 
Balloe  v.  Oile,  etc.,  50  Wis.  614;  Am.  Leg.  of  Hon.  v.  Perry,  140  Mass.  580;  5 
N.  K  634;  IN.  Eng.  481;  Whitehurst  Admr.  v.  Whitehurst,  83  Va.  153;  IS.  E. 
Rep.  801;  Covenant  Mat.  Benefit  Ass^n  v.  Sears  et  al.,  114  Ul.  106;  Fenn  v. 
Lewis,  10  Mo.  App.  478.  Li  a  case  where  the  disposition  of  a  benefit  was  in 
dispute,  the  coart  say  :— "  It  is  not  to  be  supposed  that  a  father,  on  procuring 
insurance  on  his  own  life  for  the  benefit  of  his  family,  or  in  keeping  such  a 
policy  alive,  intends  to  benefit  himself  or  his  estate,  and  especially  is  that  true 
when,  by  the^  terms  of  the  charter  of  the  comi>any  in  which  he  insures,  with 
which  he  must  be  supposed  to  be  familiar,  he  cannot  take  insurance  for  the 
benefit  of  any  one  except  his  wife  or  children,  if  he  have  either,  and  cannot  dis- 
pose of  the  insurance  if  he  leave  wife  or  children  surviving.  We,  therefore, 
conclude  that  the  charter  gave  the  member  a  mere  power  of  appointment  in 
case  he  has  neither  wife  nor  child,  and  that  he  has  no  interest  whatever  in  the 
fund,  and,  therefore,  it  did  not  pass  under  a  will  merely  disposing  of  all  his 
estate,  but  in  which  no  mention  is  made  of  the  fund  to  arise  from  his  member- 
ship." Duvall  V.  Goodson,  79  Ky.  224.  See  also  McClure  v.  Johnson,  56  la. 
620;  10  N.  W.  217;  Wason  v.  Coibum,  99  Mass.  342;  Morley  v.  N.  W.  Mas. 
Aid  Ass'n,  lOF.  227;  Eastman  v.  Prov.  Mut.  Rel.  Ass*n  (N.  H.),  20  Cent.  L.  J.  266. 

1  Gov.  Mut.  Ben.  Ass'n  v.  Spies,  114  HI.  463;  2  N.  E.  482.  See  also  Smith 
V.  Gov.,  etc.,  Ass'n,  24  F.  685. 

>  1  Story  Eq.  Jur.  181,  182;  Scott  v.  Prov.  Mut.  R.  Ass'n,  63  N.  H.  566;  2  N. 
Eng.  Rep.  286;  4  A.  792;  Knights  of  Honor  v.  Nairn,  60  Mich.  44;  26  N.  W. 
826.  In  the  last  case  cited  the  court  said : — "  It  is  impossible — ^and  we  need  not 
consider  under  what  circumstances— that  when  a  member  has  executed  and  de- 
livered to  the  reporter  (secretary)  his  attested  surrender  in  favor  of  a  competent 
beneficiary,  his  death,  before  a  new  certificate  is  issued,  may  leave  his  power  of 
designation  so  far  executed  as  to  enable  a  court  of  equity  to  relieve  against  the 
accident." 

Where  under  the  laws  a  creditor  was  capable  of  becoming  a  beneficiary  as 
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The  same  principles  of  equity  jorispradence  apply 
in  these  as  in  other  cases  of  defective  execution  of 
powers. 

§  359.  Change  of  benellelary.— The  power  to  designate 
a  beneficiary  given  in  a  certificate  of  membership  in  a 
mutual  benefit  society  is,  unless  limited  in  this  respect, 
revocable  as  in  other  cases  where  a  power  is  conferred. 
This  arises  from  the  fact  that  the  act  of  designation  is 
testamentary  in  its  character,  and  therefore  subject  to 
the  rules  governing  testamentary  writings/ 

Still,  if  the  right  to  change  be  expressly  given  in  the 
by-laws  entering  into  the  contract  of  membership,  it 
may  be  equally  correct  to  say  that  the  act  is,  in  part, 
execution  of  a  contract. 

As  has  been  stated  the  member  has  no  property  right 
in  the  benefit.* 

The  same  is  true  of  the  person  named  as  beneficiary 
prior  to  the  happening  of  the  event  upon  whicii  it  is 
to  become  vested  in  him,  usually  the  death  of  the 
member.    This  is  because  of  the  contingent  and  uncer- 


legatee  by  the  member  so  ordering  during  his  lifetime,  it  wm  held  that  an 
assignment  of  the  certificate  by  the  member  in  his  lifetime  to  the  creditor  as  se- 
curity for  the  debt  was  but  an  irr^olarity  in  the  mode  of  designation,  which 
coold  not  be  questioned  by  the  widow,  the  society  having  recognized  it  as  Talld, 
Martin  v.  Stubbings,  126  DL  387;  18  N.  S.  657« 

^  Duvall  T.  Qoodson,  79  Ky.  228;  National  American  Ass*n  ▼.  Klrgon,  28  Mo. 
App.  80;  Wasliington  Ben.  Fund.  Ass'n  ▼.  Wood,  4  Mackey,  19;  Continental 
Life  Ins.  Co.  ▼.  Palmer,  42  Conn.  04;  19  Am.  Rep.  580;  Union  Mut  Aid  Ass'n 
T.  Montgomery,  TO  Mich.  587;  88  ("N.  W.  588;  14  West  Rep.  877;  Thomas  ▼• 
Leake,  67  Tex.  409;  8  S.  W.  Rep.  703.  In  Sanger  ▼.  Rothschild,  2  N.  Y.  S.  794, 
it  was  held  that  marriage  operated  as  an  annulment  of  a  preceding  designation. 
But  see  Mass.  Cath.  O.  F.  v.  Callahan,  146  Mass.  391;  10  N.  £.  14.  In  Qirea  ▼• 
Wis.  O.  F.  M.  L.  Ins.  Co.,  71  Wis.  547;  37  N.  W.  817,  where  the  wife  of  the 
member  had  been  designated  as  beneficiary  but  died  before  his  death,  it  was  held 
this  operated  as  a  revocation  so  far  that  her  heirs  could  not  take  the  benefit,  not- 
withstanding a  statute  which  **  empowers  a  husband  to  insure  his  life  in  f^Tor 
of  his  wife,  and  provides  that  such  insurance  shall  inure  to  her  sepante  use, 
and  that  of  her  children.*' 

'  Supra,  S  850. 
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tain  nature  of  his  interest,  it  being  liable  to  defeat  and 
termination  by  the  member  exercising  his  power  to  re- 
voke the  appointment  and  substitute  a  new  beneficiary. i 
This  constitutes  the  principal  distinction  between 
benefit  certificates  and  ordinary  insurance  policies  ; 
the  interests  under  the  latter  being  vested  interests, 
and  not  subject  to ,  alteration  without  consent  of  all 
the  parties  thereto.^ 


1  Union  Hut.  Aid  Soc.  v.  Montgomery,  70  Mich.  587;  88  N.  W.  588;  Knighto 
of  Honor  y.  Watson  (N.  H.),  15  A.  125;  Luhra  v.  Supreme  Lodge  Knights  and 
Ladies  of  Honor,  54  Hmi,  686;  7  N.  Y.  S.  487;  Supreme  Council  Catholic 
Knights  y.  Morrison  (R.  I.),  17  A.  67.  Supreme  Council  Catholic  Knights  of 
America  ▼.  Franke  (UL),  27  N.  E.  86.  In  Byrne  v.  Casey,  70  Tex.  247;  8  S» 
W.  88,  it  was  held  that  where  '*  the  constitution  of  a  mutual  benefit  society  pro- 
vides that  its  by-laws  may  be  amended  at  any  time,  a  beneficiary  in  a  benefit 
certificate,  resulting  from  the  insured's  membership  therein,  who  is  not  a  mem. 
ber  of  the  society,  cannot  complain  that  a  by-law  in  existence  at  the  time  the 
certificate  was  issued,  providing  that  the  member  may  surrender  the  certificate, 
and  receive  a  new  one,  with  the  consent  of  the  beneficiary,  was  amended  so  a» 
to  omit  the  consent  of  the  beneficiary.**  The  right  to  change  without  the  con- 
sent of  the  beneficiary  is  not  affected  by  the  fact  that  the  latter  is  a  creditor* 
Smith  V.  Nat.  Ben.  Soc.,  51  Hun,  575;  4  N.  T.  S.  521. 

-  Bacon,  Ben.  Soc.,  &  L.  Ins.,  sees.  289, 292;  Bliss  L.  Ins.,  sec.  818;  Harley  v. 
Heist,  86  Ind.  196;  44  Am.  Rep.  285;  Holland  v.  Taylor,  111  Ind.  121;  12  N.  E. 
116.  In  Holland  v.  Taylor,  supra,  the  court  says : — **  For  many,  and,  indeed,, 
for  most  purposes,  mutual  benefit  associations  are  insurance  companies,  and 
the  certificates  issued  by  them  are  policies  of  life  insurance  governed  by  the 
rules  of  law  applicable  to  such  policies.  There  are,  however,  some  essential  dif- 
ferences asually  existing  between  the  contracts  evidenced  by  such  certificates  and 
the  ordinary  contract  of  life  insurance.  The  most  usual  difference  is  the  power 
on  the  part  of  the  assured  in  mutual  benefit  associations  to  change  the  beneficiary. 
But,  as  in  either  case  the  rights  of  the  beneficiary  are  dependent  upon  and  fixed 
by  the  contract  between  the  assured  and  the  company  or  association,  there 
seems  to  be  no  reason  why  the  assured  should  have  any  greater  power  to  change 
the  beneficiary  in  one  case  than  in  the  other,  except  as  that  power  may  be  in- 
herent in  the  nature  of  the  association,  or  is  reserved  to  him  by  the  constitu- 
tion, or  by  the  laws  of  the  association  or  by  the  terms  of  the  certificate.' '  See  also, 
Presby.  Fund  Ass'n  v.  Allen,  106  Ind.  593 ;  Elkhart  Mut.  Aid  Ass'n  v.  Houghton^ 
108;  Ind.  286;  2  N.  E.  763;  58  Am.  Rep.  514;  Bauer  v.  Sampson  Lodge,  etc., 
102  Ind.  262;  1  N.  E.  571.  In  Barton  v.  Prov.  R.  Ass*n,  68  N.  H.  535;  3  A.  627. 
the  following  reasoning  was  advanced  to  support  the  view  that  the  beneficiary 
has  no  interest  in  such  certificates: — **  The  power  of  direction  as  to  the  object  of 
the  benefit  is  given  to  the  member  both  in  the  by-law  and  in  the  certificate  of 
membership,  and  there  is  nothing  in  either  tending  to  show  that  the  power  is 
exhausted  and  another  beneficiary  cannot  be  substituted.  The  power  of  selec- 
tion is  unlimited  as  to  persons,  and  is  limited  in  time  only  by  the  death  or  tlie 
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§  360.  Change  must  be  made  in  pursaanee  of  by-laws. — 

The  formalities  which  the  by-laws  of  the  association 
prescribe  in  the  matter  of  changing  the  beneficiary 
must  be  complied  with,  else,  according  to  the  great  pre- 
ponderance of  authority,  the  attempted  revocation  and 
substitution  are  invalid  and  ineffective.  Such  change, 
like  the  original  designation,  is  but  the  execution  of  a 
power  which,  as  we  have  seen,  must  be  by  the  instru- 
ment, and  executed  in  the  manner  pointed  out  by  the 
grantor  of  the  power.^ 


control  of  the  member  until  death,  and  the  provision  for  paying  the  benefit  to 
the  person  named  in  the  certificate  at  the  death  of  the  member,  as  then  appears, 
leayes  the  power  to  appoint  the  beneficiary  continaous  until  that  event.  The 
power  of  appointment  is  the  one  thing  in  the  contract  which  is  given  to  the 
member,  and  over  that  i>ower  no  other  person  has  any  control.  The  right  of  its 
free  exercise  requires  its  continuance  until  death.**  See  also  Weil  v.  Trafford, 
n  Tenn.  Ch.  103;  Swift  v.  Railway,  etc.,  Ben.  Ass*n,  96  III.  909;  Richmond  v. 
Johnson,  28  Minn.  447;  10  N.  596. 

1  McCarthy  v.  New  Eng.  Ord.  Protec.  (Mass.),  26  N.  E.  866;  Hotelmen's, 
Mut.  Ben.  Ass*n  v.  Brown,  33  F.  11;  Order  Mut.  Companions  v.  Greist,  76  Cal. 
494;  18  P.  652;  Knights  of  Honor  v.  Nairn,  60  Mich.  44;  Supr.  Council  v.  Smith 
(N.  J.),  17  A.  770;  Hainer  v.  Leg.  of  Hon.,  78  la.  245;  43  N.  W.  185. 

In  Holland  v.  Taylor,  111  Ind.  121,  the  Court  said:—"  We  think  that,  taking 
the  by-laws  and  the  certificate  together,  the  mode  and  manner  of  changing  the 
beneficiary  was  fixed  as  definitely,  and  was  as  binding  upon  the  assured,  as  was 
the  right  to  make  such  change  binding  upon  the  association  and  the  beneficiary. 
In  other  words,  under  the  contract,  the  assured  had  a  right  to  change  the  bene- 
ficiary, provided  he  made  the  change  in  the  manner  provided  in  the  oontnict.'* 
Stephenson  v.  Stephenson,  64  la.  534;  21  N.  W.  19.  In  the  last  case  it  was 
said : — *'  Counsel  for  the  plaintiffs  insist  that  where  a  power  is  reserved  and  no 
mode  of  executing  it  is  provided,  it  may  be  executed  by  will.  Possibly  this  is 
so,  but  whether  so  or  not,  it  will  be  conceded  for  the  purpose  of  this  case.  One 
difficulty  in  the  application  of  such  a  rule  for  this  case  is,  that  a  mode  of  exe- 
cuting the  reserve  power  is  provided  in  the  contract,  and  it  is  conceded  that  such 
a  mode  was  not  adopted.  It  was  perfectly  competent  for  the  parties  to  contract 
as  they  did,  and  the  mode  of  executing  the  reserve  power  provided  in  the  con- 
tract cannot  be  regarded  as  an  idle  ceremony,  because  substantially  a  new  con- 
tract was  made  upon  its  being  complied,  and  thereby  all  doubt  upon  the  part  of 
the  association  as  to  who  was  the  beneficiary  was  removed.  Because  such  mode 
was  not  adopted  in  this  case,  creates  the  doubt  we  are  called  ui>on  to  solve. 
We,  therefore,  think  the  mode  agreed  upon  in  the  contract,  whereby  the  name 
of  the  beneficiary  should  be  changed,  was  made  a  matter  of  substance,  and 
should  be  complied  with.*' 

Where  the  constitution  provided  "that  any  member  holding  a  certificate  may 
make  a  new  direction  as  to  its  payment  by  authorizing  such  change  in  writing 
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It  is  often  provided  that  no  change  shall  be  made 
without  the  consent  of  the  association.  Most  of  the 
cases  calling  in  question  the  validity  of  changes  have 
arisen  from  attempts  to  change  the  beneficiary  in  vio- 
lation of  such  provision  and  the  courts  have,  almost 
ivithout  exception,  held  such  attempt  to  have  been 
abortive.^ 

Where  a  member  of  a  mutual  benefit  society 
attempts  to  change  the  beneficiary  named  in  his  certifi- 
cate, and  complies  with  all  the  regulations  of  the  society 
in  making  the  change,  except  that  he  does  not  surrender 


■on  the  back  of  his  certificate,  attested  by  the  recorder,  with  the  seal  of  the  lodge 
attached;  or,  if  this  be  impracticable,  that  attestation  may  be  made  by  a  notary 
pnblic  or  an  officer  of  a  court  of  record,  seal  to  be  attached  in  attest,  thi^  provl- 
aion  was  held  to  be  merely  directory,  and  absence  of  such  attestation  can  only 
be  objected  to  by  the  society,  and  not  by  claiming  as  a  beneficiary.  Titsworth 
V.  Titsworth,  40  Kan.  571;  20  P.  213,  holding  also  that  under  laws  of  Kansas  the 
•death  of  the  beneficiary  of  a  member  of  the  A.  O.  U.  W.  is  not  a  pre-requisite  to 
A  change  of  beneficiary.  A  recital  in  an  endorsement  made  by  the  secretary  on 
a  certificate  of  meml)ership  in  a  mutual  benefit  association,  that,  at  the  written 
request  of  the  holder  of  the  certificate,  the  beneficiary  was  changed  from  his 
brother  to  his  wife,  is  sufficient  evidence  of  a  compliance  with  the  by-laws  of 
the  association,  which  provide  that  a  change  of  beneficiary  may  be  made  on  the 
written  order  of  the  holder  of  the  certificate,  signed  in  the  presence  of  two  wit- 
nesses. Gladding  v.  Gladding,  56  Hun,  639;  8  N.  Y.  S.  880.  See  Supreme  Con- 
clave Royal  Adelphia  v.  Cappella,  41  F.  1;  Sabin  v.  Grand  Lodge  of  A.  O.  U. 
W.,  55  Hun,  603;  8  N.  T.  S.  185;  National  American  Ass'n  v.  Kirgin,  28  Mo. 
App.  80;  Brown  V.  Grand  Lodgeof  la.,  801a.  287;  45  N.  W.  884.  The  transfer,  by 
a  member  of  a  mutual  benefit  society,  of  a  certificate  issued  to  him  by  the  society, 
is  not  invalid  because  made  to  one  having  no  insurable  interest  in  his  life,  un- 
less such  transfer  is  itself  a  wagering  contract.  McFarland  v.  Creath,  35  Mo. 
App.  112.    But  see  Schonfield  v.  Tm*ner,  75  Tex.  324;  12  S.  W.  626. 

^  Bacon,  Ben.  Soc.  A  L.  Ins.,  sec.  807.  See  also  National  Mut.  Aid  Soc  v. 
Lupoid,  101  Pa.  St.  Ill;  Gentry  v.  Knights  of  Honor,  23  Fed.  718;  20  C.  L.  J. 
3d8;  Ireland  v.  Ireland,  42  Hun,  212;  Knights  of  Honor  v.  Nairn,  60  Mich.  44; 
26  N.  W.  826;  Folman's  Appeal,  92  Pa.  St.  50;  Elliott  v.  Whedbee,  94  N.  C. 
115;  Highland  V.  Highland,  109111.  366;  Greeno  v.  Greeno,  23  Hun,  478;  Ky. 
Mas.  M.  Ins.  Co.  v.  Miller,  13  Bush,  489;  Manning  v.  Supreme  Lodge  A.  O.  U. 
W.,  5  S.  W.  385;  7  Ky.  Law  Rep.  751;  Renk  v.  Herrman  Lodge,  2Demar,  409; 
Olmstead  V.  Masonic  Mut.  Ben.- Soc.,  37  Kan.  93;  14  Pac.  Rep.  449;  Basyev. 
Adams,  81  Ky.  368;  Daniels  v.  Pratt,  143  Mass.  216;  10  N.  E.  166;  Harman  v. 
Lewis,  24  F.  97,  530;  Eastman  v.  Prov.  Mut.  Ass'n  (N.  H.),  20  C.  L.  J.  266; 
Hotelmen*s  M.  Ben.  Ass'n  v.  Brown,  33  F.  11.  To  such  cases  the  maxim 
**  expres9io  unius  est  exclusio  alterius*^  applies.  Coleman  v.  Knights  of  Honor, 
18  Mo.  App.  189;  Olmstead  v.  Masonic  Mut.  Ben.  Soc.,  37  Kan.  93;  14  P.  449. 
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the  certificate  as  required  by  the  by-laws,  being  unable- 
to  do  so  because  the  certificate  has  been  wrongfully  taken 
from  him,  his  mortuary  benefit  should  be  paid  to  the 
person  whom  he  attempted  to  substitute  as  beneficiary, 
since  the  by-laws  cannot  require  impossibilities.^ 

The  by-laws  sometimes  require  the  consent  of  the 
original  beneficiary  as  a  condition  precedent  to  making 
the  change.  But  such  consent  is  not  necessary  to  an 
amendment  of  the  by-law,  so  as  to  allow  the  change  to 
be  made  without  his  consent.^  A  rule  contrary  to  the 
general  view  above  expressed  has  been  followed  in. 
Texas  and  Kentucky .^ 

§  361.  Change  eannot  be  defeated  by  default  of  assoela* 
tion. — On  the  same  principle  as  that  on  which  a  defec- 
tive designation  of  a  beneficiary  will  be  aided  in  equity, 
an  honest  attempt  to  conform  to  the  requirements  of 
the  by-laws  of  the  association  has  sometimes  been^ 
given  effect,  though  compliance  had  for  some  cause  be- 
come impossible,  or  was  prevented  by  some  act  of  the 
agents  or  officers  of  the  association.^ 


1  Following  Grand  Lodge  v.  Child,  88  N.  W.  1 ;  Isgrigg  v.  Schooley  (IncL), 
26  N.  E.  151. 

3  Byrne  y.  Casey,  70  Tex.  247;  8  S.  W.  38.  The  same  principle  applied 
where  a  third  party  in  possession  of  the  certificate  had  paid  the  assessments 
thereon.    Fisk  v.  £q.  Aid  Union  (Pa.),  11  A.  84. 

8  Splawn  v.  Chew,  00  Tex.  532;  Manning  v.  A.  O.  U.  W.,  86 Ey.  36;  5  S.  W. 
385.    See  also  3  Mackey,  68;  46  Mich.  429;  Nally  v.  Kally,  74  Oa.  669. 

♦  Hirshl  V.  Clark  (la.),  47  N.  W.  78.  In  Grand  Lodge  A.  O.  U.  W.  v.  Child,  70 
Mich.  163;  38  N.  W.  1,  where  the  certificate  was  withheld  from  the  member 
against  his  will,  by  a  third  party,  and  by-laws  required  its  surrender  before  allow- 
ing the  change  to  be  made.  In  this  case  the  court  say: — "  All  contracts  are 
presumably  made  in  view  of  the  law  goveming  their  construction,  and  the  rules 
of  evidence  applicable  when  the  contract  is  sought  to  be  established  and  applied. 
The  law  never  requires  impossibilities,  and  the  rules  of  the  order  which  required 
the  certificate  to  be  surrendered  when  a  change  of  the  beneficiary  was  made,, 
that  it  might  be  endorsed  upon  the  certificate,  could  only  be  construed  as  re- 
quiring that  to  be  done  when  the  certificate  was  in  existence.  The  existence  of 
the  right  to  share  in  the  benefits  of  the  order,  and  to  direct  who  should  receive 
the  fund  in  case  of  the  death  of  the  member,  was  a  right  vested  in  the  member 
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The  limitations  in  by-laws,  statutes  and  charters, 
upon  the  classes  of  persons  entitled  to  share  in  the 
death  benefit  fund,  cannot  be  evaded  by  changing  the 
beneficiary  from  one  within  to  one  without  the  pre- 
scribed class.^ 

K  such  changes  were  allowed,  the  entire  purpose 
and  policy  of  such  laws  would  be  defeated. 


as  soon  as  he  became  entitled  thereto,  and  the  certificate  was  only  evidence  of 
the  existence  of  that  right,  and  where  that  evidence  was  lost  the  right  remained, 
and  its  existence  could  be  established  by  any  other  competent  evidence,  and  the 
same  is  true  of  the  existence  of  the  change  directed  by  the  member  of  the 
beneficiary. '^  In  Luhrs  v.  Lohrs  (N.  Y.),  25  N.  E.  388.  A  certificate  waa 
sorrendered  in  the  manner  prescribed,  designating  a  new  beneficiary,  but 
the  member  died  while  It  was  in  course  of  transmission.  The  supreme  re- 
porter, ignorant  of  the  fact,  issued  a  new  certificate.  Both  certificates  bore 
at  the  bottom  a  printed  form  of  acceptance,  and  the  member  had  signed 
his  name  thereto  on  the  old  one.  It  was  held  that  the  right  to  the  new  certi- 
ficate attached  when  the  old  one  was  surrendered  to  the  home  lodge,  and  the 
new  one,  when  issued,  related  back  to  that  time,  notwithstanding  that  the 
acceptance  could  not  be  signed,  and  therefore  the  new  beneficiary  was  entitled 
to  the  fund.  A  provision  on  a  certificate  of  membership  in  a  mutual  benefit 
association,  empowering  the  member  to  change  the  beneficiary  by  '^  writing 
filed  with  the  association,*'  is  substantially  complied  with  by  the  member's  written 
request,  filed  with  the  association,  to  substitute  his  executors,  named  in  a  will 
of  a  designated  date,  for  the  beneficiary  named  in  the  certificate,  and  an  Indorse- 
ment by  the  secretary  on  the  certificate  making  the  change.  Bowman  v.  Moore 
(Cal.),  25  P.  409.  A  member  of  a  beneficial  society,  within  a  few  hours  of  his 
death,  sent  the  certificate  of  the  insurance  to  the  president  of  his  lodge,  with 
the  request  that  it  should  be  transferred  to  new  beneficiaries.  It  was  held  upon 
the  suit  of  the  original  beneficiary,  that  an  indorsement  of  the  certificate  made 
by  the  president  of  the  lodge,  in  accordance  with  the  verbal  message  of  the 
owner  of  the  certificate,  was  sufficient  to  effect  a  change  of  beneficiaries. 
Schmidt  v.  la.  Knights  of  Pythias  Ins.  Ass'n  (la.),  47  N.  W.  1082.  But  where 
the  by-laws  of  a  mutual  benefit  association  provide  that  the  beneficiary  in  any 
certificate  maybe  changed  by  its  surrender  and  the  pajrment  of  a  fee,  whereupon 
a  new  certificate  would  issue  to  the  new  beneficiary,  a  mere  indorsement  on  a 
certificate  by  the  holder  thereof  directing  payment  to  one  other  than  the  bene- 
ficiary named  therein,  is  not  sufficient  to  entitle  such  other  to  receive  the  benefit. 
Jinks  V.  Banner  Lodge  No.  484  of  Ladies  and  Knights  of  Honor  (Pa.),  21  A.  4. 
1  Knights  of  Honor  v.  Nairn,  60  Mich.  44;  26  N.  W.  826;  Maneeley  v.  Knights 
of  Birmingham,  115  Pa.  St.  305;  9  A.  41;  American  Leg.  of  Honor  v.  Perry,  140 
Mass.  580;  5  N.  E.  634;  Folmer's  Appeal,  87  Pa.  St.  133;  Elsey  v.  Odd  Fellows, 
Rel.  Ass'n,  142  Mass.  224;  7  N.  E.  844;  Daniels  v.  Pratt,  143  Mass.  216;  10  N. 
E.  166;  State  V.  Standard  Life  Ass'n,  38  Ohio  St.  281;  Ky.  Mas.  Ins.  Co.  y. 
Miller,  13  Bush.  489;  Weisert  v.  Muehl,  81  Ky.  336;  Basye  v.  Adams,  81  Ky. 
368;  Nat.  Mut  Aid  Assn'n  v.  Gonser,  43  OhU  St.  1;  1  N.  E.  11;  In  re  Phillips? 
Ins.,  28  Ch.  D.  235;  52  L.  J.  Ch.  441;  48  L.  T.  81;  31 W.  R.  511,  C.  A. 
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Bat  where  there  are  no  limitations  the  member  may 
•exercise  his  right  to  change  without  limit  and  as  often 
as  he  sees  fit,  unless  the  doctrine  of  insurable  interest 
interferes.^ 

§  362.  Obligations  assomed  in  eontraet — The  duties  of 
members  of  non-capital  stock  corporations  are  as 
varied  as  the  forms  of  organization  and  the  objects  for 
which  they  may  be  formed,  and  are  subject  to  be  made 
lighter  or  more  onerous  as  often  as  the  necessities  and 
objects  of  the  particular  institution  are  varied,  or  as 
the  controlling  power  therein  sees  fit  to  enact,  repeal 
or  amend  the  by-laws. 

§  368.  Personal  distinguished  from  other  duties. — ^There 

is  a  marked  distinction  between  merely  personal  duties 
arising  from  the  relations  and  intercourse  of  the  mem* 
bers  with  each  other  and  the  pecuniary  obligations 
incident  to  membership  in  such  associations.  With 
respect  to  the  latter,  very  nearly  the  same  legal  and 
equitable  principles  apply  to  their  performance  and 
enforcement,  and  the  similar  results  fiow  from  their 
non-performance  as  in  capital  stock  corporations. 

In  neither  can  contributions  from  members  be  ex- 
acted beyond  what  is  required  to  carry  out  and  per- 
form legitimate  objects. 

§  364.  Assessments. — Substantially  the  same  rules 
govern  in  laying  and  collecting  assessments  and  giving 
notice  thereof  in  all  corporations  and  in  unincorporated 
associations  ;  and  there  must  be  the  same  strict  com- 
pliance with  prescribed  formalities.^    The  only  proper 


^  Maneeley  y.  Knights  of  Birmingham,  115  Pa.  St.  306;  9  A.  41;  Bloomington 
Mut.  Ben.  Ass'n  v.  Blue,  120  HI.  127;  11 N.  E.  331. 

^  Baltimore  &  Ohio  Employes' Rel.  Ass'n  v.  Post,  122  Pa.  579;  15  A.  885; 
Oarreston  v.  Equitable  Mutual  Life  A  Endowment  Ass'n,  74  la.  419;  38  N.  W. 
127;  Guntherv.  New  Orleans  Cotton  Esoh.  Mut.  Aid  Soc.  (La.),  5  So.  65. 
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use  which  mutual  benefit  societies  can  make  of  money 
derived  from  assessments  and  dues  is  the  payment  of 
benefits,  losses  and  expenses.  The  manner  of  creating 
as  well  as  of  disbursing  the  funds  should  be  in  all 
cases,  and  generally  is,  specified  in  the  organic  and 
adopted  laws,  rules  and  regulations  of  the  society ; 
and  as  the  result  of  non-payment  is  usually  a  forfeiture 
of  property  interests,  and  often  of  membership,  these 
provisions  are  construed  strictly.^ 

Assessments  in  mutual  insurance  and  benefit  socie- 
ties will  not  be  binding  :  1st.  Unless  made  upon  one 
who  was  a  member  at  the  time.  2d.  The  losses  for 
which  it  is  made  must  have  occurred  during  his  mem- 
bership. 3d.  It  must  be  made  by  the  proper  author- 
ity, and  according  to  the  prescribed  laws  of  the  asso- 
ciation.^   The  authority  may  not  be  delegated,  but  the 


Where  by- laws  require  notice  of  each  assessment  to  be  sent  to  the  member  at  his 
last-known  post-office,  sending  the  notice  is  an  essential  part  of  the  *'  notice  '* 
or  **  assessment,*'  and,  unless  done  within  a  reasonable  time  after  its  date,  the 
30  days  allowed  for  payment  do  not  run  from  such  date.  Stanley  v.  Northwestern 
Life  Ass'n,  96  F.  75.  Under  by-laws  providing  that  notice  shall  be  given  of 
assessment  due  before  there  shall  be  a  forfeiture,  notice  to  a  member  put  in  the 
mail,  directed  to  him,  but  not  shown  to  have  reached  him,  is  insufficient  to 
support  a  forfeiture.    McGorkle  v.  Texas  Ben.  Ass^n,  71  Tex.  140;  S  S.  W.  516. 

1  Bates  y.  Detroit  Mut.  Ben.  Ass'n,  51  Mich.  587;  17  N.  W.  67.  Members 
have  a  right  to  rely  upon  a  faithful  observance  of  charter  and  by-law  provisions, 
and  the  directors  have  no  right  to  make  an  assessment  otherwise  than  in  accord- 
ance with  such  requirements.  Underwood  v.  la.  Legion  of  Honor,  66  la.  134; 
23  N.  W.  300;  Bates  v.  Detroit  Mut.  Ben.  Ass'n,  51  Mich.  687;  17  N.  W.  67  ; 
Passenger  Conductors'  Ass'n  v.  Bimbaum  (Pa.),  10  Cent.  Rep.  63;  11  Atl.  Rep. 
378;  Covenant  Mut.  Ben.  Ass'n  v.  Spiers,  114  111.  463;  2  N.  E.  482;  Protection 
L.  Ins.  Co.  V.  Foote,  79  111.  362;  Woodfln  v.  Ashville,  6  Jones'  L.  (N.  C)  558. 
The  directors  in  making  assessments  act  in  a  ministerial  and  not  in  a  judicial 
capacity ;  therefore  no  presumption  can  arise  in  favor  of  the  regularity  or  legality 
of  their  assessments.    Mut.  Aid  Soc.  v.  Helburn  (Ky.),  2  S.  W.  405. 

2  Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N.  J.  L.  33;  Underwood  v.  la.  Leg.  of 
Hon.,  66  la.  134;  23  N.  W.  300;  Agnew  v.  A.  O.  U.  W.,  17  Mo.  App.  254; 
Conductors'  Ass'n  v.  Bimbaum  (Pa.),  10  Cent.  Rep.  63;  11  Atl.  Rep.  378;  Am. 
Mut.  Aid  Soc.  V.  Helbum,  8  Ky.  L.  Rep.  627;  2  S.  W.  495.  If  such  laws  require 
assessments  upon  members  to  be  by  classes,  an  assessment  ignoring  the  classes 
is  invalid.  AU.,  etc.,  Ins.  Co.  v.  Moody,  74  Me.  385.  The  assessment  must 
show  clearly  facts  enabling  the  member  to  see  the  necessity  for  it.  Lycoming 
Ins.  Co.  V.  Bixbee,  15  W.  N.  C.  109.    An  assessment  cannot  be  made  for  antic- 
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assessment  must  be  made  by  the  duly  constituted  and 
authorized  body.^  But  where  the  directors  have  de- 
termined upon  the  necessity  for  an  assessment  and  its 
amount  is  a  mere  matter  of  calculation,  it  is  held  they 
may  empower  the  secretary  or  president  to  make  the 
calculation  and  issue  the  call.^  But  the  superior  gov- 
erning body  in  a  benefit  society  incorporated  under 
the  laws  of  one  state  cannot  compel  its  members  ta 
pay  assessments  levied  by  order  of  a  supreme  lodge- 
incorporated  under  the  laws  of  another  state.* 

§  365.  Fees  and  daes. — There  are  important  differ- 
ences between  assessments  and  dues.  The  former  are 
usually  uncertain  and  contingent,  and  are  generally  in- 
cident to  the  property  interests  of  members,  graded^ 
ascertained  and  measured  according  to  the  extent  of 
that  interest,  whether  it  be  represented  by  shares  of 
stock,  or  a  fund  to  become  due  and  payable  to  the 
member  from  an  association  at  a  future  period.     It  is 


ipated  losses  unless  the  laws  of  the  society  authorize  it,  hut  allowance  may  be 
made  for  expenses  and  non-payments,  Rosenberger  v.  Wash.  Mat.  F.  Ins.  Co., 
87  Pa.  St.  287;  Grossman  ▼.  Mass.  Mut.  Ben.  Ass'n,  143  Mass.  435;  9  N.  £. 
753;  Susquehanna  Mut.  F.  Ins.  Co.  v.  Gackenback,  19  W.  N.  C.  287.  The 
exact  sum  must  be  stated.  Where  the  by-laws  provided  that  the  directors  should 
fix  the  amount,  it  was  held  they  could  not  order  that  a  sum  "  not  exceeding^'  a 
certain  amount  be  called.  Monmouth  Mut.  F.  Ins.  Co.  v.  Lowell,  59  Me.  504. 
Where  there  are  plain  provisions  on  the  subject  in  the  charter  or  by-laws,  these 
cannot  be  disregarded,  although  there  may  be  a  fairer  and  more  equitable  rule. 
Slater  Mut.  F.  Ins.  Co.  v.  Barstow,  8  R.  I.  343,  or  a  custom  to  make  it  in  a 
different  manner,  the  member  not  being  shown  to  have  had  notice  of  such 
custom.    Underwood  v.  la.  Leg.  of  Hon.,  66  la.  134. 

1  Bates  V.  Detroit  Mut.  Ben.  Ass'n,  51  Mich.  587;  17  N.  W.  67;  Agnew  v.  A. 
O.  U.  W.,  17  Mo.  App.  254;  Susquehanna  Mut.  Ins.  Co.  v.  Tunkhannock  Toy 
Co.,  97  Pa.  St.  424;  Farmers'  Mut.  F.  lus.  Co.  v.  Chase,  56  N.  H.  341;  Baker 
v.  Citizens'  Mut.  F.  Ins.  Co.,  51  Mich.  243;  16  N.  W.  391.  In  Agnew  v.  A. 
O.  U.  W.,  17  Mo.  App.  254,  ^the  assessment  was  required  by  the  rules  of  the 
order  to  be  made  by  the  subordinate  lodge,  and  it  was  held  that  a  member  was 
not  obliged  to  pay  an  assessment  levied  by  the  grand  lodge. 

^  Passenger,  Conductors,  etc.,  Ins.  Co.  v.  Bimbaum  (Pa.),  10  Cent.  Rep.  63; 
11  Atl.  Rep.  378. 

'  Bacon,  Ben.  Soc.  L.  Ins.,  sec.  377;  Lampheare  v.  A.  O.  U.  W.,  47  Mich. 
429;   11  N.  W.  268. 
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otherwise  with  the  obligation  to  pay  dues,  which  is  a 
feature  of  but  few  capital  stock  corporations.  They 
are  usually  provided  for  in  the  constitution  or  by-laws 
of  almost  every  corporation  and  voluntary  association 
not  having  a  capital  stock  divided  into  shares.  The 
benefits  received  as  a  consideration  for  dues  are  purely 
personal  to  the  member,  and  are  not  capable  of  assign- 
ment or  pecuniary  computation  ;  while  the  considera- 
tion for  assessmeiits  is  a  property  interest  in  the  prop- 
erty and  fxmds  of  the  corporation.  In  mutual  benefit 
societies  assessments  are  laid  upon  members  to  meet 
sick  and  death  benefits  and  losses  by  accident,  fire,  etc., 
-while  dues  are  required  to  be  paid  periodically,  to  meet 
the  ordinary  current  expenses  of  governing  and  co-ordi- 
nate bodies  in  the  organization ;  and  a  membership  or 
initiatory  fee  must  usually  be  paid  at  the  time  of  be- 
coming a  member.  The  times  and  manner  of  paying 
dues  are  fixed  in  the  laws  of  the  society.  They  gen- 
erally provide  that  such  dues  shall  be  paid  at  certain 
times  without  notice,  and  when  so  provided  no  action 
by  the  lodge  or  society  or  its  officers  is  requited  to 
make  them  due  and  payable,  as  such  provisions  are 
part  of  the  contract  of  membership  ;  but  unless  so  pro- 
vided, dues  are  not  payable  in  advance,  and  members 
are  not  in  arrears  until  the  expiration  of  the  term  for 
which  they  are  payable. 

§  366.  Liability  of  members  of  volantary  associations.— 


^  Where  the  by-laws  provided  that  a  member  should  not  be  hi  good  standing 
who  was  more  than  six  months  in  arrears,  the  six  months  was  held  to  begin  to 
mn  from  the  day  after  the  last  day  of  the  term  for  which  the  dues  were  to  be 
paid.  Wiggin  v.  Knights,  etc.,  81  F.  122,  the  court  saying  :— *'  Each  lodge  has 
the  power  to  regulate  that  matter  for  itself,  may  make  the  dues  payable  in  ad- 
vance, or  at  the  end  of  the  period  for  which  they  are  leviable;  but  the  pay-day 
does  not  come  until  the  time  fixed  for  it,  and  they  cannot,  in  the  nature  of  the 
words  used  to  impose  the  forfeit  insisted  upon,  be  in  arrears  until  that  day  is 
past,  whatever  day  it  may  be."  See  also  Watson  v.  Jones,  13  Wall.  670; 
HcMurray  v.  Supreme  Lodge  K.  of  H.,  20  Fed.  Rep.  107. 
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The  power  of  the  oflScers  of  voluntary  associations  to 
assess  the  members  rests  upon  an  implied  agency ; 
and,  as  in  the  case  of  incorporated  mutual  benefit 
societies^  the  liability  to  pay  assessments  continues 
during  the  membership  only. 

Unless  provided  otherwise  in  the  articles  of  associa- 
tion, the  member  may  withdraw  at  any  time.  But  he 
cannot,  by  so  doing,  relieve  himself  from  his  propor- 
tion of  indebtedness  incurred,  duripg  his  connection. 
Courts  have  always  distinguished  between  the  rights 
growing  out  of  the  internal  relations  of  members  to 
each  other  and  to  the  association,  and  those  between 
creditors  and  the  association  and  its  members.  .With 
reference  to  the  former,  the  relations  of  the  parties  are 
considered  very  similar  to  those  existing  between 
the  members  of  a  corporation  ;  but  with  reference  to 
the  claims  of  creditors,  their  liabilities  do  not  vary 
materially  from  those  of  the  members  of  a  copart* 
nership.i 


»  Ebblngbouaen  v.  Worth  Club,  4  Abb.  N.  C.  800;  Ferris  v.  Thaw,  5  Ma  App. 
279;  affirmed  72  Mo.  446.  In  the  last  case  the  court  say :— '*  Certain  societies^ 
as  clubs  which  are  not  constituted  for  any  purpose  of  profit,  are  exposed  to 
liabilities  similar  in  many  respects  to  those  of  a  partnership.  All  parties  who 
take  an  active  part  in  working  out  a  project,  who  attend  meetings  at  which 
resolutions  are  made  or  orders  given  for  the  supply  of  goods,  in  furtherance  of  a 
joint  undertaking,  are,  in  general,  jointly  responsible.  The  act  of  a  secreUry 
of  a  voluntary  association  will  not  bind  the  board,  if  not  authorized;  but  it  will 
bind  any  members  who  were  present  at  a  meeting,  and  concurred  in  giving 
authority  to  the  secretary.  Where  members  of  a  voluntary  association  authorize 
its  officers  to  engage  In  a  particular  transaction  in  the  name  of  the  society,  as 
a  body,  or  give  to  persons  interested  a  tangible  third  party  against  whom  they 
can  proceed,  they  are  themselves  the  only  persons  that  can  be  sued,  and  are,  in 
fact,  principals  in  the  transaction."  •  *  *  •'  It  is  not  necessary  to  invoke  the 
doctrine  of  partnership,  perhaps;  yet  as  to  this  particular  transaction  these  men 
became  partners,  though  not  partners  in  trade,  and  however  distinct  as  to  other 
matters.  And  if  they  choose  to  assume  a  common  name,  under  that  name, 
they  will,  each  and  every  one,  be  liable  as  if  the  name  signed  to  the  note  was 
the  individual  name  of  each  man;  and  if  they  employ  an  agent's  hand  to  write 
that  name,  it  is  as  if  each  man  himself  had  held  the  pen."  See  also  Heath 
V.  Goslin,  80  Mo.  310;  Cullen  v.  Duke  of  Queensbury,  1  Brown  Ch.  101;  New- 
ell V.  Borden,  128  Mass.  31;  Lewis  v.  Tilton,  64  la.  220;  19  N.  W.  911;  s.  a 
62  Am.  Rep.  436;  Ray  v.  Powell,  134  Mass.  22;  Doubleday  ▼.  Hoskett,  7  BiQg» 
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In  order  to  render  members  of  an  unincorporated 
association  personally  liable  in  any  degree  to  creditors 
on  the  ground  of  the  agency  of  the  party  contracting 
in  their  name,  the  agency  must  be  established  by 
evidence.  None  is  implied  from  the  mere  fact  of 
association.^ 

§  7.  Yoluntary  withdrawaL— What  constitutes  a 
withdrawal  or  abandonment  of  membership  must  be 
determined  in  each  case  in  view  of  the  characj^er  of 
the  association  and  the  terms  of  the  constating  instru- 
ments and  contracts  of  membership.  The  fact  that 
ofScers  and  members  of  an  unincorporated  association, 
as  individuals,  imite  with  an  association  of  a  similar 
character,  does  not  vacate  their  ofSces,  or  forfeit  their 
membership  in  the  former  association,  in  the  absence 
of  any  provision  in  its  constitution  forbidding  them  to 
unite  with  the  second  association  ;  and  the  fact  that 
the  constitution  or  rules  of  the  second  association  for- 
bids its  members  to  become  or  continue  members  of 
any  other  local  organization  does  not  affect  their  rela- 
tion to  the  first  association.^ 

§  868.  Effect  of  withdrawaL— Withdrawal  from  non- 


110;  Blakeley  y.  Bennecke,  69  Mo.  198;  Honely  ▼.  Bell,  1  Brown  Oh.  101.  The 
same  principle  has  been  applied  to  render  liable  the  members  of  a  campaign 
club.  Richmond  v.  Judy,  6  Mo.  App.  467,  where  the  court  said  :— "  If  the  work 
was  done  with  the  previous  concurrence  or  subsequent  approbation  of  defend- 
ants, they  and  all  the  members  of  the  club  who  stood  in  the  same  situation  were 
liable  to  pay  for  the  goods  if  the  credit  was  given  to  the  members  of  the  club. 
»  »  »  «  If  the  plaintiff  had  trusted  solely  to  the  state  of  the  funds,  and  this 
had  been  shown,  the  members  of  the  committee  could  not  have  been  liable  un- 
less the  funds  were  collected;  but  if  the  credit  was  given  to  the  members  of  the 
committee,  such  members  as  were  aware  of  the  dealing  and  authorized  or  sanc- 
tioned it  are  undoubtedly  liable.*' 

1  Bailey  v.  Macauley,  19  L.  J.  Q.  B.  73;  Sizer  v.  Daniels,  66  Barb.  426; 
Plemyng  v.  Hector,  2  M.  A  W.  172;  Wood  v.  Finch,  2  Fost.  <&  Fin.  447;  Delau- 
ney  v.  Strickland,  2  Stark.  416;  Luckombe  v.  Ashton,  2  Fost.  &  Fin.  707. 

«  Parrell  v.  Cook,  5  N.  Y.  S.  727;  FarreU  v.  Dalzell,  5  N.  Y.  S.  729;  Mayer  v. 
Am.  Star  Order,  2  N.  Y.  S.  492. 
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capital  stock  societies,  whether  incorporated  or  un- 
incorporated, effects  an  abandonment  of  property  rights 
therein.^ 

And  this  is  equally  the  case  where  a  number  secede 
in  a  body  as  where  a  single  member  withdraws.* 

It  was  held  that  this  rule  applied  even  where  the 
seceding  body  constituted  a  majority  of  the  member- 
ship.* 

In  such  cases  the  members  adhering  to  the  tenets  or 
principles  of  the  order  or  society  and  to  the  original 
organization  are  entitled  to  continue  in  the  use  and 
enjoyment  of  the  property.* 

The  reason  of  this  rule  is  that  the  original  associa- 
tion holds  the  property  in  trust,  especially  if  its  objects 
be  charitable  in  character,  as  in  case  of  a  church ;  and 
equity  will  assist  the  adherents  to  prevent  a  diversion 
of  the  trust  fund.* 

§  369.  Membership  in  boards  of  trade,  elubs,  etc.— The 

rights,  privileges  and  duties  pertaining  to  membership 
in  the  great  number  and  variety  of  social  and  business 
and  political  organizations,  and  unions  not  having 
capital  stock  are  to  be  sought  for  in  the  statutes  under 
which  they  are  formed,  if  incorporated,  and  in  all  cases 
in  the  articles  of  association  and  by-laws.  The  general 
principles  previously  discussed  in  this  chapter  will  be 
found  applicable,  with  slight  modifications  to  fit  peculiar 
features. 

1  Altman  v.  Benz,  27  N.  J.  Eq.  831;  Smith  v.  Smith,  3  Desaos,  557;  Isham 
T.  Trustees  of  First  Presbyterian  Church  of  Dunkirk,  63  How.  Pr.  465. 

2  Brown  v.  Monroe,  80  Ky.  443. 
<  Gaff  y.  Greer,  8  Ind.  122. 

«  Isham  y.  Trustees  of  First  Presbyterian  Church  of  Dunkirk,  68  How.  Pr. 
465;  Holt  v.  Downs,  68  N.  H.  170,  181. 

«  Christ  Church  y.  Holy  Communion  Church,  14  Phila.  61.  In  Landis' 
Appeal,  102  Pa.  St.  467,  it  was  held  that  the  fact  that  the  seceding  members  had 
been  permitted  for  thirty  years  to  use  the  church  building  for  meetings  would 
not  entitle  the  latter  to  interfere  to  prevent  a  demolition  of  the  old  and  the 
erection  of  a  new  and  larger  one. 
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§  870.   Objects  and  powers  of  corporate  meetings. 

871.  Control  of  the  majority. 

872.  Majority  control  implied  in  contract  of  membership. 

373.  Power  of  majority  to  dissolve. 

374.  What  constitutes  majority. 

875.  A  different  rule  applies  to  directors*  meetings. 

876.  Voting  rights  of  the  members. 

877.  Interest  no  disqualification  for  voting. 

878.  Stock  books  as  evidence  of  the  right. 

879.  Meaning  of  legal  owner. 

880.  Stock  held  in  trust,    v 

881.  Collusive  transfers. 

382.  Shares  owned  by  corporation  cannot  be  voted* 

888.  Of  the  place  of  meeting. 

384.  Of  the  manner  of  voting. 

885.  Calling  meeting  to  order. 

886.  Statutory  regulations. 

887.  Voting  by  proxy. 

888.  Notice  of  meeting. 

889.  Time  of  notice. 

300.  Manner  of  giving  notice. 

891.  Waiver  of  notice. 

392.  Meetings  must  be  called  by  proper  authority. 

398.  Election  of  officers. 

894.  Mode  of  electing. 

895.  Begularity  of  proceedings  presumed. 

§  370.    Objects  and  powers  of  corporate  meetings^ — ^The 

members  of  a  corporation  in  meeting  assembled  are 

not  the  corporation  ;  and  yet,  as  its  directing,  and 

governing  agent,  they  are  limited  in  power  over  it  only 

by  the  charter  and  general  law.     The  usual  business 

transacted  relates  to  matters  of  fundamental  and  vital 

interest  to  the  continuity  of  the  organization  and  the 

successful  prosecution  of   the  main    enterprise    for 

26 
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which  it  was  formed,  such  as  the  election  of  directors^ 
increasing  or  diminishing  capitcd  stock,  enactment, 
repeal  and  amendment  of  by-laws,  amendment  of 
charter  or  articles,  dissolution  and  other  acts  intended 
to  shape  the  general  policy  and  destiny  of  the  cor- 
poration. 

As  long  as  no  mandatory  provision  of  law,  the 
charter  or  by-laws,  is  violated,  the  members  may  con- 
duct a  corporate  meeting  in  any  manner  convenient 
and  agreeable  to  themselves.  No  particular  formalities 
are  required,  and  mere  irregularities  are  unimportant 
provided  the  sense  of  the  meeting  is  fairly  expressed.^ 
In  order  to  be  of  any  avail  to  members  present,  they 
must  object  to  and  enter  protest  against  irregularities 
at  the  meeting,  if  aware  of  their  occurrence.' 

§  371.  Control  of  the  majoritr. — It  is  an  implied  con- 
dition in  every  contract  of  membership  in  corporations^ 
organized  for  profit  that  a  majority  in  point  of  interest,, 
and  in  point  of  numbers  in  other  corporations,  shall 
control  its  operations  and  funds.'  Each  member  is 
bound  by  the  acts  and  proceedings  sanctioned  by  a 
majority  duly  given  according  to  law  in  the  exercise  of 


1  Phillips  y.  Wickham,  1  Paige,  590;  Dowing  v.  Potto,  28  N.  J.  L.  66.  No 
fonnality  in  putting  a  question  before  the  members  is  required.  The  president 
may  put  a  question  to  be  voted  upon  of  his  own  mere  yolition.  In  re  Horlury, 
etc.,  Co.,  L.  R  11  Ch.  D.  100.  See  also  Hughes  v.  Parker,  20  N.  H.  68;  People 
Y.  Peck,  11  Wend.  604;  Matter  of  Wheeler,  2  Abb.  Pr.  (S.  S.)  361;  Harden- 
burgh  v.  Farmers^  etc..  Bank,  3  K.  J.  Eq.  68;  Gorham  y.  Campbell,  2  Cal.  135. 
What  was  said  and  done  at  meeting  of  members  of  an  old  corporation  assembled 
to  form  a  new  one  is  admissible  in  evidence  to  show  an  understanding  among 
all  the  parties  as  to  whether  the  new  company  should  assume  the  debte  of  the 
old.    Fort  Worth  Pub.  Co.  v.  Hettson  (Tex.),  16  S.  W.  551  (Aug.,  1891). 

a  In  re  Mohawk,  etc.,  R  R,  10  Wend.  135;  State  v.  Lehre,  7  Rich.  Law,  234, 
325;  The  King  v.  Trevenen,  2  Bam.  A  Aid.  330. 

<  Hancock  v.  Holbrook,  40  La.  Ann.  53;  3  So.  351;  Barry  v.  Broach,  65  Miss. 
450;  4  So.  117;  Everson  y.  Eddy,  12  K.  Y.  S.  872;  Dudley  y.  Kentucky  High 
School,  9  Bush.  578.    The  agreement  of  a  majority,  howeyer  large  in  interest,, 
elsewhere  than  in  a  corporate  meeting  does  not  bind  the  corporation.  American, 
etc.,  Co.  V.  Norris,  43  F.  711. 
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the  powers  conferred  by  statute  and  constating  in- 
struments.^ This  rule  has  been  frequently  applied  in 
cases  of  elections  of  corporate  oflBcers.'  And  it  is  not 
necessary  to  the  election  of  an  officer  that  he  receive 
a  majority  of  the  votes  of  all  the  stockholders,  but 
a  majority  of  those  cast  will  be  sufficient.* 

But  the  rule  is  subject  to  the  limitation  that  no 
majority,  however  large,  can  misapply  the  funds  or 
divert  the  operations  of  the  corporation,  aside  from  or 
beyond  the  chartered  purposes  or  agreements  of  asso- 
ciation or  in  total  disregard  of  the  formalities  pre- 
scribed by  law  or  the  articles*  so  as  to  bind  a  dissent- 
ing minority. 

§  372.  Majority  control  implied  in  contract  of  member- 
ship.— A  stockholder  on  becoming  a  member  of  a  cor- 
poration thereby  impliedly  surrenders  to  it  the  right 
to  manage  and  control  the  corporate  property  and  affairs 
in  accordance  with  the  terms  express  or  implied  of  the 
corporate  charter.*     Flowing  from  this  implied  obli- 


,  ^  City  of  Covington  v.  Bridge  Co.,  10  Bosh.  69,  76;  E.  Tenn.  etc.,  R  R.  Ca 
y.  Gammon,  5  Sneed.  567;  McBride  y.  Porter,  17  la.  208;  Faulds  y.  Yates,  57 
ni.  416;  Leo  y.  Un.  Pac.  R.  R  Co.,  19  Fed.  Rep.  288;  Barnes  y.  Brown,  80  N. 
Y.  527;  Dudley  y.  Ky.  High  School,  9  Bush,  578;  Liyingston  y.  Lynch,  4  Johns. 
Oh.  573.  See  also,  Meeker  y.  Winthrop  Iron  Co.,  17  Fed.  Rep.  48;  s.  c.  109  U. 
S.  180;  Gilford  y.  New  Jersey  R.  R.  Co.,  10  N.  J.  Eq.  174;  Durfee  v.  Old  Colony, 
etc,  R.  R.  Co.,  5  Allen,  242;  Treadwell  y.  Salisbury  Mfg.  Co.,  7  Gray,  893;  New 
Orleans,  etc.,  R.  R.  Co.  y.  Harris,  27  Miss.  537;  Steyens  y.  South  Deyon  Ry.  Co., 
9  Hare,  818.  If  action  taken  at  a  meeting  be  irregular,  a  member  may  be  bound « 
by  subsequent  ratification  by  a  majority  at  a  meeting  which  he  attends.  Barry 
y.  Broach,  65  Miss.  450.  Where  it  does  not  appear  by  the  minutes  of  a  meeting 
at  which  an  assessment  was  leyied,  that  a  majority  were  present,  it  was  held 
that  the  assessment  was  inyalid.  Mayberry  y.  Mead,  80  Me.  27;  12  A.  685.  See 
also  Ellsworth  Woolen  Mfg.  Co.  y.  Fannce,  79  Me.  440;  10  A.  250.  The  majority 
may  proportion  the  yotes  to  the  number  of  shares  held  by  members.  Com.  y. 
Detwiler,  131;  Pa.  St.  614;  18  A.  990;  Robinson  y.  Hemmingway,  Id. 

'  People  y.  Albany,  etc.,  R.  R  Co.,  55  Barb.  844;  K  Tenn.,  etc.,  R.  R.  Co.  y. 
Gammon,  5  Sneed.  567;  Dudley  y.  Ky.  High  School,  9  Bush.  576;  Gilford  y.  N. 
J.,  etc.,  R.  R.  Co.,  10  N.  J.  Eq.  171;  N.  O.,  etc.,  R.  R.  Co.  y.  Harris,  27  Miss. 
517,  537;  Treadwell  y.  Salisbury  Mfg.  Co.,  7  Gray,  398. 

•  Appeal  of  Gowen,  10  Wkly  N.  C.  (Pa.)  84;  State  y.  Green,  87  O.  St  227. 

«  Meeker  y.  Winthrop  Iron  Co.,  17  Fed.  Rep. 
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gation  is  the  authority  and  right  of  the  majority  to 
bind  the  whole  body  as  to  all  transactions  within  the 
scope  of  the  corporate  powers.^ 

§  373.  Power  of  majority  to  dissolTe. — ^And  if  the 
charter  or  general  law  authorize  it,  the  majority  may, 
when  their  action  is  ^ee  from  fraud,  dissolve  the  cor- 
poration,^ or  consolidate  with  another  corporation  with* 
out  the  consent  of  the  minority.'  It  is  only  when  the 
entire  collective  interest  is  ignored  or  disregarded,  or 
when  the  majority,  or  the  agents  they  have  selected, 
pervert  the  corporate  machinery  to  their  individual  in- 
terests, or  to  purposes  and  objects  other  than  those  for 
which  the  corporation  was  formed,  that  the  minority 
have  a  right  to  complain  or  have  any  right  to  appeal  to 
the  courts.  Even  then,  courts  of  law  seldom  furnish 
them  an  adequate  remedy.  Courts  of  equity  are,  in 
such  cases,  essentially  the  minority  stockholders* 
stronghold.* 

The  majority  have  no  right  to  dissolve  the  corpora- 
tion, except  in  the  manner  and  subject  to  the  condi- 
tions provided  by  statute.  **  When  a  method  of  pro- 
cedure is  prescribed  by  which  a  corporation  may  be  dis- 
solved, that  method  must  be  followed."  ^  But  if  the 
corporation  is  an  unprofitable  and  failing  enterprise, 

^  Eryin  v.  Oregon  R.  Co.,  20  Fed.  Bep.  5T7;  N.  R.  R.  Ga  v.  Hanris,  27  Mln. 
<587;  Dudley  v.  Ky.  High  School,  9  Bush.  678. 

a  Ervin  v.  Oregon  R  Co.,  supra.    Infra,  §  427. 

*  Atchison,  etc.,  R.  R.  Co.  v.  Commrs.,  25  Kan.  261. 

«  Hawes  v.  Oakland,  104  U.  S.  450.    Infra,  §  611. 

»  Kohl  V.  LiUlenthal,  81  Cal  878,  per  Pox,  J.,  22  P.  680;  20  P.  401.  It  was  held 
that  a  resolution  by  vote  of  two-thirds  of  the  shareholders  of  a  national  bank  to 
go  into  liquidation  and  clofte,  certified  to  the  comptroller  of  the  currency,  does 
not  dissolve  the  corporation,  nor  affect  its  capacity  to  collect  its  assets  and  dose 
its  affairs.  Merchants'  Nat.  B'k  y.  GasUn^  41  Minn.  552;  43  N.  W.  488.  But, 
after  the  expiration  of  the  term  of  its  charter,  the  stock  of  such  an  association 
is  not  transferable,  so  as  to  give  the  transferee  the  right  to  share  in  the  elec* 
tion  of  directors  and  such  transferee  not  being  a  stockholder,  is  ineligible  as  a 
director,  under  Rev.  St.  U.  S.,  sec.  5145.  Richards  v.  Attleborough  Xat.  B'k, 
148  Mass.  187;  10  N.  E.  363. 
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then  it  seems  they  may  make  a  sale  of  all  the  corpo- 
rate property  with  a  view  to  dissolution.^ 

§  374.  What  constitutes  majority. — It  is  not  necessary 
in  order  that  the  acts  done  and  resolutions  passed  at  a 
corporate  meeting  may  be  binding  that  all,  or,  in  the 
absence  of  a  provision  to  the  contrary,  even  a  majority 
of  the  members  attended  and  voted  on  the  proposition. 
The  charter  or  articles  or  by-laws  usually  specify  the 
number  necessary  to  constitute  a  quorum  for  the 
transaction  of  business.  In  the  absence  of  any  such 
provision,  such  of  the  members  as  actually  assemble  at 
a  properly  called  and  convened  meeting  constitute  a 
quorum  for  the  transaction  of  business,  and  a  majority 
of  that  quorum  have  authority  to  represent  the  cor- 
poration.*     The   number   necessary  to   constitute  a 


1  Lauman  y.  Lebanon  Valley  R.  R.  Co.,  .30  Pa.  St.  42;  Holmes,  etc.,  Manuf  g 
Co.  y.  Holmes,  etc,  Metal  Co.  (N.  Y.),  27  X.  £.  831.  (Aug.,  1801);  Hancock 
y.  Holbrook,  40  La.  Ann.  53;  3  So.  35;  Trisconi  y.  Winship,  (La.)  9  So.  29. 
An  agricultural  society,  incorporated  under  Laws  N.  Y.  1855,  c.  425,  for  the  for- 
mation of  such  societies,  but  not  as  stock  companies,  or  with  any  capital  stock, 
was  afterwards,  under  a  special  act  passed  for  the  purpose,  organized  into  a  stock 
company.  Held,  that  a  requirement  in  the  general  act  of  an  application  to  the 
court  for  authority  to  sell  land  of  such  a  society,  was  superseded  as  to  the 
society  by  a  provision  of  the  special  act  that  its  officers,  by  a  yote  of  holders  of 
two-tliirds  of  the  stock,  might  sell  and  dispose  of  the  property  of  the  society; 
and  that  a  mortgage  of  its  real  property,  duly  executed  by  the  officers  pursuant 
to  such  a  yote,  was  yaUd-  Preston  v.  Loughran,  12  N.  Y.  S.  313.  The  consent 
of  all  the  stockholders  of  a  sayings  bank  need  not  be  first  obtained  to  the  bank' a 
assignment  for  benefit  of  creditors,  if  such  assignment  is  made  in  good  faith. 
Decombes  y.  Wood,  91  Mo.  96;  4  S.  W.  82.  But  any  shareholder  may  bring  an 
action  to  set  aside  an  assignment  for  the  benefit  of  creditors  made  by  the  direc- 
tors of  an  insolyent  bank  as  ultra  vires.  But  such  action  properly  purports  ta 
be  brought  on  behalf  of  plaintiff  and  others  similarly  situated,  without  stating 
who  they  are,  or  how  numerous,  or  whether  they  constitute  a  majority  of  the 
stockholders  or  otherwise.    Id. 

2  Craig  y.  First  Presby.  Church,  88  Pa.  St.  42;  Field  y.  Field,  9  Wend.  395; 
Madison  Ave.  Baptist  Church  .v.  Baptist  Church,  etc.,  5  Rob.  049;  Eyerett  y. 
Smith,  22  Minn.  53.  The  by-laws  of  a  corporation  provided  that  **  the  capital 
stock  of  the  company  shall  be  $10,000,  divided  into  400  shares  of  $25  each,''  and 
that  ^'  no  business  shall  be  transacted  at  any  meetmg  of  the  stockholders,  un- 
less a  majority  of  the  stock  is  represented,  except  to  organize  the  meeting,  and 
adjourn  to  some  future  time."    Held,  that,  although  only  243  shares  had  been 
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quorum  for  certain  purposes  is  frequently  prescribed 
by  statute.^ 

Of  those  assembled,  it  is  not  necessary  that  all  shall 
vote.  A  majority  of  those  actually  voting  can  elect 
oflScers,  as  in  state  and  county  elections.* 

All  qualified  voters  who  absent  themselves  from  an 
election  duly  called  are  presumed' to  assent  to  the  ex- 
pressed will  of  the  majority  of  those  voting,  unless  the 
law  providing  for  the  election  otherwise  declares.^ 

§  875.  A  different  rule  applies  to  directors'  meetings.— 

In  this  matter  there  is  a  distinction  taken  between  a 
corporate  act  to  be  done  by  a  select  and  definite  body, 
as  by  a  board  of  directors,  and  one  to  be  performed 
by  the  constitutional  members.  In  the  latter  case  a 
majority  of  those  who  appear  may  act,  but  in  the 
former  a  majority  of  the  definite  body  must  be  present 
and  then  a  majority  of  the  quorum  may  decide.  This 
is  the  general  rule  on  the  subject,  and  if  any  corpora- 


subscribed  for,  it  required  201  Bh&res  to  constitute  a  majority,  and  that  an  elec- 
tion of  directors  at  a  meeting,  where  less  than  that  number  was  represented 
was  illegal.    Ellsworth  Woolen  Manuf  g  Co.  v.  Faunce,  79  Me.  440;  10  A.  250. 

^  The  California  corporation  act  makes  the  following  provision  in  regard  to 
the  number  necessary  to  constitute  a  corporate  meeting  in  corporations  for  profit 
for  the  purpose  of  electing  officers  and  transacting  business: 

**  At  all  elections  or  votes  had  for  any  purpose,  there  must  be  a  majority  of 
the  subscribed  capital  stock  or  of  the  members  represented  either  in  person  or 
by  proxy  in  writing Any  regular  or  called  meeting  of  the  stock- 
holders or  members  may  adjourn  from  day  to  day  or  from  time  to  time,  if,  for 
any  reason,  there  is  not  present  a  majority  of  the  subscribed  stock  or  members, 
or  no  election  had,  such  adjournment  and  the  reasons  therefor  being  recorded 
in  the  journal  of  proceedings  of  the  board  of  directors.*'  Civ.  Code,  sec  312. 
Incorporated  associations  other  than  for  profit  are  given  absolute  control  over 
the  matter. 

They  may  make  by-laws  providing  **  the  number  of  members  that  shall 
constitute  a  quorum  at  any  meeting  of  the  corporation  and  that  election  of 
officers  of  the  corporation  by  a  meeting  so  constituted  shall  be  as  valid  as 
if  there  had  been  a  majority  of  the  members  present  thereat  and  voting." 
Oiv.  Code,  sec.  599. 

«  Columbia  Co.  Lever  Co.  v.  Meir,  39  Mo.  53. 

^  County  of  Cass  v.  Johnston,  95  U.  S.  360,  369. 
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tion  has  a  diflferent  modification  of  the  binding  will  of 
the  corporation,  it  arises  from  the  special  provisions  of 
the  charter  or  aticles  of  incorporation,^ 

§  376.  Toting  rights  of  the  members. — The  apportion- 
ment of  voting  strength  according  to  the  number  of 
shares  of  stock  held  by  each  member  is  purely  a  stat- 
utory invention  founded  on  fairness  and  equality,  but 
has  become  a  custom  so  well  established,  that  an  in- 
tention to  follow  it  is  implied  in  the  absence  of  any 
indication  or  direction  to  the  contrary  in  the  charter  or 
articles.  At  common  law,  no  member  could  cast  more 
than  one  vote  whether  he  held  one  share  or  a  great 
many.* 

There  is  no  right  of  cumulative  voting  at  elections  for 
boards  of  directors,  in  the  absence  of  express  statutory 
or  charter  authority,  without  which,  each  shareholder 
<jan  cast  but  one  vote  on  each  share  for  each  director 
to  be  elected,  whether  he  votes  for  one  or  all  of  them.^ 

§  377.  Interest  no  disqualiflcation  for  roting.— The  rule 
that  agents  for  a  corporation  shall  not  exercise  its 


1  2  Kent's  Com.  298. 

3  Taylor  ▼.  Griswold,  14  N.  J.  Law,  222,  237;  Commonwealth  v.  Oonover; 
10  Phil.  56.  In  Ohollar  Min.  Co.  v.  Wilson,  66  Cal.  374;  5  P.  670,  the  words 
"  majority  of  shareholders  "  as\ised  in  an  act  of  March  21, 1872,  were  cod- 
strued  to  mean  a  majority  of  the  persons  holding  shares,  and  not  the  holders 
•of  a  majority  of  the  stock. 

*  Const.  W.  Va.  1872,  art.  4,  §  11,  and  Code  W.  Va.,  c.  64,  {§  66,  67,  enacted 
pursuant  thereto,  provide  that  every  stockholder  in  a  corporation  shall  have 
the  right  to  vote  for  the  number  of  shares  of  stock  owned  by  him  for  as 
many  directors  as  are  to  be  elected,  or  to  cumulate  his  shares,  and  give  all 
his  votes  to  one  director  or  divide  them  among  several.  The  charter  of 
•defendant  railroad  company,  granted  before  the  adoption  of  this  constitution 
allowed  each  stockholder  one  vote  for  each  share  of  stock.  HM,  that  the 
provision  for  cumulative  voting  binds  defendant,  where  in  its  charter  the 
right  to  alter  and  amend  it  was  expressly  reserved.  Cross  v.  West  Virginia 
Oent.  &  P.  Ry.  Co.  (W.  Va.),  12  S.  E.  1071.  See  Detwiler  v.  Com.,  131  Pa. 
fit.  614. 
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authority  in  their  own  interest,  at  the  expense  of  the^ 
membership,  has  no  application  to  them,  when  as- 
sembled in  a  corporate  meeting  for  the  purpose  of 
voting,  unless  they  corruptly  sacrifice  the  interest  of 
the  corporation  for  their  own  gain.^  As  long  as  they 
act  in  good  faith  and  with  due  diligence,  members  may 
elect  themselves   officers   and    constitute   themselves 


1  Woodruff  V.  Dubuque  &  8.  0.  B.  Co.,  30  F.  91.  A  person  who  has  been 
induced  to  become  a  stockholder  in  a  corporation  by  the  assurance  of  a 
stockholder  that  the  company  would  not  engage  In  a  particular  business^ 
does  not  thereby  acquire  the  right  to  enjoin  such  stockholder  from  voting' 
in  favor  of  a  proposition  that  the  corporation  engage  in  such  business. 
Whether  the  corporation  will  run  the  risk  of  such  litigation  is  a  matter  for 
the  majority.  Converse  v.  Hood,  149  Mass.  471 ;  21 N.  E.  878.  A  mort-gage, 
given  by  a  corporation  is  not  invalidated  by  the  fact  that  the  resolution 
therefor  was  adopted  by  the  votes  of  persons  owning  the  indebtedness 
intended  to  be  secured,  where  it  appears  that  such  indebtedness  was  a  valid 
and  binding  one,  the  greater  part  of  it  being  already  secured  by  mortgages 
and  that  the  rates  of  interest  was  reduced.  Bittenhouse  v.  Winch,  57  Hun,. 
587 ;  11  N.  Y.  S.  122.  Under  the  National  Bank  Act  stockholders  in  National 
banks  owing  balances  on  their  shares  are  disqualified  from  voting  at 
elections  for  directors.  Be  v.  St.  U.  S.,  sec.  5154 ;  United  States  v.  Barry^ 
36  F.  246. 

Where  a  shareholder  in  a  water  company,  at  his  own  expense,  and  for  his 
own  benefit,  has  built  a  system  of  pipes,  etc.,  etc.,  suitable  for  an  extension 
of  the  company's  plant,  he  has  a  right  to  sell  the  same  to  the  company ; 
and  the  fact  that  at  a  meeting  of  the  shareholders  he  voted  his  shares  in 
favor  of  the  purchase  does  not  make  the  transaction  a  fraud  upon  th» 
minority  shareholders,  who  were  opposed  thereto,  and  they  cannot  enjoin 
the  issuance  of  the  company's  stock  and  bonds  hi  payment  therefor,  without 
showing  actual  fraud,  or  that  the  price  paid  was  so  exorbitant  as  to  neces- 
sarily lead  to  the  inference  of  fraud.  BeverAng,  5  N.  Y.  S.  124 ;  Gamble  v. 
Queen's  CJounty  Water  Co.  <N.  Y.),  25  N.  E.  201. 

Where  a  railroad  company,  which  owns  a  majority  of  the  stock  of  another, 
procures  the  latter  to  issue  bonds  to  it,  furnishing  a  suflBLcient  consideration 
therefor,  and  using  no  improper  means  to  procure  the  issue,  it  is  immaterial 
to  the  validity  of  the  transaction  that  the  former  procured  and  used  such 
bonds  as  security  to  float  a  loan  made  for  its  own  exclusive  benefit. 
Qloninger  v.  Pittsburgh  &  C.  B.  Co.  (Pa.),  21  A.  211.  A  provision  in  the 
charter  of  a  corporation  that  no  stockholder  shall  "  cast  more  than  one* 
fourth  of  all  the  votes  at  any  election  of  directors,*'  means  one-fourth  of  all 
the  votes  the  shares  of  stock  authorize  to  be  cast,  and  this  restriction  cannot 
be  evaded  by  the  gratuitous  transfer  by  the  stockholder  of  his  stock  to 
others,  in  order  that  they  might  vote  it  in  his  interest.  Mack  v.  DeBarde* 
laben  C.  &  L.  Co.  <Ala.),  8  So.  150. 
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agents  of  the  corporation,  and  thus  control  its  business 
and  funds.  But  there  is  a  point  of  abuse,  at  which 
courts  will  interfere,  even  with  the  privilege  of  voting. 
K  the  majority  attempt  to  appropriate  the  corporate 
funds  to  their  own  use,  or  to  direct  the  business  to 
objects  not  contemplated  in  the  charter  or  incidental 
to  its  lawful  objects,  courts  will  administer  preventive 
relief  at  the  suit  of  an  aggrieved  shareholder.^ 


1  Goodwin  V.  Cln.,  etc.,  Canal  Co.,  18  O.  St.  169:  Menier  v.  Hooper's  Tel. 
Wks.,  L.  B.  9  Oh.  350;  Graves  v.  Mono  Lake,  etc.,  Min.  Co.,  81  Cal.  903;  22 
P.  666;  Wright  v.  Orovllle  Min.  Co.,  40  Cal.  20,  27;  Memphis,  etc.,  B.  Co. 
V.  Wood,  88  Ala.  630;  7  So.  108;  Erwin  v.  Or.,  etc..  By.  Co.,  20  Fed.  Bep. 
577;  Barr  ▼.  New  York,  etc.,  B.  B.  Co.,  96  N.  Y.  444;  Biley  ▼.  Oglebay,  25 
W.  Va.  36;  State  v.  Concord  B.  B.  Co.,  13  Am.  &  Eng.  B.  B.  Cas.  94,  107. 
In  Zeigler  ▼.  Hoagland,  52  Hun,  385,  it  appeared  that  the  plaintiff  owned 
less  than  one-half  of  the  stock  in  a  corporation ;  that  for  many  years  he 
was  one  of  the  three  trustees  constituting  the  board,  but  the  defendants, 
who  were  all  of  one  family,  elected  themselves  trustees  and  president, 
secretary  and  treasurer.  After  an  unsuccessful  attempt  to  buy  plaintiff's 
stock,  the  defendants  threatened  to  raise  and  did  raise  their  salaries  from 
time  to  time  until  they  amounted  to  $50,000,  $30,000  and  $6,000.  It  was 
held  that  their  action  was  a  gross  fraud  upon  the  minority  stockholders,  and 
equity  would  restrain  the  payment  of  more  than  the  real  value  of  the  officers' 
salaries. 

Complainants,  as  executors  and  trustees,  held  certain  shares  of  stock  in 
an  incorporated  company.  Defendants  held  certain  other  shares  therein, 
which  added  to  those  held  by  complainants  constituted  a  majority  of  all 
the  shares.  Complainants  on  the  one  part,  and  defendants  on  the  other, 
entered  into  a  contract  by  which  complainants  agreed  to  execute,  and  in 
pursuance  thereof  did  execute,  a  proxy,  irrevocable  for  five  years,  to  defend- 
ants, to  vote  at  all  stockholders'  meetings  upon  the  complainants'  shares ; 
and  defendants,  in  consideration  thereof,  agreed  to  so  vote  said  shares  as 
that  one  of  the  complainants  should  be  continuously  employed  as  manager 
uf  the  corporation,  at  a  salary  of  $2,500  a  year.  It  was  held :  (1)  The  agree- 
ment is  void,  first,  because  against  public  policy ;  and,  second,  because  a 
breach  of  trust  by  complainants.  (2)  That  complainants  are  entitled  to 
relief  against  the  defendants,  and  an  injunction  against  the  use  of  the  proxy, 
notwithstanding  their  position  in  pari  delicto  with  defendants.  Cone's. 
Ex'rs  V.  Bussell  (N.  J.),  21  A.  847.  See  also  Butts  v.  Wood,  37  N.  Y.  317 ; 
Ogden  V.  Murray,  39  Id.  202.  In  Colton  v.  Stanford,  82  Cal.  351; 
23  P.  16,  it  was  held  that  a  business  relation  between  several  persons 
associating  together  for  the  purpose  of  organizing,  controlling,  and  operat- 
ing corporate  enterprises,  held  a  fiduciary  relation  to  each  other  subject  to 
the  ordinary  rules  governing  trust  relations,  especially  where  they  are 
shown  to  have  reposed  great  confidence  in  each  other  in  respect  to  the 
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Unless,  however,  a  clear  and  dangerous  abuse  of  this 
nature  is  shown,  it  has  been  held  that,  for  reasons  of 
convenience  amounting  to  practical  necessity,  share- 
holders will  not  be  prevented  from  voting  at  a  general 
meeting  of  the  company  on  account  of  individual 
interests  in  the  result,  though  the  interest  be  based  on 
an  illegal  consideration.^ 

A  combination  among  shareholders  made  in  good 
faith  to  accomplish  an  object  believed  to  be  beneficial 
to  the  interests  of  the  corporation  would  not  be  illegal.^ 
But  if  the  agreement  of  a  shareholder  to  sell  his  vote 
was  made  to  obtain  an  advantage  to  himself,  it  is  an 
agreement  to  misuse  a  power  held  in  trust  and  will  be 
condemned  by  the  courts.  At  any  rate  a  court  of 
equity  will  not  lend  its  aid  to  enforce  specific  perform- 
ance of  a  contract  for  the  purchase  of  stock  intended 
to  be  used  in  getting  control  of  a  corporation.' 

§  878.  Stoek  books  as  evldenee  of  the  right. — ^The  general 
rule  governing  the  right  to  vote  at  corporate  meetings 
is  that  the  stock  or  membership  book  furnishes  the 
prima  facie  evidence,  and  that  the  corporation  cannot 
be  required  to  decide  the  question  otherwise,  that  being 
one  of  the  objects  of  keeping  a  stock  book  on  which 
transfers  of  membership  are  required  to  be  recorded.* 

But  this  rule  has  received  so  many  modifications  in 


baslness.  See  also,  Meeker  v.  Wlnthrop  Iron  Co.,  17  Fed.  Bep.  48;  Ervin 
V.  Oregon  By.  &  Nav.  Co.,  27  Fed.  Bep.  625. 

1  East  P.  D.,  etc.,  Mln.  Go.  v.  Merriweather,  2  H.  &  M.  254. 

3  Faulds  v.  Yates,  57  III.  416;  MofFatt  v.  Farciuharson,  3  Bro.  O.  0.  338; 
Bolton  V.  Madden,  Y.  B.  9  Q.  B.  55 ;  Elliott  v.  Bichardson,  L.  B.  5  C.  P.  744; 
Card  V.  Hope,  2  B.  ft  G.  661. 

*  Falls'  App.,  91  Pa.  St.  434;  Fisher  ▼.  Bush,  35  Hun,  641. 

«  Mousseaux  v.  Urquhart,  19  La.  Ann.  482 ;  Evans  v.  Bailey,  66  Cal.  112 ; 
4  P.  1089.  See  Bank  of  Utlca  v.  Smalley,  2  Gowen,  770,  778 ;  People  v. 
Bobinson,  64  Gal.  373;  1  P.  156;  Fisher  v.  Essex  B'k,  5  Gray,  373,  380; 
Johnston  v.  Jones,  33  N.  J.  £q.  216;  State  v.  PettlneUi,  10  Nev.  141; 
Beecher  v.  Wells  Flouring  Mill  Co.,  1  McGraiy,  62. 
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endeavors  to  avoid  the  hardship  and  injustice  of  partic- 
ular cases  that  many  states  have  found  it  necessary  to 
regulate  the  matter  by  definite  statutory  provisions.^ 

§  879.  Meaning  of  legal  owner.— The  meaning  of  the 
words,  *'  must  be  a  member  thereof  or  a  bona  fide  stock- 
holder having  stock  in  his  own  name/'  etc.,  found  in  a 
statute,  was  held  not  to  be  satisfied  if  the  idea  of 
ownership  was  modified  or  contradicted  by  the  fidu- 
ciary designation.* 

It  is  the  object  of  statutory  regulations  to  afford  cor- 
porations a  convenient  test  of  the  right  to  vote  in  cases 
of  dispute  between  persons  claiming  ownership  of  its 
stock  ;  and  they  are  not  bound  to  stop  or  delay  pro- 
ceedings in  order  to  investigate  the  equitable  rights 
between  pledgors  and  pledgees  and  trustees  and  ceatuis 
que  trust^ 

The  object  of  the  stock  book,  and  of  requiring  trans- 
fers of  stock  to  be  recorded  by  the  corporation,  is  for 


1  An  importaDt  relaxation  of  the  rule  is  that  generally  made  by  statute 
in  favor  of  administrators,  executors,  guardians  and  other  trustees.  See 
In  re  Cape  May  &  D.  B.  N.  Co.  (N.  J.),  16  A.  191.  In  Stewart  v.  Mahoney 
Hin.  Co.,  54  Cal.  149,  it  was  decided  that  one  in  whose  name  shares  stand 
on  the  books  with  the  designation  of  **  trustee  "  cannot  vote  them  if  he  has 
no  actual  interest  in  them,  and  is  not  in  fact,  a  shareholder. 

3  The  law  as  to  the  important  use  to  be  made  of  the  stock  books  by  the 
corporation,  in  determining  the  right  to  vote,  was  thus  summarized  by 
8HABFSTBIN,  J.,  in  People  v.  Bobinson,  64  Cal.  373,  375:  **  A  transfer  not 
entered  on  the  books  of  the  company  has  no  validity  outside  of  the  parties 
to  such  transfer.  If  not,  could  it  affect  the  validity  of  an  election  at  which 
trustees  of  the  company  were  elected  ?  If  so,  would  not  a  transfer,  although 
not  entered  on  the  books  of  the  company,  be  valid  outside  of  the  parties  to 
such  transfer  ?  The  construction  which  we  feel  compelled  to  give  to  this 
clause  is,  that  a  transfer  of  stock,  until  entered  on  the  books  of  the  com- 
pany, confers  on  the  transferee,  as  between  himself  and  the  company,  no 
right  beyond  that  of  having  such  transfer  properly  entered.  Until  that  is 
•done,  or  demanded  to  be  done,  the  person  in  whose  name  the  stock  is 
entered  on  the  books  of  the  company  is,  as  between  himself  and  the  com- 
pany, the  owner  to  all  intents  and  purposes,  and  particularly  for  the  purpose 
of  an  election." 

*  Hoppin  V.  Bufferin,  9  R.  I.  513. 
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the  protection  of  the  corporation,  to  enable  it  to  know 
who  are  its  members,  who  are  entitled  to  dividends, 
and  to  enable  it  to  know  who  are  entitled  to  vote. 
This  is  the  .recognized  object  of  such  provision  as 
decided  in  many  cases.^ 

§  380.  Stoek  held  in  tnist. — The  rule  does  not  prevent 
him  having  the  legal  title  in  a  representative  capacity 
from  voting.  In  case  of  the  death  of  a  stockholder, 
his  administrator  becomes,  by  operation  of  law,  vested 
with  the  legal  title  to  the  stock,  and  is  entitled  to  vote 
it,  at  all  elections,  without  a  transfer  upon  the  stock 
book.  The  same  rule  would  apply  to  all  cases  where 
the  title  is  transferred  by  operation  of  law.  And  the 
fact  that  the  decedent  held  the  stock  subject  to  a  trust 
would  not  alter  it.  Upon  the  death  of  a  trustee  of 
personal  property  the  trust  would  devolve  upon  his 
representative  and  he  become  legal  owner  as  to  all 
persons  except  the  cestui  que  trusty  and  the  corporation 
has  nothing  to  do  with  the  equities  between  the  imme- 
diate parties  to  the  trust,  or  between  the  legal  owner 
and  third  parties,  as  regards  the  rights  of  voting.*  So 
if  the  stock  be  hypothecated  the  pledgor  is  entitled  to 
vote  as  loner  as  the  stock  remains  in  his  name  on  the 
books  of  the  corporation,^  or  in  the  name  of  the  pledgor. 


>  People  ▼.  Robinaon,  M  Cal.  373;  Hoppin  v.  Bafferin,  9  R.  L  513;  Gilbert 
y.  Hfg.  Iron  Co.,  11  Wend.  027;  Bank  of  Utica  v.  Smalley,  2  Cow.  770,  r78; 
Detwiler  ▼.  Com.,  131  Pa.  St.  614;  MiUer  y.  Batterman  (Ohio),  24  K.  £.  496; 
Kirtright  ▼.  Bank  of  Buffalo,  22  Wend.  348, 362;  Fisher  v.  Essex  Bank,  5  Gray, 
373,  380;  SUte  v.  Smith,  15  Or.  98;  15  P.  386;  Hoagland  v.  Bell,  36  Barb.  57. 

*  In  re  Cape  May,  etc,  Co.  (X.  J.),  16  AU.  Bep.  191;  In  re  Ferry  Co.,  63 
Barb.  556;  In  re  L.  I.  B.  K  Ck>.  Elec.  Case,  19  Wend.  43;  In  re  Northern,  etc, 
Co.,  13  Beav.  139. 

*  Wilcocks,  ex  parte,  7  Cow.  402.  See  Mc Daniels  ▼.  Flower  Brook  Mfg.  Co., 
22  Yt.  274.  In  California,  by  statute,  the  share  of  stock  of  a  minor  or  insane 
person  may  be  represented  and  voted  by  bis  guardian,  and  of  a  decedent  by  his 
administrator  or  executor.  Civ.  Code,  sec  313.  Though  the  pledgee  of  stock 
transferred  to  him  on  the  corporate  books  may  have  promised  that  the  pledgee 
should  retain  control  of  the  corporation,  this  equity  must  be  enforced  in  a  suit 
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with  an  explanation  on  the  register  showing  the  extent 
and  nature  of  his  title.^ 

One  whose  name  appeared  on  the  company's  books 
as  the  owner  of  shares  was  held  not  to  Jiave  lost  his 
right   to  vote  them  by  reason  of  an  assignment  in 

bankruptcy.* 

But  it  seems  that  the  prima  facie  title  of  the  record 
owner  may  be  disputed  and  overcome  so  as  to  compel 
the  corporation  to  recognize  the  real  owner,  if  the 
latter  is  present  objecting,  and  is  able  to  show  his  title 
beyond  dispute.^ 

§  381.  CoUnslTe  transfers. — If  shares  were  coUusively 
and  fraudulently  transferred  on  the  stock  book  without 
the  knowledge  or  consent  of  the  real  owner,  he  would, 
no  doubt,  have  the  right  to  make  that  fact  appear 
either  at  the  meeting  where  one,  having  thus  obtained 
a  mere  colorable  title,  attempted  to  vote  them  to  defeat 
the  attempt,  or  in  a  proceeding  to  set  aside  an  election 
or  other  act  done  at  such  meeting,  unless  a  majority  of 
the  stock,  independent  of  such  shares,  had  been  fairly 
represented  and  voted  on  the  proposition. 

As  between  the  record  owner  and  real  or  equitable 
owner,  a  court  of  equity  will  often  interfere  to  preserve 
to  the  latter  the  right  of  voting,  and  prevent  an  unjust 
exercise  of  it  by  compelling  the  nominal  owner  to  give 


to  compel  the  pledgee  to  give  him  a  proxy,  and  not  in  a  proceeding  under  Comp. 
Laws  N.  D.,  S  2082,  providing  that,  on  the  application  of  any  person  aggrieved 
by  any  election  held  by  a  corporate  body,  the  district  judge  shall  summarily  hear 
the  allegations  and  proofs,  and  thereupon  confirm  the  election,  order  a  new  one, 
or  direct  such  other  relief  as  may  be  right  and  just.  In  re  Argus  Printing  Co. 
(N.  D.),  48  N.  W.  347. 
1  Infra,  §§  471,  498. 

*  State  V.  Ferris,  42  Conn.  660.  See  Re  North  Shore,  etc..  Ferry  Co.,  63 
Barb.  566. 

*  Allen  V.  Hill,  16  Cal.  113.  There  are  several  New  York  cases  to  the  oon^ 
tntfy,  bat  they  are  predicated  upon  a  statute  making  the  books  the  only  evidence 
<A  ownership.    Holmes,  ex  parte,  5  Cow.  434. 
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a  proxy.  As  where  a  shareholder  has  made  a  com- 
plete sale  or  assignment  of  his  interest  in  shares  and  no 
transfer  has  been  made  to  the  purchaser  upon  the  booka 
of  the  company,^  or  when  stock  has  been  transferred 
by  the  real  owner  to  one  as  collateral  security,  only> 

§  882.  Shares  owned  by  eorporation  cannot  be  TOted.— 

The  rule  that  the  legal  owner  may  vote  the  shares  in 
his  name  is  subject  to  an  exception  in  the  case  of  shares* 
owned  by  the  corporation.  And  the  exception  holda 
good,  although  the  shares  are  held  for  the  corporation 
in  the  name  of  trustees.  This  necessarily  follows  im- 
less  it  can  be  shown  that  a  corporation  can  become  a 
stockholder  of  its  own  stock,  receive  from  itself  divi- 
dends, respond  to  calls  for  assessments,  and  be  respon* 
sible  for  debts,  first  as  a  corporation,  and  second  as  a 
stockholder.* 

In  Holmes,  ex  parte, ^  thirteen  persons,  being  duly 
elected  directors,  had  received  votes  upon  stock  owned 
by  the  corporation,  and  thirteen  other  persons  had  re- 
ceived a  majority  of  the  votes  representing  outstanding 
stock.  The  court  vacated  the  election  of  the  former,, 
and  declared  the  others  duly  elected. 

The  principle  upon  which  these  decisions  rest  is,  that 
o£Scers  of  moneyed  institutions  will  not  be  allowed  to 
wield  such  stock,  however  obtained,  to  control  elections 
of  directors  and  perpetuate  themselves  and  their  favor- 
ites in  oflBce.* 


1  McHenry  ▼.  Jewett,  26  Hon,  453. 

^  Vowell  V.  Thompson,  3  Cranch  C.  C.  428. 

s  MoQsseaiix  ▼.  XJrquhart,  19  La.  Ann.  482;  Brewster  v.  Hartley,  S7  Cal. 
15;  VaU  v.  Hamilton,  85  N.  Y.  453;  20  Hun,  355;  Am.  Ry.  Frog  Co.  ▼.  Haven, 
101  Mass.  398.  Where  one  held  stock  which  had  heen  transferred  to  him  *'  for 
the  benefit  of  the  corporation,*'  it  was  held  that  until  the  corporation  had,  by 
authority  of  the  company,  sold  and  transferred  the  shares,  the  right  of  voting 
upon  them  was  suspended.    Brewster  v.  Hartley,  supra. 

«  15  Cow.  426. 

*  In  Brewster  v.  Hartley,  supra,  shares  of  stock  in  a  railroad  corporation  had 
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§  383.  Of  the  place  of  meeting.— No  meeting  of  members 
of  a  corporation  can 'be  legally  held  outside  of  the 
boundaries  of  the  state  by  or  under  whose  laws  the 
corporation  was  created.^  As  to  the  legal  effect  of 
acts  done  at  corporate  meetings  outside  the  state,  there 
is  a  conflict  of  opinion  as  to  whether  they  are  void  or 
merely  voidable.  It  seems  to  be  settled,  by  the  weight 
of  authority,  that  the  corporation  itself  and  the  stock- 
holders who  attend  such  ultra- territorial  meeting  are 
estopped  to  deny  its  validity  and  regularity,  and  that 
as  to  others  they  are  voidable  but  not  void.^    And  a 


been  transferred  by  the  corporation  to  a  trustee  to  secoi'e  a  debt  due  by  it.  The 
trustee  had  voted  all  the  shares  so  held,  such  votes  having  determined  the  result 
of  an  election  for  directors.  In  deciding  against  the  title  to  office  of  the  directors 
so  elected,  Rhodes,  J.,  delivering  the  opinion  said: — **  While  the  position  that 
the  corporation  may  issue  its  stock  in  payment  of  its  indebtedness  is  not  ques- 
tioned, it  does  not  follow  that  the  stock  may  be  issued  in  the  usual  manner,  and 
afterwards  become  the  property  of  the  corporation,  and  be  held  in  such  a  manner 
that  it  did  not  merge.  When  the  certificates  of  stock  are  issued  to  a  stockholder, 
they  are,  in  his  hands,  the  muniments  and  evidence  of  his  title  to  a  given  share 
in  the  property,  income  and  franchises  of  the  corporation.  The  corporation 
possesses  only  the  right,  the  power  to  Issue  the  stock,  and  a  condition  precedent 
to  the  exercise  of  the  power  is  the  purchase  and  payment  for  the  stock.  This* 
restriction,  if  it  may  properly  be  so  called,  is  not  more  unreasonable  than  those 
relating  to  the  amount  of  money  the  corporation  may  borrow  and  the  rate  of 
interest  it  may  pay,  and  they  all  tend  in  some  degree  to  protect  the  stockholders^ 
and  creditors.  If  the  power  exists  in  the  corporation  to  issue  stock  to  secure  a 
loan  or  indebtedness,  it  is  practically  unlimited,  and  the  directors  may  issue  and 
pledge  all  the  capital  stock  not  held  by  stocUiolders  as  security  for  a  trifling, 
loan,  and  by  the  aid  of  the  stocks  thus  issued,  they  may  increase  the  capital 
stock,  and  pledge  the  new  stock  to  secure  another  loan,  and  thus  perpetuate- 
themselves  in  power  beyond  the  reach  of  redress  on  the  part  of  the  stockholders, 
who  may  have  contributed  much  the  larger  portion  of  the  assets  of  the  corpora- 
tion.*^ In  the  same  case  it  was  Held  that  **  where  the  qualifications  of  voters  are 
prescribed  by  statute,  and  authority  to  regulate  the  conduct  of  elections  in  by- 
laws is  also  given,  no  by-law  will  be  allowed  to  operate  so  as  to  take  away  or 
abridge  the  exercise  of  the  right  of  voting.  Such  statutory  provisions  are  im- 
perative.*' 

1  Miller  v.  Ewer,  27  Me.  509;  Smith  v.  Silver  Valley  Min.  Co.,  04  Md.  85; 
Franco  Texas  Land  Co.  v.  Laighle,  50  Tex.  339;  Omrsby  v.  Vennont  Copper 
Min.  Co.,  56  N.  Y.  623;  Hilles  v.  Parrish,  14  N.  J.  £q.  380;  Reichwald  v.  Com- 
mercial Hotel  Co.,  106  111.  439;  Camp  v.  Byrne,  41  Mo.  o2o. 

^  Where  all  the  stockholders  are  present  at  a  meeting  held  outside  the  state, 
and  vote  for  an  increase  of  capital  stock,  and  agree  to  receive  proportionate- 
shares  of  the  increased  stock,  they  cannot  question  the  validity  of  the  meeting. 
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stockholder  is  estopped  from  objecting  to  a  meeting  of 
the  board  of  directors  on  the  ground  that  it  was  held 
outside  the  state  of  the  company's  incorporation,  where 
it  appears  that  he  was  present  at  the  previous  meetings, 
nearly  all  of  which  were  held  at  the  same  place,  and 
made  no  objection.^  But  where  the  corporation  has 
been  incorporated  by  the  concurrent  action  of  two  or 
more  states,  it  may  lawfully  hold  meetings  of  the 
stockholders  in  either  state.^ 

A  different  rule  prevails  in  respect  to  meetings  of 
directors,  it  being  generally  held  that,  in  the  absence  of 
a  statutory  or  charter  provision  to  the  contrary,  they 
may  lawfully  hold  meetings  outside  the  state,  and  that 


in  an  action  brought  against  them  by  creditors  of  the  corporation  to  comp^ 
^em  to  pay  the  par  valae  of  the  stock  as  a  trost  fund  for  the  creditors.  ReTers- 
ing  41  P.  631.  Handley  v.  Stutz,  11  S.  Ct.  530.  In  Aspinwall  y.  Ohio,  etc,  R. 
R.  Co.,  20  Ind.  402,  407,  calls  made  at  a  meeting  in  another  state  to  which  a 
corporation  after  being  formed  had  migrated  were  held  void  and  unenforceable. 
In  Miller  y.  Ewer,  27  Me.  500,  an  election  of  directors  at  a  meeting  held  in  a 
foreign  state  was  held  yoid.  See  also  to  same  effect  Freeman  y.  Machais,  etc, 
•Co.,  38  Me.  343;  Ormsby  y.  Vermont  Copper  Mln.  Co.,  56  N.  Y.  623.  The  pro- 
-ceedings  at  such  meeting  may  be  subsequently  validated  by  legislatiye  action 
where  it  could  previously  haye  authorized  it.  Graham  y.  Boston,  H.  A  H.  R.  R. 
€o.,  118  U.  S.  161,  178.  See  Granada  Co.  y.  Bn^en,  112  U.  S.  261.  The  corpo- 
ration itself  is  estopped.  Heath  y.  Silyerthom  Lead  Min.  etc,  Co.,  80  Wis.  146. 
And  so  are  the  stockholders  who  participated  in  the  transaction  of  the  business 
and  yoted  in  fayorof  the  measures  adopted.  Camp  y.  Bryne,  41  Mo.  525;  Oliio, 
etc.,  R.  R.  Co.  y.  McPherson,  85  Mo.  13.  But  as  against  officers  elected  at  a 
meeting  held  outside  the  state,  those  previously  tn  office  have  the  right  to  retain 
control  of  the  affairs  of  the  corporation.  Hodgson  y.  Duluth,  H.  A  D.  R.  Ca 
(Minn. ),  40  N.  W.  107  (Aug.,  1801).  The  stockholders  of  a  water-works  corpora- 
tion, organized  under  the  laws  of  Kansas,  met  at  Natchez,  Miss.,  and  passed 
resolutions  authorizing  its  board  of  directors  to  issue  bonds,  and  execute  a  mort- 
gage to  secure  bonds,  which  the  board  of  directors  did  in  pursuance  of  such 
resolution.  It  was  held  that,  although  the  stockholders*  meeting  was  ill^^, 
the  mortgage  was  valid,  inasmuch  as  the  board  of  directors  had  power  to 
mortgage  the  property  without  special  authority,  unless  restrained  by  the 
charter  or  by-laws  or  the  law  of  Kansas.  Thompson  v.  Natches  Water  A 
Sewer  Co.  (Miss.),  0  So.  821  (Sept.  1801). 

1  Wood  V.  Boney  (N.  J.),  21  A.  574. 

3  Graham  v.  Boston,  H.  &  H.  R.  R.  Co.,  118  U.  S.  161;  Covington,  etc.  Bridge 
€o.  V.  Mayer,  31  O.  St  317;  Ohio,  etc.,  Ry.  Co.  v.  People,  121  HI.  483;  14  N.  £. 
Rep.  874. 
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their  acts  done  and  contracts  made  thereat  are  valid 
and  enforceable.^ 

§  884.  Of  the  manner  of  voting.— The  members  having 
assembled,  it  is  their  right  to  control  and  conduct  the 
voting  according  to  law,  the  charter  or  articles  and  by- 
laws. The  right  to  appoint  inspectors  or  judges  of 
elections  is  vested  in  them  and  not  in  the  directors.^ 
The  manner  of  expressing  the  will  of  the  members  is 
immaterial,  and  mere  informalities  will  not  be  regarded, 
provided  the  will  of  the  majority  be  clearly  and  fairly 
expressed.* 

Every  qualified  stockholder  present  at  an  election 
has  a  right  to  vote  at  one  time  the  number  of  shares 
<>wned  by  him  for  the  whole  number  of  directors  to  be 
elected,  and  to  cumulate  his  shares  upon  one  candidate 
or  to  distribute  them  among  as  many  candidates  as  he 
may  see  fit ;  and  the  corporation  has  no  power  to  adopt 
any  mode  of  election  which  wiU  interfere  with  this 
right,  when  given  by  statute.* 

§  885.  Calling  meeting  to  order.— The  time  within 
which  a  meeting  should  be  called  to  order  after  as- 
sembling will  depend  largely  upon  the  circumstances 


1  Wright  ▼.  Bnndy,  11  Ind.  398,  404;  Barsett  v.  Monte  Cristo,  etc,  Co.,  15 
Ney.  208;  Ohio,  etc.,  R  R  Co.  v.  McPherson,  35  Mo.  13;  Wood  Hydraulic,  etc., 
Co.  y.  King,  45  Ga.  34;  Saltmanh  v.  Splauding,  147  Mass.  244;  17  N.  £.  Rep. 
316;  Beichwald  y.  Com.,  etc,  Co.,  100  Ul.  439;  Galyeston,  etc.,  R.  R  Co.  y. 
Cowdrey,  11  Wall.  450,  476;  Bellows  y.  Todd,  39  la.  209;  Ames  y.  Conant,  36 
Yt.  744;  McCall  y.  Bryan  Mfg.  Co.,  6  Conn.  428;  Smith  y.  Alyord,  63  Barb. 
415;  Corbett  y.  Woodward,  5  Sawy.  403. 

^  State  y.  Merchant,  87  O.  St.  251;  In  re  Light  Hall  Mfg.  Co.,  47  Hon,  258. 

<  Phillips  y.  Wickham,  1  Paige,  590;  Dowingy.  Potts,  3  Zab.  66;  People  y. 
Albany,  etc,  R  R  Co.,  55  Barb.  344;  Wheeler's  Case,  2  Abb.  Pr.  N.  S.  361; 
People  y.  Campbell,  2  Cal.  135;  Hardenburgh  y.  Farmers',  etc..  Bank,  3  N.  J. 
£q.  68;  Hughes  y.  Parker,  20  N.  H.  58. 

«  Wright  V.  Cent.   CaL  C.  W.  Co.,  67  Cal.  532;  State  y.  Smith  (Or.),  15  P. 

386. 
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in  each  case.  There  should  be  no  unreasonable 
delay,  and  yet  sufficient  time  should  evidently  be  given 
to  enable  the  members  to  assemble.  The  meeting 
should  not  be  delayed  so  long  as  to  create  the  impres- 
sion that  no  meeting  is  to  be  held  and  cause  the  larger 
part  of  the  members  to  disperse.  A  measure  cannot, 
after  such  unreasonable  delay,  be  legally  adopted  which 
could  not  have  been  adopted  but  for  the  delay .^  In 
the  absence  of  proof  to  the  contrary,  it  will  be  presumed 
that  a  meeting  was  held  at  a  suitable  hour  and  in  pur- 
suance of  the  notice.^ 

§  886.  Statatory  regulations.— All  provisions,  require- 
ments and  regulations  governing  elections,  whether 
found  in  the  statutes  or  in  the  by-laws,  framed  under 
authority  derived  from  statutes,  must  be  substantially 
pursued.*  Thus  where  the  statute  provided  that  the 
board  of  directors  should  be  annually  elected  by  the- 
stockholders  at  such  time  and  place  and  upon  such 
notice  as  should  be  provided  by  the  by-laws  of  the 
corporation,  it  was  held  that  unless  all  the  stockholders 
were  actually  present,  either  in  person  or  by  proxy^ 
such  annual  meeting  could  not  not  be  held  until  after 
notice,  and  that  under  a  by-law  directing  that  annual 
meetings  should  be  held  on  the  third  Monday  in  April, 
a  notice  of  a  meeting  which  did  not  specify  the  time  of 
day  at  which  the  meeting  would  be  held  was  insuf- 
ficient.* 

So,  where  stockholders  were  restrained  from  holding 


1  South  School  Dist.  ▼.  Blakeslee,  13  Conn.  227.    See  State  v.  BonneU,  85  Ohia 
St  10. 

3  South  School  Dist.  v.  Blakeslee,  supra;  Tounglove ▼. Steinman,  80  CaL 
376 ;  22  P.  189. 

<  See  State  ▼.  Le  Kemp,  4  Ohio  Oir.  Ot.  257;  State  v.  Stockley,  45  Ohio, 
304 ;  13  N.  £.  279. 

«  San  Buenaventura  Mfg.  Co.  v.  Vassault,  50  Cal.  584.    See  also  Zlon 
M.  £.  Church  v.  Hillery,  51  Cal.  155. 
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their  annual  election  for  directors  at  the  time  fixed^ 
and  the  election  was  held  several  hours  afterwards  by  a 
minority,  without  notice  to  the  others,  it  was  held  that 
such  an  election  had  no  validity  at  law.^ 

Where  the  corporation  failed  to  provide  in  its  by-laws 
any  of  the  necessary  steps  in  the  calling  and  holding  of 
an  election,  as  it  might  have  done,  and  the  general  law 
concerning  corporations  contained  a  provision  on  that 
subject,  the  latter  governed  and  should  have  been 
followed.^ 

The  statute  having  provided  that  each  shareholder 
voting  may  cumulate  or  distribute  his  shares  at  option, 
a  corporation  cannot  contravene  that  provision  by  adopt- 
ing another  mode.» 

So  where  the  statute  authorized  a  majority  of  the 
board  of  directors  to  do  a  corporate  act,  and  a  by-law 
authorized  a  vacancy  in  the  office  of  trustee  to  be  filled 
by  a  less  number  than  a  majority,  it  was  held  that  such 
by-law,  being  contrary  to  the  charter,  was  void.* 

But  where  it  was  shown  that  part  of  the  members 
assembled  fifteen  minutes  before  the  hour  appointed, 
organized  and  proceeded  with  the  election  of  officers 
for  which  the  meeting  was  called,  and  that  other  mem- 
bers at  or  about  the  hour  fixed  met  in  another  room, 
organized  and  also  had  an  election,  it  was  held  that  the 
first-mentioned  meeting  was  irregular  and  void  as  to  the 


1  state  ▼.  Bonnell,  35  Ohio  St.  10. 

«  Matter  of  L.  I.  By.  Co.,  19  Wend.  37. 

«  State  ▼.  Stookley,  45  Ohio,  304 ;  13  N.  E.  279 ;  67  Gal.  582. 

«  Corey  v.  Curtis,  9  Nev.  325.  Although  directors  hold  office  until  their 
successors  are  elected  and  qualified,  yet  the  law  contemplates  that  an 
election  shall  be  held  periodically,  according  to  the  general  law.  Curtis  ▼. 
McCulloch,  3  Nev.  202.  And  it  is  the  duty  of  directors  to  exercise  a  wise 
and  Just  discretion  in  calling  and  fixing  time  and  place  for  the  annual 
election.  State  ex  rel.,  etc.,  v.  Lady  Bryan  M.  Co.,  4  Nev.  400.  The  right  to 
demand  an  annual  election,  as  required  by  law,  belongs  to  every  stock- 
holder.   State  ex  rel.,  etc.  v.  Wright,  10  Nev.  167. 
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non- participating  members  ;  that  the  irrgularity  was 
not  cured  by  re-organizing  the  meeting  at  the  proper 
time,  and  going  through  the  same  proceedings,  it  being 
in  fact  and  legal  effect  a  continuation  of  the  first  meet- 
ing. It  was  also  decided  that  the  second  meeting  was 
legal,  and  those  elected  to  oflfices  thereat  entitled  to  hold 
them.i  But  if  called  together  for  a  particular  purpose 
stated  in  the  notice,  they  cannot  proceed  to  the  transac- 
tion of  other  business  without  unanimous  consent  of 
the  membership.* 

The  length  of  time  during  which  the  polls  should  be 
kept  open  is  a  matter  largely  within  the  discretion  of 
the  inspectors  ;  but  it  is  a  trust  they  will  not  be  allowed 
to  grossly  violate.  The  time  should  be  long  enough  to 
give  all  a  fair  opportunity  to  vote.^ 

§  387.  Toting  by  proxy.— Proxy  voting  was  not  recogniz* 
ed  by  the  English  Common  law,*  but  has  become  so  uni- 
versal a  custom  in  this  country,  that  the  right  would 
at  the  present  day  probably  be  held  to  exist  even  in  the 
absence  of  statutory  provisions  where  so  provided  in 
the  by-laws.^  and  the  form  of  authority,  so  to  vote  is 


^  People  V.  Albany,  etc.,  B.  B.  Op.,  55  Barb.  344.  If  the  statute  does  not 
require  the  business  to  be  transacted  to  be  stated  in  the  notice,  the  meet- 
ing may  entertain  and  pass  upon  any  ordinary  matter  pertaining  to  the 
corporate  interests.  Schoff  v.  Bloomfleld,  8  Vt.  472 ;  Granger  ▼.  Original, 
etc.,  Co.,  59  Cal.  678. 

3  Machel  v.  Nevison,  11  East.  84. 

>  Matter  of  Chenango  County  Mut.  Ins.  Co.,  19  Wend.  636 ;  People  v. 
Albany,  etc.,  B.  B.  Co.,  55  Barb.  344. 

4  Willcocks  ex  parte,  7  Gowen,  402.  See  MoBanlels  v.  Flower  Brook 
Mfg.  Co.,  22  Vt.  274. 

fi  Phillips  V.  Wiokham,  1  Paige,  590, 596 ;  Com.  ▼.  Detwller,  131  Pa.  St.  614; 
People  V.  Twaddell,  18  Hun,  427 ;  Commonwealth  ▼.  Bringhurst,  103  Pa.  St. 
134 ;  Taylor  v.  Oris  wold,  14  K.  J.  Law,  222.  But  see  Brown  ▼.  Com.,  3  Grant's 
Gas.  209 ;  State  v.  Tudor,  5  Day,  329.  Compare  Matter  of  Baker,  6  Wend. 
509.  The  Cal.  Statute  recognizes  the  right  and  empowers  ail  corporations 
to  regulate  the  manner  by  by-laws,  only  requiring  that  proxies  shall  be  in 
writing.    Civ.  Code,  sec.  312. 
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immaterial.^  The  right  is  given,  however,  by  statute  in 
most,  if  not  all  the  states.^  The  right  was  not  recog- 
nized by  the  civil  law,  unless  allowed  by  overruling 
custom.* 

There  are  important  differences  in  this,  as  in  the 
provision  respecting  other  matters  pertaining  to  cor- 
porate elections  in  the  various  states,  so  that  for  a  clear 
understanding  reference  must  be  had  to  the  statutes 
of  the  particular  state  where  the  question  arises.  A 
proxy  cannot  be  used  for  any  purpose  other  than  that 
for  which  it  was  given.  Where  it  authorizes  the  holder 
to  vote,  he  cannot  represent  the  stockholder  on  other 
questions,  such  as  a  dissolution  of  the  corporation  or 
sale  of  the  entire  corporate  property  and  business.* 
Authority  to  vote  by  proxy  can  by  no  means  be  con- 
strued to  authorize  the  sanction  of  an  ultra  vires  act.^ 

§  388.  Notice  of  meeting. — In  order  to  constitute  a 


^  In  re  St.  Lawrence  Steamboat  Co.,  4A  K.  J.  L.  529, 534,  the  court  said  :— 
**  A  stockholder,  who  desires  to  exercise  his  right  to  vote  on  his  stock  by 
proxy  is  undoubtedly  bound  to  furnish  his  agent  with  such  written  evi. 
dence  of  the  latter^s  right  to  act  for  him  as  will  reasonably  assure  the  in- 
Bpectors  that  the  agent  is  acting  by  the  authority  of  his  principal.  But 
the  power  of  attorney  need  not  be  in  any  prescribed  form,  nor  be  executed 
with  any  peculiar  formality.  It  is  sufficient  that  it  appear  on  its  face  to 
confer  the  requisite  authority,  and  that  it  be  free  from  all  reasonable 
grounds  of  suspicion  of  its  genuineness  and  authenticity ;  and  the  court, 
in  reviewing  the  proceedings  at  an  election,  must  be  satisfied  that  the  in- 
Hpectors  had  reasonable  grounds  for  rejecting  the  proxy."  See  also,  Be 
Cecil,  36  How.  Pr.  477 ;  Marie  v.  Garrison,  13  Abb.  N.  0.  210. 

2  Comm.  V.  Bringhurst,  103  Pa.  St.  134;  s.  c.  49  Am.  Bep.  119;  Taylor  v. 
Griswold,  14  N.  J.  222;  Craig,  v.  First  Pres.  Ch.,  88  Pa.  St.  42;  In  re 
Lighthall  Mfg.  Co.,  47  Hun,  258. 

«  Ayliflfe,  Civ.  L.  202. 

4  Abbott  V.  Am.  Hard  BubberCo.,  33  Barb.  578,  584;  Cumberland  Coal 
Co.  V.  Sherman,  30  Barb.  662,  677 ;  Matter  of  WHeeler,  2  Abb.  Pr.  N.  S.  361 ; 
Marie  v.  Garrison,  13  Abb.  Pr.  N.  C.  310,335;  Beg.  v.  Gov.  Stock  Co.,  L.  B. 
3  Q.  B.  D.  442. 

^  Brown  v.  Byers,  16  M.  &  W.  252.  It  was  held  that  a  proxy  for  the  purpose 
of  voting  could  not  be  used  at  an*  election  four  months  later.  Howard  v.  Hull 
(Eng.),  5  Ky.  &  Corp.  L.  J.  255. 
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legal  meeting  notice  to  all  the  members  is  essential.^ 
In  few  cases  is  it  necessary  to  prove  actual  personal 
notice  to  each  member,  but  some  general  form  of  notice 
is  usually  prescribed  by  the  statute,  articles  or  by-laws, 
and  then  it  is  only  necessary  to  foUow  the  prescribed 
method  of  notification. 

§  389.  Time  of  notice* — The  notice  should  contain  the 
date,  time  of  day,  place  and  business  proposed  to  be 
transacted ;  though  if  the  meeting  be  for  transacting 
the  ordinary  business  the  object  need  not  be  stated.* 
If  no  length  of  time  of  notice  be  fixed  by  the  articles  or 
by-laws,  notice  must  be  given  a  reasonable  time  before 
the  meeting.  8 

Where  long  notice  is  provided  for,  the  courts  incline 
to  require  strict  compliance  on  the  theory  that  it  fur- 
nishes opportunity  for  a  full  attendance,  enables  the 
members  to  qualify  themselves  for  voting,  and  is  a 
safeguard  against  collusion  and  the  evils  which  might 
result  from  advantage  being  taken  of  a  partial  attend- 
ance.*   In  New  York  the  power  to  review  corporate 


^  Notice  that  a  meeting  will  be  held  upon  the  happening  of  an  event,  without 
,  a  further  notice  that  the  event  has  occurred  rendering  the  meeting  necessary,  Is 
not  sufficient  to  bind  the  members  by  proceedings  taken  at  a  meeting  so  noticed 
and  held.    Alexander  v.  Simpson,  43  Ch.  Div.  139. 

3  Matter  of  British  Sugar  Refin.  Co.,  3K.  A  J.  408;  Graham  v.  Van  Diemen's 
Land  Co.,  1  H.  &  N.  541;  26  L.  J.  Exch.  73;  Fox's  Case,  L.  R.  6Ch.  176;  Cleve 
v.  Financial  Corp.,  L.  R.  16  £q.  363.  See  Grangfer  v.  Original  Empire  MUI,  etc, 
Co.,  59  Cal.  678;  Johnston  v.  Jones,  23  N.  J.  Eq.  216. 

>  Rex  V.  May,  5  Burr,  2681;  Rex  v.  Hill,  4  B.  <fe  C.  426;  Wiggin  v.  Freeman 
Baptist  Church,  8  Met.  301. 

*  Matter  of  Long  Island  R.  R.  Co.,  19  Wend.  37.  See  U.  S.  v.  McKelden,  4 
Mc Arthur,  162.  An  able  exposition  of  the  rule  requiring  the  prescribed  mode 
of  calling  a  meeting  and  giving  notice  for  the  length  of  time  named  in  the  by- 
laws is  found  in  the  case  of  the  San  Buenaventiua,  etc.,  Co.  v.  Vassault,  50 
Cal.  534.  The  court  said: — **The  statute  requires  that  the  board  of  trustees 
shall  be  *  annually  elected  by  the  stockholders,  at  such  time  and  place,  and 
upon  such  notice  ...  as  shall  be  directed  by  the  by-laws  of  the  company.* 
The  plain  meaning  of  this  is,  that  the  annual  meeting  cannot,  unless  all 
the  stockholders  be  actually  present  and  consenting  in  person  or  by  proxy, 
be  legally  held  until  after  notice  of  the  time  and  place  thereof  first  be  given 
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elections  and  make  such  orders  as  the  nature  and  justice 
of  each  case  requires  is  vested  in  the  supreme  court 
sitting  as  a  court  of  chancery.^ 

•  §  390.  Manner  of  giying  notice.— Where  the  by-laws 
directed  notice  'to  be  given  by  the  clerk  by  posting  up 
written  notices,  notice  given  in  a  diflferent  manner  was 
rejected,  and  no  parol  evidence  was  admitted  to  prove 
the  required  notice  until  after  proof  of  the  loss  of  the 
original.^ 


in  some  authentic  and  legal  mode.  Here,  there  was  none  given,  unless  we 
consider  that  the  first  clause  of  the  twelfth  by-law  of  this  corporation  of  itself 
operated  the  requisite  notice.  That  clause  is  as  follows:-—**  The  annual  meet- 
ings of  the  stockholders  shall  be  held  on  the  third  Monday  in  April,  at  the  office 
of  the  company,  in  San  Francisco."  Conceding  that  this  by-law  is  notice  per  ae 
that  the  annual  meeting  of  stockholders  will  be  held  on  the  third  Monday  in 
April  of  each  year,  it  is  insufficient  as  a  notice  of  the  point  of  time  during  that 
day  at  which  the  meeting  is  to  be  held.  Had  the  by-law  in  question  provided 
that  the  annual  meeting  should  be  held  in  the  third  week  of  the  month  of  April 
of  each  year,  it  would  have  been  clearly  insufficient  as  a  notice  of  the  time  at 
which  the  meeting  would  be  held,  and  would  have  been  construed  as  merely 
^directing  the  proper  officers  to  give  notice  of  a  meeting  to  beheld  at  some  speci- 
fied time  during  the  designated  week.  The  fact  that  the  by-law  here  names  a 
day  upon  which,  instead  of  a  week  within  which,  the  annual  meeting  is  to  be 
held,  while  it  may  diminish,  does  not  remove  the  uncertainty  as  to  the  time  at 
which  it  is  to  be  held.  A  meeting  held  on  that  day,  at  any  time  within  the  busi- 
ness hours  customarily  observed  In  San  Francisco,  might  be  fairly  claimed  to 
have  been  held  pursuant  to  the  notice.  A  body  of  the  stockholders  might  meet 
jLt  ten  o'clock  A.  u.  of  that  day  and  proceed  to  transact  the  business  of  the  annual 
meeting,  including  the  election  of  trusteed;  at  a  later  hour  of  the  same  day — say 
at  twelve  o*  clock  a.  m. — another  body  of  the  stockholders,  it  may  be  represent- 
ing the  actual  majority  of  the  stock,  might  convene  and  proceed  to  elect  a  differ- 
ent board  of  trustees,  and  each  of  these  bodies  might  equally  claim  to  have  pro- 
<;eeded  pursuant  to  the  notice  contained  in  the  by-laws  of  the  corporation.  In 
view  of  the  frequent  and  constantly  recurring  struggles  by  different  combina- 
tions of  stockholders  to  obtain  control  of  the  corporate  direction,  often  resulting 
in  serious  embarrassment  to  the  corporate  interests,  it  is  highly  Important  that 
the  notice  should  be  so  definite  and  certain  in  its  character  as  to  leave  no  room 
/or  controversies  such  as  the  one  now  before  us.'* 

1  Mickles  v.  Rochester  City  B'k,  11  Paige,  118;  Vanderburgh  v.  Broadway 
R.  R.  Co.,  29  Hun,  348;  1  Rev.  Stat.  ch.  xviii.,  title  iv.,  sec.  5,  p.  603;  Title  ii., 
art.  2,  sec.  47-50,  p.  598.  See  the  Schoharie  Val.  R.  R.  Case,  12  Abb.  Pr. 
(X.  S.)  394;  £x  parte  Willcocks,  7  Cow.  402;  In  the  Matter  of  the  Long  Is.  B. 
Ji.  Co.,  19  Wend.  37. 

-'  Stevens  v.  Eden  Meeting  House  Soc,  12  Vt.  088. 
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The  formal  preliminaries  to  notice  may  be  dispensed 
with  where  no  substantial  rights  are  thereby  affected  ; 
for  it  is  the  opportunity  to  appear  and  participate  at  the- 
meeting  afforded  by  the  notice,  and  not  those  unimport- 
ant steps  which  led  to  the  giving  it,  which  interests 
the  members.^ 

In  regard  to  the  necessity  of  compliance  with  mere 
formalities,  precedent  steps  to  the  calling  of  a  corporate 
meeting,  much  will  depend  upon  whether  the  language 
of  the  statute  or  constating  instrument  in  which  it  is 
used  is  directory  merely  or  imperative  and  prohibitory^ 

Where  a  particular  kind  of  business  is  always  trans- 
acted on  a  set  day,  no  notice  of  the  meeting  need  be- 
given.  But  if,  at  such  meeting,  other  important  business 
than  that  usually  transacted  is  proposed  to  be  attended 
to,  a  notice  stating  such  intention  and  the  nature  of 
such  business  should  be  given  to  all  the  members.^ 

The  same  principles  governing  notice  apply  to  meet- 
ings of  select  bodies  of  the  corporation, — the  board  of 
directors,  for  instance — as  to  general  corporate  meetings 
of  the  members  at  large.* 

§  391.  Waiver  of  notice. — In  such  matters  as  affect 
only  the  individual  interest  of  a  stockholder  in  the  busi- 


1  Where  a  by-law  required  the  application  of  a  given  number  of  members  to> 
be  presented  to  the  president  prior  to  the  calling  of  a  meeting,  it  was  held  that 
a  meeting  called  with  due  notice  without  such  application  was  legal.  Cit.  Mut. 
Fire  Ins.  Co.  v.  Lortwell,  8  Allen,  217. 

«  Wilcox  on  Corp.  42,  4S. 

'  A  notice  to  the  directors  of  a  bank  informed  them  that  the  object  of  the 
meeting  was  for  the  transaction  of  important  business  without  specifying  the 
kind  of  business.  The  notice  was  held  insufficient  to  authorize  a  quorum  less 
than  all  the  directors  to  mortgage  the  real  estate  of  the  bank,  that  being  con- 
sidered within  the  scope  of  its  ordinary  business.  Savings  Bank  v.  Davis,  8 
Conn.  191.  In  Harding  v.  Yandewater,  40  Cal.  78,  only  seven  of  the  nine 
directors  of  a  mining  company  had  held  a  special  meeting  and  levied  an  assess- 
ment without  notice  to  the  other  directors.  The  court  held  that  the  assessment 
was  not  binding  upon  a  stockholder  who  resisted  payment,  although  he  had,  with* 
out  notice  of  its  invalidity,  given  his  note  to  the  company  for  the  amount. 
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ness  done  at  a  corporate  meeting,  he  may  waive  notice 
of  such  meeting  as  in  other  cases. ^  Attendance  at  a 
meeting  was  held  an  admission  of  notice,*  but  it  is 
otherwise  where  a  particular  form  and  manner  of  notice 
is  prescribed  by  statute.^  The  right  to  notice  is  waived 
so  far  as  it  affects  the  appointment  of  an  agent  at  such 
meeting,  by  dealing  and  offering  to  deal  with  him,  and 
thus  recognizing  the  validity  of  his  appointment,*  Par- 
ticipation by  an  officer  in  making  a  call  estops  him 
from  afterwards  setting  up  irregularities  in  calling  and 
holding  the  meeting  at  which  it  was  made.^  The  right 
to  object  to  irregularities  in  giving  notice  is  personal  to 
each  stockholder,  so  that  one  cannot  object  on  the 
ground  that  another*  was  not  notified  where  the  latter 
has  waived  notice.® 

§  392.  Meetings  must  be  caUed  by  proper  authority. — The 

charter,  articles  or  by-laws  usually  designate  the  officers 
or  agents  who  shall  have  authority  to  call  meetings. 
The  managing  agents  usually  have  implied  authority  to- 
do  so  whenever  they  deem  it  necessary,  if  no  express 
provision  is  made  in  the  constating  instruments.^  A 
meeting  not  called  by  the  proper  authority  is  not  legal 


^  As  by  ratification  at  a  subsequent  meeting.  Richardson  v.  Vt.  <&  V.  Co., 
44  Yt.  613.  Appearing  at  such  meeting  and  voting.  Jones  v.  M.  <&  R  Tp.  Co.,  7 
Ind.  547.  See  also,  Ex  parte  Faris,  26  L.  J.  Ch.  369;  Kenton  Fur.  v.  McAlpine, 
5  F.  737;  Porter  v.  Robinson,  30  Hun,  209;  King  v.  Chetwynd,  7  Barn.  <fe  C.  695. 

*^  People  V.  Peck,  11  tVend.  604.  See  also,  Stebblnsv.  Merritt,  10  Gush.  27; 
In  re  Joint  Stock  Gas.  Act,  3  Kay  &  J.  403;  In  re  British,  etc.,  Go.,  3  Kay  &  J. 
406. 

>  United  States  v.  McKelden,  8  Rep.  778;  Matter  of  Long  Island  R.  R.  Go., 
19  Wend.  37;  The  King  v.  Theodorick,  8  East,  543. 

*  Bryant  y.  Goodnow,  22  Mass.  228. 

A  Schenectady,  etc.,  Plank  Road  Go.  v.  Thatcher,  11  N.  Y.  102;  Bucksford, 
etc.,  R.  R.  Go.  V.  Buck,  68  Me.  81. 

«  Schenectady,  etc..  Go.  v,  Thatcher,  11  N.  Y.  105;  Matter  of  Election,  etc., 
H.  &  H.  R.  Go.,  19  Wend.  185.  Compare  State  v.  Petthielli,  10  Xev.  141; 
Samuel  V.  Holladay,  1  Woolw.  400. 

7  Stebbins  v.  Merritt,  10  Gush.  27. 
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unless  all  the  members  entitled  to  vote  attend.^  But 
statutes  designating  particular  corporate  authority  for 
calling  meetings  are  generally  held  to  be  directory 
merely.*  Hence  it  is  held  that  corporate  meetings  may 
be  called  by  other  officers  than  those  designated  in  the 
statute  ;  ^  and  it  is  held  that  if  a  majority  of  the  mem- 
bers vested  with  authority  to  call  a  meeting  neglect  to 
do  so,  a  minority  may  call  it,  and  bind  the  corporation.* 
The  same  construction  is  also  given  to  by-laws  on  the 
subject  of  corporate  meetings.* 

Statutory  remedies  are  given  in  some  states  to  mem- 
bers of  corporations  when  there  is  no  person  authorized 
to  call  or  preside  at  a  meeting.*  Where  the  officers 
having  authority  refuse  wrongfully  to  call  a  meeting, 
the  members  or  shareholders  may  ordinarily  obtain  a 
writ  of  mandamus  compelling  them  to  perform  that 
dutyJ 


^  Bethany  v.  Sperry,  10  Conn.  200;  Reilly  v.  Oglebay,  25  W.  Va.  30.  In 
Johnston  y.  Jones,  23  N.  J.  Eq.  216,  it  was  held  not  sufficient  that  a  majority  of 
the  directors  of  the  corporation  had  signed  the  call  for  a  meeting,  the  notice  not 
stating  tliat  it  was  given  by  authority  of  the  board  and  not  being  signed  by  those 
calling  the  meeting  as  directors.  It  was  held  that  where  authority  to  call  meet- 
ings is  in  the  directors,  the  president  has  no  power  to  call  a  meeting.  State  t. 
Pettinelli,  10  Nev.  141.  See  also  Evans  v.  Osgood,  18  Me.  213.  Act  Ky.,  April 
2,  1888,  providing  for  the  election  of  president  and  directors  of  a  turnpike  com- 
pany, in  which  the  state  was  interested  and  could  vote,  to  be  held  on  the  first 
Tuesday  in  May  following,  not  being  in  time  to  require  all  the  stockholders  to 
take  notice  of  the  passage  and  be  present,  and  not  giving  special  authority  to 
any  one  to  call  a  meeting,  only  the  president  and  directors  could  make  the  call, 
and  an  election  held  on  call  of  a  person  claiming  to  act  as  the  state  proxy  is 
illegal.    Cassell  v.  Lexington  H.  <&  M.  Turnpike  Boad  Co.  (Ey.),  9  S.  W.  502. 

^  Judah  V.  Am.  L.  Ins.  Co.,  4  Ind.  332. 

*  Walworth  v.  Brackett,  9S  Mass.  08;  Newcombv.  Reed,  12  Allen,  862;  Har- 
denbntgh  v.  Farmers,  etc.,  3  N.  J.  Eq.  68. 

*  Busey  v.  Hooper,  35  Md.  15. 

*  Chamberlain  v.  Palnesville,  etc,  R.  Co.,  15  O.  St.  225;  Cit.  Mut.  P.  Ins. 
Co.  V.  Sortwell,  8  Allen,  217;  State  v.  Pettinelli,  10  Nev.  141. 

^  In  California  any  justice  of  the  peace  of  the  county  where  such  corpora- 
tion is  established  may  in  such  case,  on  written  application  of  three  or  more 
members,  issue  a  warrant  to  one  of  the  stockholders  or  members  directing  him 
to  call  a  meeting.    Civ.  Code,  sec.  311. 

'  People  V.  Cummings,  72  N.  Y.  433;  State  v.  Wright,  10  Nev.  167;  People 
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No  further  notice  to  members  is  necessary  after  a 
meeting  has  once  been  properly  organized.  Any  busi- 
ness may  be  transacted  at  an  adjourned  as  at  an  origi- 
nal meeting,  as  it  is  but  a  continuation  of  the  same  ; 
and  whether  the  continuance  is  for  many  days  or  by 
adjournment  from  day  to  day,  there  is  no  loss  or  accu- 
mulation of  powers.*  But  an  adjourned  meeting  may 
be  held  in  such  a  manner  and  under  such  circumstances 
a^s  to  operate  a  fraud  upon  members  who  are  absent, 
without  notice.^ 

§  898.  fileetion  of  officers. — Courts  of  equity  have  never 
Bought  to  evade  the  rules  of  law  on  the  subject  of  voting, 
or  gone  behind  the  bare  legal  right  of  exercising  voting 
powers  when  the  case  represented  only  the  question  of 
voting  and  the  transaction  was  free  from  fraud,  no  mat- 
ter what  the  features  of  hardship.  But  a  court  of  equity 
will  compel  a  proper  transfer  or  compel  a  pledgee  of 
stock  held  as  security  in  the  name  of  trustee,  or  upon 
action  brought  in  proper  season,  to  give  a  proxy  to  the 
<^estui  que  trust.'  And  as  between  the  parties  and  all 
the  world,  except  the  corporation,  its  creditors  and  sub- 


T.  Governors  of  Albany  Hospital,  61  Barb.  397;  McNeely  v.  WoodnifF,  13  N.  J. 
Law,  352;  Regina  v.  Aldman,  etc.,  Ins.  Soc.  6  Eng.  L.  <&  Eq.  365;  s.  c.  15  Jur. 
1035.  When  no  provision  is  made  in  the  by-laws  for  regular  meetings  of  the 
directors,  the  mode  of  calling  special  meetings  must  be  called  by  special  no- 
tice in  writing  to  be  given  to  each  director  by  the  secretary  on  the  order  of  the 
president ,  or  if  there  be  none  on  the  order  of  two  directors.  Cal.  Civ.  Code,  sec. 
520. 

1  Warner  v.  Mower,  11  Vt.  385,  391.  See  SchofF  v.  Bloomfield,  8  Vt.  472; 
Farrar  V.  Perley,  7  Me.  404;  Smith  v.  Law,  21  N.  Y.  296;  People  v.  Batchelor, 
22  N.  Y.  128;  Wills  v.  Murray,  4  Ex.  843;  Regina  v.  Grimshaw,  10  Q.  B.  747; 
Scadding  v.  Lorant,  3  H.  L.  C.  418. 

3  An  election  held  after  many  adjournments  by  a  minority  in  interest,  at 
which  directors  were  elected  who  attempted  to  repudiate  a  contract  with  the 
holder  of  a  majority  of  the  stock,  was  held  so  far  invalid  that  a  court  of  equity 
would  enjoin  such  attempts.  N.  Y.,  etc.,  Co.  v.  Parrott,  36  F.  462;  State  v. 
Bonnell;  35  O.  St.  10. 

>  Vowell  V.  Thompson,  3  Cranch  U.  S.  C.  C.  429;  Merchants'  Bank  v.  Cook, 
4  Pick.  405. 
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sequent  purchasers  without  notice,  such  transfers  ara 
Yalid  and  effectual  to  pass  a  complete  title.^ 

A  summary  of  judicial  decisions  on  the  question  of 
the  right  to  vote  for  officers  may  be  stated  thus  :  The 
certificate  book,  under  statutes  providing  that  the  stock 
shall  be  divided  into  shares  and  certificates  issued  to 
shareholders,  is  conclusive  evidence  of  ownership  as 
between  the  record  owner  and  the  corporation  for  pur- 
poses of  voting  at  elections.*  Between  others  and  for 
other  purposes  it  is  only  prima  facie  evidence.^ 

Under  similar  statutes,  it  has  been  held  not  essential 
to  constitute  one  a  member  that  he  have  the  certificate 
actually  issued  to  him,  at  the  time  of  offering  to  vote, 
the  certificate  being  mere  evidence  of  his  right.*    He 


^  Parrott  v.  Byera,  40  Cal.  614;    Com.  B*k  of  Buffalo  v.  Kortright,  22  Wend. 
362;  Gilbert  v.  Manchester  Iron  Co.,  11  Wend.  628;  B'k  of  Utica  v.  Smalley,  2 
Conn.  778;  Com.  v.  Bringhurst,  103  Pa.  St.  134;  s.  c.  40  Am.  Rep.  119.   In  an 
action  by  stockholders  to  set  aside  an  election  of  directors  for  illegality,  the  conrt 
allowed  plaintiff  to  go  behind  the  secretary's  certificate  book  to  ascertain  the 
ownership  of  certain  shares;  and  upon  determining  that  the  corporation  itself 
was  the  real  owner  of  the  shares  which  had  been  voted  by  a  trustee,  in  whose 
name  they  stood,  ordered  the  election  set  aside.    Brewster  v.  Hartley,  37  Cal. 
15.    The  holder  of  a  majority  of  the  stock  acquiesced  in  the  organization  of  a 
stockholders*  meeting,  and  made  nomination  for  directors.    Having  been  told 
by  the  officers  of  the  meeting  that  he  would  not  be  allowed  to  vote  the  stock 
held  by  him,  he  and  others  withdrew  from  the  meeting,  and  held  another  at  the 
same  time  and  place.    Each  faction  elected  directors.    Held  that,  though  the 
election  by  the  minority  was  void  under  the  statute,  because  a  majority  of  the 
stock  was  not  represented,  no  effect  could  be  given  to  the  election  by  the  major- 
ity, who  could  not  withdraw  and  organize  another  valid  meeting.     In  re  Argus 
Printing  Co.  (N.  D.),  48  N.  W.  347. 

^  The  contrary  doctrine  was  held  in  Allen  v.  Hill,  16  Cal.  114;  but  that  decis- 
ion has  been  disregarded,  and  tlie  above  rule  adopted  in  two  later  cases. 
Stewart  v.  Mahoney  Min.  Co.,  54  Cal.  1.50;  People  v.  Robinson,  64  Cal.  373. 

«  Parrott  v.  Byers,  40  Cal.  614;  Weston  v.  Bear  River,  etc.,  Min.  Co.,  5  Cal. 
186;  Same  V.  Same,  6  Cal.  424;  Stroutv.  Natoma  Water  &  Min.  Co.,  9  Cal. 
78;  Neagle  v.  Pacific  Wharf.  Co.,  20  Cal.  529;  People  v.  Elmore,  35  Cal,  653; 
Farmers'  Nat.  Gold  Bank  v.  Wilson,  58  Cal.  600;  Anglo  Cal.  B*k  v.  6ranger*a 
B'k,  63  Cal.  359. 

♦  Hawley  v.  Upton,  102  U.  S.  314 ;  Chester  Glass  Co.  v.  Dewey,  16  Mass. 
94;  Beckett  V.  Houston,  32  Ind.  393;Agricul.  Bank  v.  Burr,  24  Me.  256; 
Same  v.  Wilson,  lb.  273;  Buffalo  &  N.  Y.  City  R.  B.  Co.  v.  Dudley,  14  N.  Y. 
336 ;  Farr  v.  Walker,  3  Dillon  606 ;  First.  Nat.  B'k  v.  Gifford,  47  la.  575. 
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becomes  a  shareholder  by  virtue  of  the  subscription 
and  before  the  issuance  of  any  certificate,  in  the  absence 
of  any  provision  requiring  payment  as  a  condition  of 
membership.^ 

§  394.  Mode  of  electing. — In  the  absence  of  statutory 
or  charter  regulations,  the  members  or  shareholders 
may  adopt  any  feasible  method,  consistent  with  the 
laws  and  constitution  of  the  state  and  the  United 
States,  they  may  see  fit  for  the  election  of  oflScers.  It 
is  sometimes  provided  that  the  board  of  directors  may 
themselves  adopt  by-laws  governing  elections.^ 

§  395.  Begularity  of  proceedings  presumed.— Every  pre- 
sumption will  be  made  in  favor  of  the  regularity  of  the 
proceedings  of  a  meeting  legally  called  and  held.^ 
"  The  presumption '  omnia  rita  acta '  covers  multitudes 
of  defects  in  such  cases,  and  throws  the  burden  upon 
those  who  deny  the  regularity  of  a  meeting  for  want  of 
due  notice  to  establish  it  by  proof."*    And  the  law 


1  Goquard  ▼.  liarshall,  14  Mo.  App.  80 ;  Waukegon  By.  Co.  v.  Dwyer,  49 
lb.  121. 

3  In  Gal.  no  such  power  is  given,  and  all  by-laws  of  all  corporations  must 
be  adopted  by  a  majority  vote  of  all  the  stockholders  or  members  within 
-one  month  after  Incorporation.  Civil  Oode,  sec.  301.  Such  by-laws  may 
provide,  among  other  things,  fully  and  specifically  for  elections,  where  no 
provision  is  specially  made.  Oiv.  Oode,  sec.  303,  as  amended  1689.  In 
■Oregon  the  persons  organizing  themselves  into  a  corporation  have  the 
power  to  make  the  by-laws  for  the  management  and  general  regulation  of 
its  affairs. 

Under  this  general  power  or  reservation  of  power,  it  is  presumed  no 
power  to  create  by-laws  vests  in  the  directors.  Consequently  all  regula- 
tions concerning  elections  are  contained  in  other  parts  of  the  general  law, 
or  reserved  to  the  corporate  body,  to  be  expressed  in  by-laws.  Hill's  Ann.  L. 
Oregon,  sec.  3221.  Substantially  the  same  provision  is  found  in  the  Laws 
of  Nevada.    Gen.  St.  (1882),  sec.  805. 

*  Blanchard  v.  Dow,  32  Me.  557;  Ashtabula,  etc.,  B.  B.  Co.  v.  Smith,  15 
Ohio  St.  328;  Hardin  v.  la.  By.  &  Gonstr.  Co.,  78  la.  726;  43  N.  W.  Bep.  543. 

«  Sargent  v.  Webster,  13  Mete.  497;  Chase  v.  Tuttle,  55  Conn.  455;  12  A. 
874;  Granger  v.  Original,  etc.,  Co.,  59Cal.  678.    But  the  presumption  being 
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presumes,  until  the  contrary  appears,  that  valid  notice 
of  a  corporate  meeting  which  has  been  held  was  given 
to  every  stockholder,  and  that  the  meeting  itself  was 
regularly  called  and  held.' 


onoe  rebutted  by  proof  le  of  do  force.  Where  a  bj-l»w  of  a  corporation  i«- 
qulred  Its  secretary  to  give  due  notice  of  meetings  of  the  board  of  directors, 
and  a  sale  of  all  tbe  oorporato  property  wbb  made  at  a  meeting  of  whloh 
one  dlieetor  was  not  ootlBed,  and  from  whlcb  he  was  absent.  It  was  held 
that  suob  sale  was  unautfaorlBed  and  void.  Farwell  v.  Houghton  Copper 
Wks.,  7  Fed-  S>ep.  ST.  It  no  record  of  the  prooeedings  at  a  corporate  meet- 
ing is  kept  parol,  evideDoe  is  admissible  to  show  what  was  done.  Ten 
Eyckv.  Pontlao,O.AP.  A.  B.Oo.,nHloh.33S;  UN.  W.  906.  SeeSaltnuush 
V.  Spanlding,  l«71Cass.  SU ;  17  N.  B.  316;  Thompson  v.  Wiili&ma,  76  Cal.  ISS t 
18  B.  153;  Met.  T.  AT.  Co.  T.TeLCo.,  4iN.J.  E<i.66S;14A.  907;  Longmont. 
etc.,  Co.  T.  Otdfmam,  11  Cola  656;  Wood  v.  Gonstr.  Co.,  66  Conn.  87;  13  A. 
137. 

1  HoDanleis  ▼.  Flower  Brook,  etc.,  Co.,  SS  Tt.  374;  Porter  t.  Boblnson, 
90  Hno,  909;  Sargent  v.  Webster,  13  Met.  497;  Medical  A  Snrg.  Soc.  v. 
Weatherly,  76  Ala.  348;  South  Sohooi,  sto.,  v.  BlakeeUe,  13  Conn.  fSn,  235; 
Lane  t.  BnUnard,  90  Conn.  666;  Pitts r.  Temple,  3  Mass.  638 1 Oapp.  v.  Lamb, 
lSHe.31S;TntUeT.  Mich.,  etc.,  B.  B.  Co.,  35  Mich.  347;  Weilsv.  Bodgers 
(Mich.),  97  N.  W.  Bep.  671 ;  Mut  Fire  Ins.  Co.  t.  Sortwell,  8  AUen.  917 ; 
Com.  T.  Woelpper,  3&ftB.S9;Edgarly  V.  Emeraon,  23N.H.  666;  Stats  t. 
Smith,  48  Tt  96fi. 


\l 
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•  CHAPTER  XVI. 

i 

CONTBOL  BT  MEANS   OF  BY-LAWS* 

S  890.  Definition  and  object. 

887.  How  made  and  enforced. 

888.  Usually  the  province  of  members. 
380.  Statutory  proTisions. 

400.  Limitations  upon  the  power  to  enact  by-laws, 

401.  Betroactive  by-laws  inyalid. 

402.  By-laws  cannot  prejudice  rights  of  third  partie«» 

408.  Invalid  provisions. 

404.  Must  be  reasonable  and  necessary. 

406.  Power  given  by  law  to  enforce  conditions. 
400.  Must  not  be  in  restraint  of  trade. 

407.  Must  not  be  in  restraint  of  personal  liberty. 
406.  By-laws  imposing  forfeiture  invalid. 

409.  By-laws  providing  for  forfeiture  under  authority  conferred  by  charter 

or  statute. 

410.  Power  to  regulate  does  not  authorize  prohibition. 

411.  B^gulations  not  formally  adopted. 

412.  To  what  extent  binding  on  third  parties. 
418.  Validity  a  question  of  law. 

414.  Proof  of  by-laws. 

§  896.  Deflnition  and  object.— A  rule  of  a  pennanent 
character  adopted  by  a  corporation  for  its  internal 
government,  obligatory  upon  all  its  members,  and  also 
upon  others  who  are  acquainted  with  its  method  of 
doing  business,  is  called  a  by-law.*  The  power  to  adopt 
rules  for  the  government  of  the  members,  and  for  the 
administration  of  internal  affairs,  is  necessarily  incident 
to  the  authority  to  organize  and  conduct  a  corporate 


1  Grant  on  Corp.,  76;  Cummings  v.  Webster,  43  Me.  192;  Drake  v.  Hudson 
Biv.  B.  Co.,  7  Barb.  606.  "  The  office  of  a  by-law  is  to  regulate  the  conduct 
and  define  the  duties  of  the  members  toward  the  corporation  and  between  them- 
selves.'*   Flint  V.  Pearce,  99  Mass.  70.    See  also  Comm.  v.  Turner,  1  Gush.  486» 
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enterprise.^  If  it  were  not,  it  would  be  next  to  impos- 
sible to  conduct  its  business  in  an  orderiy  and  efficient 
manner. 

The  distinction  between  a  by-law  and  a  regulation 
is  this  :  A  by-law  binds  the  members  only,  while  a 
regulation,  if  reasonable,  affects  third  persons,  who, 
having  notice  of  it,  deal  with  the  corporation.' 

§  897.  How  made  and  enforced. — By-laws  must,  of 
necessity,  be  left,  for  the  most  part,  to  the  discretion 
of  those  best  acquainted  with  the  interests  and  needs 
of  the  corporation,  namely,  the  members  themselves.  * 
From  the  power  to  enact  by-laws  flows,  as  a  natural 
consequence,  the  ri^t  to  enforce  them  by  the  infliction 
of  penalties  for  their  violation.     It  may  be  provided  by 


1  1  Blk.  Com.  470;  People  ▼.  Sailers'  Snug  Harbor,  54  Barb.  632;  Came  t. 
Brigham,  80  Me.  85;  Harrington  y.  Workingmen's  Benevolent  Ass'n,  70  €kL 
840;  Poultney  v.  Bachman,  89  Hun,  49;  State  ▼.  Tudor,  5  Day,  829. 

^  Morris  A  Essex  R.  Co.  v.  Ayers,  5  Dutch  (N.  J.),  398;  State  y.  Oyerton,  24 
N.  J.  L.  440;  Compton  y.  R.  Co.,  34  N.  J.  134.  A  pecson  has  the  right  to  treat 
the  by*law8  given  to  him  on  his  becoming  a  member  of  the  association  as  all  the 
by-laws  such  association  had,  and  he  is  not  bound  to  take  notice  of  the  modifi- 
cations of  such  by-laws,  with  respect  to  withdrawing,  on  the  record  of  the  cam- 
pany  simply,  without  further  notice  to  him;  which  notice  must  be  proven  by 
the  defendant  company  to  have  been  given.  McKinney  v.  Diamond  State  Loan 
Ass'n  (Del.),  18  A.  995. 

«  Green's  Brice's  Ultra  Vires,  2d.  Am.  Ed.  15.  Voluntary  associations  re- 
semble religious  and  other  charitable  and  social  corporations,  with  respect  to 
the  jurisdiction  of  courts  to  enforce  by-laws.  With  respect  to  such,  courts  will 
leave  members  to  the  authority  or  tribunal  within  the  corporation  where  the  by- 
laws are  valid,  subject  to  the  right  to  appeal  on  the  ground  of  oppression  or 
abuse  of  authority.  The  court  has  no  vlsitorial  power.  The  only  question 
which  it  will  determine  is,  whether  they  have  been  adopted  in  the  way  agreed 
upon  by  the  members  of  the  association.  Eehlenbeck  v.  Lageman,  10  Daly 
•<N.  Y.),  447.  See  note  to  Loubat  v.  Leroy,  15  Abb.  N.  C.  45,  on  the  subject  of 
judicial  interference  in  the  affairs  of  incorporated  societies.  Such  societies  are 
nevertheless  bound  to  observe  their  by-laws.  See  People  y.  Ben.  Soc.,  24  How. 
Pr.  216;  Waechtel  v.  Noah  Widow's  Soc.,  84  N.  Y.  28;  Prita  v.  Muck,  62  How. 
Pr.  69;  Labouchere  v.  Earl  of  Wamcliife,  L.  R.  13  Ch.  D.  346;  Dowing  v.  St. 
Columbia's  Soc.,  10  Daly  (N.  Y.),  262;  Loubat  v.  Leroy,  40  Hun  (N.  Y.),  546; 
Fishei  V.  Kane  L.  R.,  11  Ch.  D.  353;  Lehman  v.  DisU  No.  1  B.  B.,  39  Hun 
v(N  .Y.),  658. 
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the  corporation  that  penalties  in  the  nature  of  damages 
•shc^  go  to  the  corporation.^  And  it  is  most  reasonable 
that  it  should  be  so,  as  the  corporation  is  always,  at 
least  in  legal  contemplation,  the  party  injured  by  vio- 
lations of  its  by-law  regulations. 

The  power  to  make  by-laws,  the  manner  of  making 
them,  and  the  matters  which  may  be  governed  and 
regulated  by  them,  are  generally  given  and  limited  by 
charter  or  general  law.  A  corporation  may  usually  by 
its  by-laws,  where  no  other  provision  is  specially  made, 
provide  for :  1.  The  time,  place  and  manner  of  call- 
ing and  conducting  its  meetings.  2.  The  number  of 
^stockholders  or  members  constituting  a  quorum.  3. 
The  mode  of  voting  by  proxy.  4.  The  time  of  the 
annual  election  for  directors,  and  the  mode  and  manner 
of  giving  notice  thereof.  5.  The  compensation  and 
•duties  of  officers.  6.  The  manner  of  election  and  the 
tenure  of  office  of  all  officers  other  than  the  directors  ; 
and  7.  Suitable  penalties  for  violations  of  by-laws, 
fixed  at  any  reasonable  amount  in  no  case  to  exceed 
the  statutory  maximum.* 

With  respect  to  the  ordinary  power  to  enact  ordi- 
nances, municipal  corporations  are  viewed  and  dealt 
with  by  courts  as  are  private  corporations  in  the  enact- 
ment of  by-laws.^ 

§  398.  Usually  the  provinee  of  members. — The  primary 
source  of  all  authority  in  a  corporation  being  the 


^  city  of  London  ▼.  Wood,  12  Mod.  669.    See  Ayliffe,  Civ.  I^and,  202,  203. 

*  May  adopt  any  reasonable  by-laws  within  the  scope  of  the  purposes  and 
regulating  the  manner  of  voting,  holding  meetings  and  directing  the  order  of 
proceedings.  Rex  ▼.  Spencer,  3  Burr.  827;  Juker  v.  Com.,  20  Pa.  St.  484;  New- 
burg  V.  Francis,  3  T.  R.  189;  People  v.  Kip,  4  Cow.  (N.  Y.),  382;  Com.  v.  Woel- 
per,  3  S.  <&  R.  (Pa.),  29. 

'  Spr.  YaU  W.  W.  y.  San  Frapcisco,  82  Cal.  286;  Louis  v.  Weber,  44  Mo.  547; 
Dunham  v.  Rochester,  5  Cow.  462;  Pedrick  y.  Bailey,  12  Gray  (Mass.),  161; 
Mayor  y.  Winfield,  8  Humph.  767. 

28 
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members  at  large,  they  alone  have  authority  vo  enact 
by-laws  in  the  absence  of  a  provision  in  the  general  Jaw 
or  in  the  charter  placing  it  in  the  hands  of  a  select  body » 
as  the  board  of  directors,  for  instance.^  And  where 
power  to  make  by-laws  on  specified  subjects  is  thus 
conferred  upon  the  directors,  either  directly  by  law  or 
through  the  membership,  such  by-laws  must  be  confined 
to  the  subjects  embraced  within  the  scope  of  that 
authority  ;  and  the  body  of  members  at  large,  retains 
incidental  power  to  make  by-laws  as  to  matters  not  so 
specified.* 

The  same  body  which  enacts  a  by-law  has  power  to 
repeal  it  in  the  same  manner  and  by  the  same  vote  a& 
that  by  which  it  was  enacted.^  And  by-law  provisions 
and  requirements  may  be  waived  either  by  the  corpo- 
ration or  its  members.^  But  where  authority  to  alter 
or  amend  laws  was  conferred  upon  a  board  of  directors 
it  was  held  that  they  had  no  power  to  repeal,  alter  or 
disregard  a  by-law  containing  a  limitation  of  their 
power.* 

§  8»».  Statutory  proYlslons.— When  a  statute  or  charter 
points  out  particular  formalities,  modes  and  limitations 
with  respect  to  the  making  of  by-laws,  these  must  be 
strictly  observed  in  order  to  render  them  valid'  and 
binding.^ 

The  same  rule  applies  to  the  enforcement  of  by- 
laws; for  the  right  and  the  remedy,  being  both  created 


1  Morton  Grayel  Boad  Co.  t.  Wysong,  51  Ind.  4;  Bex  v.  Westwood,  2  Dow.  A 
C.21;  7Bing.  L 

2  Per  Pabkb,  B.,  Calder,  etc,  Net.  Co.  v.  Pilling,  14  M.  A  W.  81,  87^  16  M. 
AW.  228. 

>  Smith  T.  Nelson,  18  Vt.  511;  Bex  v.  Aahwell,  12  East,  22. 

*  ProyisionB  of  by-laws  with  respect  to  notice  of  intention  of  member  to  with- 
draw may  be  waived.    Eenney  t.  Diamond  State  Loan  Ass'n  (DeL),  18  A.  005. 

^  Stevens  v.  Davidson,  18  Gratt.  819. 

•  Lockwood  V.  Mich.  Nat.  B*k,  9  B.  I.  306;  Donston  v.  Imperial  Gaa,  etc., 
Co.,  3  B.  A  Ad.  125. 
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by  law,  must  be  pursued  and  made  available  by  the 
corporation  together  and  on  the  prescribed  terms.^  It 
is  seldom,  however,  that  the  statute  or  the  constating 
instruments  provide  in  detail  the  mode  of  executing 
by-laws  or  the  remedies  for  their  violation  ;  and  such 
matters  are  left  to  be  regulated  by  the  corporatiou 
itself.^ 

§  400.  limitations  upon  the  power  to  enact  by-laws.— The 
corporate  body  in  the  enactment  of  by-laws,  within  the 
limitations  prescribed  by  law  and  the  constating  in- 
struments, performs  the  functions  of  a  legislative  body, 
and  its  enactments  create  similar  duties  and  restraints. 

The  test  of  the  validity  of  a  state  law  is  whether  it 
conflicts  with  constitutional  provisions  ;  but  these  and 
all  else  that  come  within  the  most  comprehensive 
meaning  of  the  term  public  law,  together  with  the 
charter  and  articles  of  association,  must  be  consulted 
for  the  source  of,  as  well  as  the  checks  and  limitations 
upon,  the  power  of  corporations  to  legislate  in  the  form 
of  by-laws .«  A  by-law  which  imposes  conditions  upon 
the  right  to  vote  in  a  conflict  with  or  in  addition  to 
those  prescribed  by  statute  is  invalid.^ 

In  England,  a  by-law  contrary  to  the  general  laws  of 


1  Union  Mut.  Ins.  Co.  v.  Eeyser,  32  N.  H.  318. 

*  Morton  Gravel  Road  Co.  v.  Wysong,  51  Ind.  4;  People  ▼.  Throop,  12  Wend* 
188;  Child  ▼.  Hudson  Bay  Co.,  2  P.  Wm.  209. 

*  St.  Louis  y.  Buffinger,  19  Mo.  18;  Cunningham  ▼.  Alabama  life  Ins.  Co., 
4  Ala.  652,  654;  Taylor  v.  Carondelet,  20  Mo.  105;  A.  A  A.  on  Corp.  177;  Hop- 
kins T.  Mayor,  etc,  4  M.  <&  W.  621;  Ballord  y.  Bank,  18  Wall.  589;  People  y. 
Crackett,  9  Oal.  110;  Smith  y.  Nelson,  18  Yt.  511;  U.  S.  y.  Hart,  1  Pet.  C.  C. 
390;  Mt.  Moriah  Com.  Ass'n  y.  Com.,  81  Pa.  St.  235;  Eyansyille  Kat.  B'k,  45 
N.  Y.  655;  State  y.  Williams,  75  N.  C.  134;  Presb.  Churchy.  Cityof  New  York, 
6  Cowen,  538.  See  People  y.  Crossly,  69  111.  195 ;  Seneca  County  Bank  y.  Lamb, 
26  Barb.  595. 

*  In  re  Lighthall,  47  Hun,  258,  holding  that  where  a  statute  proyided  that  elec- 
tions of  officers  should  be  made  '*  by  such  of  the  stockholders  as  should  attend 
for  that  purpose,  either  in  person  or  by  proxy, ^'  the  corporation  cannot  require 
in  a  by-law  that  proxies  can  only  be  held  by  stockholders. 
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the  kingdom  is  void,  though  justified  by  the  terms  of 
the  charter.! 

§  401.  RetroMtiTe  by-laws  Inyalid.— By-laws  must  not  be 
retroactive.  Accordingly  a  by-law  amending  the  con- 
stitution of  a  corporation,  so  as  to  attach  a  new  penalty 
to  a  default  in  addition  to  that  existing  at  the  time  of 
its  occurrence,  was  deemed  analogous  to  a  foreclosure 
decree  fixing  a  shorter  time  for  payment  than  that 
agreed  upon  by  the  parties,  and  clearly  ex  post  facto} 

§  402.  By-laws  cannot  prejadiee  rights  of  third  parttea.— 

A  corporation  cannot,  by  means  of  a  by-law,  impose 
either  upon  third  parties,  or  its  members  with  respect 
to  third  parties,  any  liability  or  remedy  in  addition  to 
those  created  and  provided  by  the  general  law  ;  •  and 
by-laws  must  be  limited  in  their  operation  to  such  mat- 
ters as  concern  the  internal  affidrs  of  the  corporation.^ 
A  by-law  of  a  bank  is  a  contract  of  the  stockholders 
among  themselves  ;  and  in  order  to  be  binding  upon  a 
third  party  dealing  with  it,  must  be  reasonable  and  be 
brought  to  his  notice  before  the  contract  affected  by  it 


1  2  Kyd  on  Corp.  109;  Norris  v.  Stops,  Hobart,  210. 

*  Pillford  y.  Fire  DepL,  31  Mich.  458.  See  also  Dock  Co.  ▼.  Heron,  62  Pa.  St 
280.  It  was  held  that  a  by4aw  adopted  after  the  issue  of  shares  of  stock  provid- 
ing that  no  transfer  should  be  made  when  the  owner  was  indebted  to  the  bank 
was  held  not  to  bind  the  judgment  creditors  of  the  stockholders;  although  the 
stotute  declared  that  the  shares  should  be  transferable  on  the  books  of  the  cor- 
poration in  such  manner  as  the  by-laws  might  direct.  Byron  v.  Carter,  22  La. 
Ann.  98.  Such  purchase  does  not  occupy  the  position  of  an  innocent  purchaser 
for  value  and  without  notice.  These  decisions  are  at  variance  with  later  views. 
Infra,  §  Ch.  XIX. 

s  Flint  V.  Pierce,  99  Mass.  68;  Mechanics'  B'k  v.  Smith,  19  Johns.  116; 
Susquehanna  Ins.  Co.  v.  Perrine,  7  Watts  A  Serg.  348;  Marietto  v.  Fearing,  4 
Ohio,  427.  See  Stote  v.  Curtis,  9  Nevada,  826. 

«  Seneca  County  Bank  v.  Lamb,  20  Barb.  695.  Before  a  creditor  can  recover 
on  the  strength  of  the  provisions  of  a  by-law,  he  must  show  in  addition  some 
privity,  as,  for  instonce,  that  his  claim  is  for  value  advanced  upon  the  credit  of 
the  by-law.     Flint  .v.  Pearce,  09  Mass.  08. 
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was  made.i    And  the  same  rule  applies  to  other  cor- 
porations, whether  public  or  private.^ 

§  408,  Inyalid  proTisions.— A  by-law  subjecting  the 
members  of  a  corporation  to  expulsion  if  they  resorted 
to  the  courts  for  redress  for  wrongs,  and  refusing  to 
submit  their  grievances  to  arbitration,  was  held  void  as 
against  public  policy.' 

A  by-law  was  held  valid,  however,  which  added  the 
penalty  of  expulsion  to  legal  liability  for  their  violation 
of  a  contract,  notwithstanding  such  contract  may  be 
void  by  the  statute  of  frauds.*  And  a  by-law  which 
affixes  a  penalty  to  an  act  may  be  valid,  though  the 
matter  is  regulated  by  a  statute  which  also  affixes  a 
penalty.* 

Where  a  by-law  consists  of  several  distinct  parts  or 
independent  clauses,  it  may  be  void  in  part  and  valid  in 
part ;  but  when  it  is  entire  and  its  parts  are  insepa- 
rable, it  is  void  altogether  if  any  part  of  it  is  open  to 
legal  objection.*  But  if  a  part  is  void  and  the  whole 
forms  an  entirety,  so  that  the  part  which  is  void  in- 
fluences the  whole,  the  entire  by-law  is  void.^ 

§  404.  Mnst  be  reasonable  and  necessary.— The  deter- 
mination of  the  question  of  the  necessity  for  a  by-law 
is  left  largely  to  the  corporation,  or  the  body  within  it. 


1  Mechanics  &  Farmers'  B'k  v.  Smith,  10  Johns.  115. 

2  Galatin  v.  Bradford,  1  Bibb.  209;  Hayden  v.  Noyes,  6  Conn.  301;  Peck  v. 
Lock  wood,  5  Day.  22;  Marietta  v.  Fearing,  4  Oliio,  427;  Austin  y.  Murray,  16 
Pick.  121;  Milhau  v.  Sharp,  17  Barb.  435;  27  N.  Y.  611;  Dunham  v.  Trustees, 
etc.,  5  Cow.  462;  Strauss  v.  Pontiac,  40Ilf.  301 ;  Austin  v.  Murray,  16  Pick.  125  ; 
Wreford  v.  People,  14  Mich.  41. 

*  State  v.  Merchants*  Exch.,  2  Mo.  App.  06. 

*  Dickinson  v.  Chamber  of  Commerce,  20  Wis.  45. 

*  Rogers  v.  Jones,  1  Wend.  237. 

*  Amesbury  v.  Bowditch  MuL  Fire  Ins.  Co.,  6  Gray,  506;  Rogers  ▼.  Jones,  1 
Wend.  237. 

'  State,  etc.,  v.  Curtis,  0  Xe?.  325. 
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enacting  the  by-law ;  but  the  presence  or  absence  of  its 
necessity  sometimes  aflfects  the  question  of  its  legality.^ 

The  power  to  enact  by-laws  must  not  be  exercised 
in  such  a  manner  as  to  cause  great  vexation  and  un- 
necessary inconvenience.  Such  by-law  will  be  deemed 
unreasonable,  and  for  that  reason  in  conflict  with  the 
spirit  of  the  law  conferring  authority  to  enact  by-laws.* 

Nor  can  the  corporation  enforce  a  by-law  requiring 
formalities  so  extraordinary  as  to  amount  to  a  material 
inconvenience  in  the  transfer  of  shares.'  The  imposi- 
tion of  unreasonable  restrictions  upon  the  right  is  not 
allowed,  on  the  same  principle  that  no  rights  can  be 
impaired  or  taken  away.*  *'  The  unreasonableness  of 
a  by-law  should  be  demonstrably  shown.  Courts  in 
construing  by-laws  will  interpret  them  to  be  reasonable 
if  possible,  not  scrutinizing  their  terms  for  the  purpose 
of  making  them  void,  nor  holding  them  invalid  if  every 
particular  reason  for  them  does  not  appear/' « 


1  Zlystra  ▼.  Charleston,  1  Bay,  382;  McMullan  t.  CharleBton,  n>.  40.  See 
Barter  t.  Com.,  3  Pen.  <&  W.  258. 

s  Mobile  y.  Yuylle,  3  Ala.  137;  Hibernia  Fire  Engine  Go.  v.  Harrison,  03  Pa. 
St.  264. 

*  Bank  of  Ey.  v.  Schuylkill  Bank,  Parson's  Sel.  Cas.  180. 

*  2  Kyd  on  Corp.,  122.  A  by-law  providing  that  transfers  could  only  be  made 
personally  or  by  attorney  and  with  the  assent  of  the  president  is  contrary  to  law 
in  restraint  of  trade  and  unenforceable.  Saigent  v.  Franklin  Ins.  Co.,  8  Pick. 
890. 

&  lb.  See  also  Hibernia  Fire  Eng.  Go.  y.  Harrison,  03  Pa.  St.  264.  A  by-law 
of  a  benevolent  association  providing  as  a  penalty  for  the  non-payment  of  dues 
that  a  delinquent  member  should  forfeit  his  right  to  any  benefits  whUe  in  arrears, 
and  for  a  period  of  three  months  after  the  payment  of  arrears,  is  invalid  l>ecause 
unreasonable,  oppressive  and  detrimental  to  the  interests  of  the  corporation. 
Cartan  v.  Father  Mathew,  etc.,  Soc.,  3  Daly  (N.  Y.  G.  P.),  20;  Brady  v.  Goach- 
man's  Benev.  Assn.,  14  N.  Y.  S.  272.  The  same  conclusion  was  reached  where 
a  by-law  provided  that  every  stockholder  neglecting  to  pay  his  monthly  dues 
and  interest  *' shall  forfeit  and  pay  the  additional  sum  of  ten  cents  monthly  on 
each  and  every  dollar  due  by  him."  Such  by-law  allowed  to  be  enforced  gave 
authority  to  impose  a  fine  that  is  cumulative,  i.e.,  to  be  imposed  upon  the  aggre- 
gate amount  of  all  money  due  at  the  end  of  each  month,  no  matter  for  what 
cause,  and,  as  such,  it  was  oppressive,  extortionate,  and  tmreasonable,  and 
therefore  Invalid.  Lynn  v.  Freemansburg  Building  &  Loan  Ass'n,  117  Pa., 
1;  11  A.  537. 
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§  406.  Power  giyen  by  law  to  enforce  eonditions.— A  cor- 
poration may  be  empowered  by  its  charter  to  not  only 
regulate  but  control  the  transfer  of  stock,  and  to  enact 
by-laws  prescribing  the  conditions  to  be  complied  with 
in  order  to  constitute  a  valid  transfer  ;  and  when  so 
empowered,  it  may  refuse  to  register  transfers  made 
otherwise  than  in  the  manner  pointed  out. 

But  the  purpose  for  which  such  power  is  vested  in  the 
corporation  should  be  considered  in  construing  by-laws 
providing  for  its  exercise.  K  a  by-law  amounted  to  a 
virtual  prohibition  upon  the  transferability  of  shares,  as 
if  it  assumed  to  prescribe  the  consideration  for  the 
tra^nsfer  or  to  designate  to  whom  it  should  and  should 
not  be  made,  it  would  be  void. 

The  power  conferred  to  regulate  and  control  the  trans- 
fer is  conferred  for  the  convenience  and  protection  of 
the  corporation,  and  no  restraints  beyond  those  that  are 
necessary  for  these  objects  should  be  allowed.  It  is 
both  convenient  and  necessary  that  the  officers  should 
have  a  record  by  which  to  legally  test  all  claims  of 
membership  as  against  itself,  for  purposes  of  making 
assessments,  holding  elections  and  paying  dividends ; 
but  it  is  not  necessary  for  its  protection  in  these  matters 
that  one  person  in  preference  to  another  should  be 
entitled  to  these  privileges  and  be  subject  to  these 
burdens.* 

§  406.  Most  not  be  in  restraint  of  trade.— The  right  of 
alienation  is  an  incident  of  ownership  of  property.  All 
laws  limiting  or  qualifying  the  free  transfer  of  title  to 
property,  whether  personal  or  real,  in  the  United  States 
are  looked  upon  unfavorably,  and  by-laws  of  corporations 


1  For  authorities  and  full  deolBions  of  validity  and  effect  of  by-laws  regu- 
lating transfers  of  stock,  see  infra,  Ch.  XIX. 
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having  that  object  in  view  or  that  effect  are  void  as 
against  public  policy.* 

The  common  law  guaranteed  to  every  man  the  right 
to  exercise  whatever  trade  he  pleased,  and  courts  in 
protecting  that  right  nullified  not  only  by-laws  but 
charters  of  corporations.* 

Most  of  the  questions  that  have  come  before  the 
courts,  contesting  the  validity  of  by-laws  on  the  ground 
that  they  were  in  restraint  of  trade,  have  been  those 
of  municipal  corporations.  But  a  distinction  must  be 
observed  between  a  reasonable  regulation  of  trade  and 
a  restriction  imposed  on  it,  whether  introduced  in  a  by- 
law of  a  private  trading  company  or  in  a  municipal 
ordinance.  Those  of  the  first  kind  are,  if  otherwise 
objectionable,  generally  held  to  be  good  ;  while  those 
of  the  latter  are  universally  held  to  be  void  ;  but  it  is 
often  di£Scult  to  determine  to  which  class  they  are 
assignable.* 

§  407.  Most  not  be  in  restnint  of  personal  liberty. — ^Very 
similar  to  the  objection  to  a  by-law  that  it  is  in  re- 
straint of  trade,  is  that  successfully  argued  in  the  case 
of  the  tailors  of  Ipswich.* 

Corporate  powers  were  conferred  upon  the  tailors 
and  clothworkers  of  Ipswich,  with  authority  to  make 
reasonable  by-laws.    Among  the  by-laws  adopted  was 


»  T&ilors,  etc.,  ▼.  Ipswich,  11  Bep.  58;  Butchers'  Benev.  Assoc.,  35  Pa. 
St.  151 ;  People  v.  Benev.  Soc.,  8  Hun  (N.  T.),  861 ;  People  v.  N.  Y.  Board 
of  Underwriters,  64  How.  Pr.  340;  Sayre  v.  Louisville  M.  Benev.  Assoc.,  85 
Am.  Deo.  618;  Heskith  v.  Braddock,  3  Burr.  1858;  Moore  v.  Bank  of  Com- 
raeire.  52  Mo.  877 ;  Clark  v.  Lecren,  9  B.  &  G.  52 ;  Mayor  v.  Yuille,  3  Ala. 
137;  Cal.  St.  Nav.  Co.  v.  Wright,  65  Am.  Dec.  511 ;  Ooddard  v.  Meroh.  £z.» 
9  Mo.  App.  290;  8.  o.  78  Mo.  609;  Chamberlain,  etc.  v.  Compton,  7  D.  & 
R.  601 ;  King  v.  Coopers*  Co.,  7  T.  B.  648. 

a  Rex  V.  Hanger,  1  Rol.  R.  148. 

s  2  Kyd  on  Corp.,  131 ;  Mobile  v.  Yoville,  3  Ala.  141 ;  Cunningham  ▼.  Ala» 
Life  Ins.  &  Trust  Co.,  4  Id.  568. 

«  11  Coke,  53. 
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one  that  *•  no  person  exercising  any  of  these  trades 
within  the  town  of  Ipswich  shall  keep  any  shop, 
chamber,  or  exercise  the  said  faculties  or  either  of  them, 
or  take  an  apprentice  or  journeyman  until  he  has  pre- 
sented himself  to  the  master  and  wardens  of  the  said 
society  for  the  time  being,  or  some  three  of  them,  and 
shall  prove  that  he  has  served  seven  years,  at  the  least, 
as  an  apprentice,  before  he  shall  be  admitted  by  them 
to  be  a  sufficient  workman.'* 

The  court  held  the  by-law  void  for  the  reason  that 
the  statute  had  not  restrained  a  person  who  had  served 
as  an  apprentice  for  seven  years  from  exercising  the 
trade  of  a  tailor,  and  that  the  company  could  not,  for 
it  would  be  against  the  liberty  and  freedom  of  the  sub- 
ject  and  enable  the  old  and  rich  of  the  same  trade  to 
oppress  the  young  tradesman,  by  delay  or  the  extor- 
tion of  money. 

In  the  absence  of  a  provision  in  the  charter  or  stat- 
utes to  the  contrary,  no  residence  qualifications  can  be 
required  of  shareholders  in  stock  corporations  ;  and  a 
by-law  seeking  to  deprive  one  who  has  purchased  a  share 
of  any  substantial  right  connected  with  ownership  of 
the  same,  is  not  uniform,  is  oppressive  and  cannot  be 
enforced.^  A  member  cannot  be  disfranchised  with- 
out express  power  in  the  charter.^ 

§  408.  By-laws  imposing  forfeiture  inyalid. — Forfeiture 


1  state  V.  Oreer,  78  Mo.  188;  Detwller  v.  Com.,  131  Pa.  St.  614;  7  L.  Bep. 
An.  367.  See  also  Cent.  B.  B.  Co.  v.  Penn.  B.  Co.,  31  N.  J.  Eq.  485;  Ward  v. 
Maryland,  79  U.  S.,  12  Wall.  430;  Corfleld  v.  Cornell.  4  Wash.  0.  C.  380; 
Humphreys  ▼.  Mooney,  6  Colo.  282. 

a  Com.  V.  St.  Patrick  Benev.  Soc.,  2  Binn.  441;  Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90 ;  Germantown  P.  B.  Co.  v.  Pitler,  60  Pa.  St.  124.  Non- 
resident stockholders  take  their  shares  with  all  the  rights  and  privileges 
which  pertain  to  them  in  the  hands  of  citizens,  and  where  no  other  qualifi- 
cation than  ownership  of  stock  is  required  they  may  become  directors. 
Com.  V.  Detwller,  131  Pa.  St.  614. 
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of  stock  for  non-payment  of  calls  and  asseBsmente.  be- 
ing unknown  to  the  common  law,  and  being  allowed 
only  by  statutes  prescribing  the  method  of  procedure 
for  that  purpose,  it  is  clear  that  a  corporation  will  not 
be  allowed  to  accomplish  the  same  object  in  violation 
of  the  rights  of  members,  or  otherwise  than  in  the  stat- 
utory manner.)  On  the  same  principle  a  municipal 
corporation  has  no  power  to  enforce  an  ordinance  by 
the  imposition  of  a  fine  and  the  forfeitore  of  property 
as  an  additional  penalty.  The  power  to  impose  a  fine 
for  violation  of  an  ordinance  given  in  a  statute  or  char- 
ter excludes  the  corporation  by  implication  from  adopt- 
ing any  other  punishment  for  disobedience  to  them." 

'  By-laws,  though  lawful,  cannot  be  enforced  by  for* 
feitures  and  extraordinary  penalties  ;  for  if  f^oned  to 
do  BO  corporations  would  soon  set  up  particular  laws 
in  conflict  with  the  law  of  the  land.  It  is  of  the  very 
essence  of  the  law  that  no  man  can  be  dispossessed  of 
his  property  otherwise  than  by  due  process  of  law ; 
and  all  authority  to  enact  and  enforce  by-laws  is  deriv- 
ative from  and  subordinate  to  the  general  law. 

In  England,  power  to  search  for  goods  and  to  forfeit 
them  when  found,  cannot  be  granted  even  by  letters 
patent.  Where  such  powers  were  contained  in  the 
charter  of  a  company  of  dyers,  the  grant  was  adjudged 
void  as  contrary  to  Magna  Charta.* 

§  409.  By-laws  providing  for  forfeiture  under  aatkorlty 
conferred  by  charter  or  statute. — ^When  the  statute  or 
charter  authorizes  a  forfeiture  of  the  property  interests 


U 


1  Downing  t.  PottB,  S3  N.  J.  SS;  Hatter  of  Ziong  IsUnd  B.  B.  Oow,  : 
Wend.  37 ;  Cotter  v.  Dotj,  6  Obio,  393 ;  Smftll  v,  Herkimer  Hfg.  Oo.,  %  ] 
y,  330. 

=  Hurt  V.  Mayor,  etc.,  of  Albany,  9  Wead.  B71. 

»  WiiltLiim  T.  Austin,  1  Bulstr.  11,  12. 
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of  members  without  prescribing  the  mamier  of  enforcing 
it,  no  forfeiture  can  take  place  until  the  corporation  in 
its  constitution,  by-laws  or  other  constating  instruments 
has  clearly  defined  the  oflfences  for  which  it  may  occur, 
and  laid  down  the  plan  of  procedure.* 

§  410,  Power  to  regulate  does  not  authorize  prohibition.— 

There  is  an  implied  authority  vested  in  the  member- 
ship of  a  corporation  to  regulate  the  admission  of  mem- 
bers and  transfer  of  shares  of  stock. 

But  authority  "  to  regulate,"  whether  implied  or  con- 
ferred by  statute,  does  not  empower  them  tb  prohibit 
or  to  restrain,  at  their  discretion,  or  to  place  any  un- 
reasonable limitations  upon  tjie  transfers.  It  merely 
empowers  them  to  prescribe  reasonable  formalities  to 
be  observed  in  executing  transfers. 

It  is  convenient  and  essential  to  the  protection  of 
the  interests,  not  only  of  the  members  of  the  corpora- 
tion, but  of  the  public,  that  books  shall  be  kept  for 
.  registry  of  change  in  Ownership  of  shares  as  they  occur. 
But  authority  to  keep  such  registry  and  to  require 


1  Where  an  act  incorporating  a  religious  society  gave  the  society  power 
to  provide  for  the  sale  or  forfeiture  of  the  shares  or  rights  of  pewholders 
for  the  non-payment  of  assessments,  and  the  only  article  in  the  constitu- 
tion bearing  upon  the  subject  provided  that  the  proprietors  might,  at  a 
meeting  called  for  that  purpose,  by  a  two-thirds  vote,  tax  themselves  to 
raise  money  to  repair  their  meeting-house  when  necessary,  it  was  held  that 
in  the  absence  of  more  specific  provisions  or  agreements  the  society  had  no 
Tight  to  enforce  payment  of  assessments  by  a  sale  or  forfeiture  of  the  pews 
-of  delinquent  members.  Perrine  v.  Granger,  30  Vt.  696.  But  a  by-law 
providing  that  if  a  member  should  be  indebted  to  the  corporation,  bis  stock 
in  it  should  be  liable  for  such  indebtedness  and  that  the  corporation  might 
seize  and  detain  his  stock  therefor,  was  held  valid.  Child  v.  Hudson  Bay 
<Co.,  2  P.  Wus.  207.  A  by-law  of  a  building  association  which  provides  that 
each  stockholder  who  fails  to  pay  his  monthly  assessments  shall  be  fined 
for  the  first  and  second  weeks  five  cents,  for  the  third  week  ten  cents,  and 
for  each  succeeding  week  15  cents  for  each  share  of  stock  he  owns,  does  not 
allow  a  fine  of  more  than  15  cents  a  week  on  each  share,  though  there  is  a 
failure  to  pay  assessments  for  several  successive  months.  Gouckenour  v, 
Sullivan  Bldg.  &  Loan  Ass*n,  119  Ind.  441 ;  21  N.  E.  1088. 
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notice  of  such  transfers,  and  that  they  shall  be  recorded, 
does  not  carry  with  it  discretionary  power  to  refuse  ta 
register  a  proposed  transfer,  though  such  refusal  be  in 
the  interest  of  the  corporation.^ 

§  411.  Regulations  not  formaUy  adopted. — A  regulation 
may  become  established  by  usage  and  long  acquies- 
cence so  as  to  have  all  the  force  and  eflfect  of  a  by-law  ;. 
yet  it  diflfers  from  a  by-law  in  two  important  respects  r 
first,  in  the  manner  of  being  proven,  and  secondly,  it  i& 
not  a  distinctive  feature  in  corporations.  Where  a  par- 
ticular usage  is  observed  by  all  engaged  in  any  particu- 
lar class  of  business,  whether  conducted  by  corporations 
or  natural  persons,  a  requirement  or  regulation  may 
be  binding  upon  all  dealing  in  it,  whether  formally 
adopted  as  a  by-law  or  not.  And  such  usage  may  be 
proven  by  evidence  of  the  acts  of  a  bank  and  parties 
dealing  with  it.* 

§  412.  To  what  extent  binding  on  third  parties. — Persons 
dealing  with  the  officers  and  agents  of  a  corporation 
are  usually  chargeable  with  notice  of  the  authority 
conferred  upon  such  officers  and  agents  in  the  by-laws » 
but  not  to  any  greater  extent.^ 

The  provisions  of  by-laws  are  in  the  nature  of  the 
terms  of  a  contract  as  between  the  members  of  a  cor- 
poration, and  between  the  latter  and  its  members.  The 
right  of  any  third  party  to  establish  a  claim  against  a 
corporation  by  virtue  of  a  by-law  depends  upon  the 
terms  of  the  particular  contract  under  which  he  claims. 
As  between  the  members  and  officers  of  the  corporation 
themselves,  the  by-laws  have  a  direct  bearing  upon  all 


1  This  subject  fully  treated  in  infra,  Ch.  XIX. 

a  Lockwood  V.  Mech.  B'k,  9  B.  I.  308;  Walm*s  Assignee  v.  Bank  of  N. 
America,  8  S.  &  B.  73. 

s  Adrienne  v.  Boone,  52  Barb.  399. 
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their  dealings  where  corporate  matters  are  involved. 
Whether  with  respect  to  a  particular  transaction  com- 
pliance with  the  requirements  of  a  by-law  is  indispen- 
sable or  not  depends  upon  the  wording  of  the  by-law 
and  its  subject  matter.^ 

Where  a  by-law  provided  that  a  clerk  should  be 
sworn,  it  was  held  not  an  indispensable  qualification, 
and  that  the  by-law  was  directory  only.^ 

If  a  corporation  neglect  to  comply  with  a  general 
statute  in  giving  notice  of  a  by-law,  persons  not  having 
actual  notice  of  it  are  not  bound  by  it.* 

A  by-law  of  a  bank  that  mistakes  must  be  rectified 
at  the  time  of  receiving  and  depositing  money  is  not 
binding  upon  the  public,  and  a  mistake  may  be  subse- 
quently shown.* 

By-laws  prescribing  duties  of  directors  may  be  so  far 
modified  or  suspended  by  acquiescence  of  the  members 
as  to  release  the  former.  For  instance,  where  the  direc- 
tors have  for  a  long  period  delegated  all  the  prescribed 
duties  to  agents  and  general  managers,  in  which  the 
members,  having  notice,  acquiesced.* 

1  While  the  members  in  their  oonduot  are  bound  to  obeerye  the  forms 
prescribed  by  the  by-laws,  State  v.  Pettinelli,  10  Kev.  141 ;  Dunston  v.  Imp. 
Oae  Lt.  Go.,  3  B.  &  Ad.  125;  People  v.  Albany  B.  Co.,  55  Barb.  (N.  T.)  344; 
Johnston  v.  Jones,  23  N.  J.  Eq.  216 ;  Oonn.  v.  Woelper,  3  S.  ft  B.  (Pa.)  29 ; 
yet  mere  informalities  will  not  be  allowed  to  render  an  act  invaUd.  People 
V.  Campbell,  2  Cal.  135 ;  Blanchard  v.  Dow,  32  Me.  557 ;  People  v.  Albany 
B.  Co.,  55  Barb.  (N.  Y.)  344;  Philip  v.Wickham,  1  Paige  (N.  T.),  590; 
Wheeler's  Oase,  2  Abb.  Pr.  N.  S.  361 ;  Downing  v.  Potts,  3  Zab.  (K.  J.)  66; 
People  V.  Peck,  11  Wend.  (N.  T.),  641 ;  Hardenburgh  v.  Farmers',  etc.,  B'k, 
3  N.  J.  Eq.  68;  Hughes  v.  Parker,  20  N.  H.  58;  Ashtabula  B.  Co.  v.  Smith, 
15  O.  St.  328.  The  provisions  of  by-laws  legally  adopted  are  presumed  to 
be  known  to  all  members.  Inhabitants  of  Morton,  25  Mo.  593 ;  BuflSalo  v. 
Webster,  10  Wend.  (N.  T.)  99,  and  it  is  no  objection  that  he  was  not  a 
member  when  it  was  adopted.  Tread  way  v.  Hamilton  Ins.  Co.,  29  Conn. 
'68 ;  Cudden  v.  Eastwick,  6  Mod.  124 ;  Susquehanna  Ins.  Go.  v.  Perrine,  7  W. 
A  S.  348 ;  London  v.  Vanacre,  13  Mod.  273. 
.    >  Lumbard  v.  Aldrich,  8  N.  H.  31.  • 

*  Worcester  v.  Essex  Merrimac  Bridge  Co.,  7  Gray,  467. 

*  Mechanics'  Bank  v.  Smith,  19  Johns.  116. 

*  Henry  v.  Jackson,  37  Vt.  431. 
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§  413.  Yalidity  a  qaestioii  of  law.— The  court  must 
determine  upon  the  facts  presented  in  each  case  of 
objection  that  a  by-law  is  unreasonable,  contrary  to  law 
or  public  policy,  or  deprives  a  party  of  a  right  or  of 
property  without  due  process  of  law,  whether  or  not 
such  objection  is  weU  taken.  All  regulations  of  a 
company  which  affect  only  the  members  may,  in  thia- 
respect,  be  treated  as  by-laws,  whether  formally 
adopted  and  recognized  as  by-laws  or  not.* 

§  414.  Froof  of  by-laws.— The  usual  occasions  when 
the  provisions  of  a  by-law  become  a  matter  of  material 
inquiry  is  when  a  right,  duty,  regulation,  or  liability 
ex  contractu  is  thereby  created  or  defined.  Since  no- 
tort  or  violation  of  law  may  be  authorized  or  justified 
in  by-laws,  it  is  only  where  they  expressly  or  by  impli- 
cation are  supposed  to  have  entered  into  the  terms  of  a 
contract  that  proof  of  them  becomes  necessary. 

As  in  other  cases  where  a  record  has  been  kept  or  ia 
required  to  be  kept  the  best  evidence  is  such  record. 
What  they  are,  and  the  authority  conferred  by  them,, 
can  be  most  accurately,  and  generally  most  easily, 
ascertained  by  the  production  of  the  by-laws  them- 
selves. 

But  while  the  book  of  minutes  is  the  best  evidence, 
circumstances  may  be  such  as  to  dispense  with  its 
production.  Thus  the  charter  and  by-laws  of  an  insur- 
ance company,  though  not  set  out  in  the  pleadings, 
may  be  proved  by  printed  copies  attached  to  a  policy 
of  insurance,  it  appearing  that  the  policy  was  accepted 
by  the  defendant.^ 


1  state  V.  Overton,  4  Zab.  435 ;  People  ▼.  Miller,  39  Hun,  657 ;  Com.  ▼• 
Worcester,  3  Pick.  (Ifase.)  473.  It  was  held  that  charges  which  submit  to 
the  Jury  the  construction  of  by-laws  of  the  company  relating  to  the  appoint- 
ment and  powers  of  agents  are  properly  refused.  Tennessee  Riv.  Transp. 
Go.  V.  Kavanaugh  (Ala.),  9  So.  396  (Aug.  1891). 

*  Atlantic  Mut:  Fire  Ins.  Co.  v.  Sanders,  36  K.  H.  262. 


§  414  CONTROL  BY  MEANS  OF  BY-LAWS.  44T 

And  where  there  is  no  record  or  the  record  is  nnin- 
telligible,  the  enactment  of  a  by-law  may  be  inferred 
from  proof  of  other  facts.  They  are  not  contracts,  bnt 
a  recognition  only  of  certain  written  rules  enacted  by 
the  corporation  for  its  own  government  and  that  of  its 
oflScers  and  servants,  and  it  is  immaterial  in  what  man- 
ner or  by  what  its  assent  to  them  is  manifested.' 


I  ITnion  Bank  of  Me.  v.  Bidgley,  11  Harr.  ft  Gill.  824,  418 ;  Beuter  ▼•  TeU 
Co.,  6  EU.  ft  Bl.  841 ;  Lockwood  v.  Meoh.  Nat.  B%  9  B.  L  806. 
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CHAPTER  XVn. 

POWEBS  AND  DirflES  OF  DIBECTOBS. 

"f  41iu  Variouriy  designated. 

416.  Qoaliflcations. 

417.  Directors  de  facto, 

418.  Acceptance  of  office. 

419.  Tenn  of  office. 

420.  Express  powers. 

421.  Statutory  prohibitions  and  HmitatJoni. 

422.  By-laws  made  by. 
428.  Implied  powers. 

424.  How  powers  may  be  exercised. 

425.  Place  of  meeting  immaterial. 

426.  Stockholders  cannot  interfere. 

427.  Have  no  power  to  dissolve  the  coiporation. 

428.  Their  doable  relation. 

429.  Fiduciary  relation. 

4S0.  Strict  accountability  for  uttra  ^oitw  expenditoraSi 

431.  Unwarranted  payment  of  dividends. 

482.  Diligence  required. 

438.  Cannot  serve  their  own  interest  at  expense  of  the  ooq^oratiOD. 

484.  Termination  of  fiduciary  relation. 

435.  Duty  upon  dissolution. 

486.  Compensation. 

437.  President  may  be  compensated. 

§  415.  Yarioasly  desi^ated. — The  members  of  the 
controlling  board  of  a  corporation  bear  various  titles, 
but  usually  that  of  directors,  which  term,  when  here 
used,  is  to  be  understood  as  applying  to  the  managing 
board,  however  designated  in  the  charter  or  articles.^ 

The  manner  of  electing  directors,  their  qualifications 


^  A  director  is  an  "  oificer  "  within  the  meaning  of  one  section  of  an 
act  containing  another  section  which  requires  that  the  annual  report  shall 
be  signed  by  the  president  and  a  majority  of  the  dlreotors.  Brand  y.  Good* 
win,  29  N.  Y.  St.  Rep.  143;  8  N.  T.  8.  S39. 
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-and  the  organization  of  the  board  are  usually  provided 
for  and  prescribed  by  statute  in  the  states  where  cor- 
porations are  created  by  general  law.  Where  chartered 
by  special  acts,  these  must  be  consulted  for  information 
in  each  particular  case. 

§  416.  Quallfleations. — The  directors  are  usually  re- 
quired to  be  shareholders  ;  but  when  neither  the  articles 
of  incorporation  nor  th6  statute  prescribe  it,  it  is  not 
necessary.!  Where  the  ownership  of  shares  is  required, 
it  is  held  to  be  complied  with,  if  the  party  is  the  legal 
owner  .^ 


1  state  V.  McDaniel,  22  O.  St.  354;  Be  British,  etc.,  A88*n,  L.  B.  5  Oti.  D. 
906.  }n  Connecticut  stockholderB  who  are  stockholders  in  other  corpora- 
tions are  ineligible  as  directors.    Chase  v.  Tuttle,  55  Conn.  455;  12  A.  874. 

s  It  was  held  that  though  the  owner  had  mortgaged,  his  stock,  he  had  not 
thereby  become  disqualified,  Cunning  v.  Prescott,  2  Younge  &  0.  488,  that 
persons  not  interested,  but  attempting  to  qualify  themselves  by  fraudu- 
lently receiving  to  themselves  transfers  of  stock,  were  not  eligible.  Bar- 
tholomew V.  Bentley,  1  O.  St.  37.  But  see  State  v.  Leete,  16  Nev.  242 ;  State 
V.  Houston,  28  Vt.  595.  To  same  effect  is  People  v.  Bobinson,  64  Gal.  373. 
Oomp.  Laws  N.  D.  §  2926,  provides  that,  to  be  a  director  of  a  corporation, 
one  must  be  the  holder  of  stock,  and  section  2915,  that  a  transfer  not  en- 
tered on  the  corporate  books  shall  not  be  valid  for  any  purpose  except  be- 
tween the  parties.  HMy  that  an  assignee  of  stock  not  transferred  on  the 
corporate  books  was  not  eligible  as  a  director,  though  the  company  had 
wrongfully  refused  to  make  the  transfer.  In  re  Argus  Printing  Co.  (N.  D.), 
48  N.  W.  347.  As  to  a  director  ceasing  to  be  a  stockholder  and  continuing 
to  act,  see  San  Jose,  etc.,  Bank  v.  Sierra  Lumber  Co.,  63  Gal.  179.  One  to 
whom  unregistered  transfer  had  been  made  held  eligible.  State  v.  Smith, 
15  Or.  98 ;  15  P.  386.  A  person  having  acted  as  one  of  the  trustees  of  a 
corporation  with  the  knowledge  and  consent  of  stockholders,  the  latter 
were  held  to  be  estopped  from  questioning  his  eligibility  for  the  purpose 
of  defeating  a  petition  for  the  dissolution  of  the  corporation  on  the  ground 
that  it  was  not  signed  by  a  majority  of  the  trustees  as  required  by  statute. 
In  re  Santa  Eulalia  S.  M.  Go.,  51  Hun,  640 ;  4  New  Tork  Supp.  174.  Belator 
was  elected  a  manager  at  a  meeting  at  which  there  was  not  a  majority  of 
the  managers,  and  was  afterwards  deposed,  and  brought  mandamtM  to  be 
restored.  HM^  that  the  fact  that  relator  was  elected  secretary  of  the 
board,  a  position  to  which  a  manager  only  was  eligible  by  the  by-laws, 
could  not  legalize  his  election  as  manager.  People  v.  Kew  Tork  Infant 
Asylum,  122  N.  Y.  190;  25  N.  E.  241. 

29 
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Directors  are  often  required  by  statute  to  be  residents 
of  the  state  where  the  corporation  is  created.* 

§  417.  Directors  de  facta* — ^Persons  though  disquali- 
fied may  bind  the  corporation  as  de  facto  directors. 
Within  the  scope  of  their  authority,  they  have  the  same 
authority  while  in  office  as  directors  dejurej^ 

§  41 8«  Acceptance  of  office. — Xn  the  absence  of  an  ex- 
press declaration  or  any  statute  or  controlling  usage  to 
the  contrary,  one  elected  a  director  is  presumed  to 
accept.8  A  long-continued  neglect,  however,  to  perform 
any  duty  as  a  director  is  equivalent  to  an  abandonment 
of  the  office.* 


1  An  alien  who  had  for  many  years  been  a  resident  and  property  holder 
in  Penn.  may  be  legally  elected  a  director,  if  not  expressly  made  ineflgible 
by  the  charter.  Oom.  v.  Detwiler  Com.,  131  Pa.  St.  614;  18  A,  990.  In 
Oregon  a  minority  of  directors  in  canal  and  railroad  companies  are  allowed 
to  be  non-residents.  State  v.  Smith,  15  Or.  98.  Where  a  constitutional  pro- 
vision required  **  a  majority  of  directors  of  any  railroad  corporation  non-in. 
oorporated  or  hereafter  to  be  incorporated  by  the  laws  of  this  state"  to  be 
citizens  of  Illinois,  it  was  held  that  upon  the  consolidation  of  a  domestio 
with  a  foreign  railroad  corporation  under  subsequent  concurrent  acts  of 
the  legislature  of  that  and  other  states,  the  constitutional  provision  did  not 
apply  to  the  consolidated  corporation.  Ohio  A  M.  By.  Go.  v.  People,  121 
111.  483 ;  14  N.  E.  874. 

2  Despatch  Line  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205;  Bockville  Tump. 
Boad  v.  Van  Ness,  2  Cranch  C.  C.  449;  Ellis  v.  N.  G.  Inst.,  68  K.  Car. 
423.  Under  a  statute  requiring  directors  to  be  stockholders,  a  director  who 
had  sold  all  his  stoclf,  and  had  been  superseded  at  a  special  stocldiolders' 
meeting  held  pursuant  to  notice,  was  decided  not  to  be  even  a  de  fado  di- 
rector. Beardsley  v.  Johnson,  121  N.  T.  224 ;  24  N.  E.  880.  Persons  are  not 
entitled  to  recognition  as  directors  defctdo  who  claim  at  a  meeting  irregu- 
larly called  and  Illegally  conducted,  and  against  another  board,  holding  over 
by  virtue  of  a  previous  election,  about  which  no  question  is  raised.  Ells- 
worth, etc.,  Mfg.  Co.  V.  Faunce,  79  Me.  440;  10  A.  250.  See  In  re  Santa 
Enfalia  S.  M.  Co.,  4  K.  Y.  S.  174. 

s  Lockwood  V.  Mich.  Nat.  B'k,  9  R.  I.  308;  Nimmons  v.  Tappan,  2  Sweeney, 
652.     Contra,  Blaker  v.  Bayley,  16  Gray,  5«^1. 

*  Orr.  Water  Ditch  Co.  v.  Beno  Water  Co.,  17  Nev.  166.  In  this  case  respond, 
ent,  the  Beno  W.  Co.,  had  sold  all  its  property  and  closed  up  its  afifairs  in 
March,  1876,  and  though  its  directors  did  net  resign,  they  did  not  act  as  trustees, 
or  do  any  corporation  business  until  June  and  July  following,  when  a  majority 
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§  419.  Term  of  office. — The  period  of  incumbency  of 
directors  is  generally  fixed  by  statute  or  in  the  by-laws, 
or  both.  Where  no  term  of  office  is  prescribed,  they 
liold  until  resignation  or  death,  or  their  authority  is 
revoked  by  action  of  the  members,  duly  assembled. 
Until  their  successors  are  duly  elected  and  qualified 
they  are  officers  dejure} 

§  420.  Express  powers. — The  powers  contained  in  the 
articles  or  act  of  incorporation,  general  laws  and  by- 
laws must  be  considered  in  the  light  of  so  many  dele- 
gations of  authority  in  the  nature  of  powers  of  attorney, 
and  the  general  principles  applicable  thereto  apply 
here.  Where  their  powers  are  thus  specifically  defined, 
they  cannot  claim,  in  rJBspect  to  them,  the  liberal  com- 
mon law  powers  of  directors ;  *  nor  can  they  where  they 
are  thus  limited  enact  any  by-laws  enlarging  their  au- 
thority ,*  In  all  matters  concerning  which  their  author- 
ity is  not  circumscribed,  they  may  exercise  all  the 
powers  of  the  corporation  by  virtue  of  its  constating  or 
incorporating  instruments,  and  in  addition  thereto, 
those  conferi-ed  in  the  by-laws  and  those  implied  from 
the  nature  of  the  duties  devolving  upon  them. 

They  are  the  agents  of  the  corporation ;  that  is  to 
say,  when  acting  as  a  board,  their  province  and  office 


of  them  met  and  allowed  on  account,  and  drew  a  check  for  the  amount  in  favor 
of  appellant  (the  Orr.  Ditch  Co.),  it  was  held  In  an  action  to  enforce  this  claim 
against  the  stockholders  of  the  Keno  Company,  that  at  the  time  this  check  was 
drawn,  the  persons  claiming  to  be  trustees  and  officers  of  the  Reno  Company 
were  not  such,  either  de  jure  or  de  facto  and  the  corporation  could  not  be  held 
liable  for  their  act. 

1  See  Nathan  y.  Tompkins,  82  Ala.  437;  2  So.  747;  Oassell  y.  L.  H.  &  P.  Tp. 
R.  Co.  (Ky.),  9  S.  W.  701;  Post  Express  Pr.  Co.  v.  Coursey,  57  Hun,  585;  10  N. 
T.  S.  497.  Merely  selling  all  his  stock  and  informing  the  secretary  that  he 
ceased  all  connection  with  the  corporation,  held  not  to  constitute  resignation. 
Chemical  Nat.  Bank  v.  Col  well,  29  N.  Y.  St.  Rep.  729;  9  N.  Y.  S.  285-8. 

«  Fleckner  v.  B'k  of  U.  S.,  8  Wheat.  338. 

•  Wilson  V.  Myers,  10  C.  B.  (N.  S.)  348;  Spear  v.  Ladd,  11  Mass.  94;  North- 
ampton Bank  v.  Smith,  2  Cow.  579. 
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is  that  of  a  collective  agent.  Under  their  expressly 
delegated  authority,  they  may  do  whatever  a  liberal 
construction  of  the  terms  of  the  instruments  conferring 
it  allow.  Such  instruments  are  liberally  construed  in 
favor  of  the  directors,  but  with  due  consideration  for 
the  best  interests  of  the  corporation. 

Where  the  general  powers  of  a  corporation  are  en- 
trusted to  the  directors,  they  may,  unless  restricted,  do 
whatever  the  corporation  itself  might  do,  and  by  virtue 
of  such  general  powers  may  sell  all  the  corporate  prop- 
erty.^ But  unless  expressly  authorized  by  law  to  do 
so,  they  have  no  right, ,  even  under  such  general  au- 
thority, to  dispose  of  the  corporate  franchises. 

Under  statutes  vesting  them  with  all  the  corporate 
powers,  it  is  held  that  they  constitute  the  corporation 
for  all  purposes  of  dealing  with  others.  '*  Being  the 
mind  and  soul  of  the  corporate  entity,  what  they  do  as 
its  representatives  the  corporation  itself  is  deemed  to 
do."» 

§  421.  Statutory  prohibitions  and  limitations.— Prohibi- 
tions are  usually  designed  and  framed  for  the  protection 
of  shareholders  as  well  as  the  public,  and  directed 
against  the  declaration  and  payment  of  dividends  and 
contracting  of  indebtedness,  and  making  reports  not 
justified  by  the  financial  condition  of  the  corporation.' 

§  422.  By-laws  made  by. — General  statutes  and  charters 


1  See  Wood  t.  Bedford,  etc,  R.  R.  Co.,  8  Phil.  (Penn.)  04;  Miners'  Ditch  Co. 
T.  Zellerbach,  370aL  543;  People  v.  P.  &  T.  of  G.  SSCaL  166;  Martin  v.  Zeller- 
hach,  Id.  318.  Compare  Ahbott  y.  Hard  Knbber  Co.,  83  Barb.  579.  *'  The  di* 
lectors  are  competent  to  make  any  contract  necessary  or  proper  to  enable  the 
<*orporation  to  accomplish  the  purposes  of  creation;  its  expediency  is  a  matter 
for  their  sole  determination,  and,  if  they  act  in  good  faith,  their  contracts  are 
yalid."     Park  v.  Grant  Locomotive  Works,  40  N.  J.  30,  114;  3  A.  162. 

2  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  CaL  48. 

*  For  a  further  discussion  of  statutory  prohibition  and  liabilities,  infra,  Oh. 
XXXIII. 
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often  provide  that  the  members  at  a  corporate  meeting 
may,  by  the  same  vote  or  by  the  same  method  as  that 
by  which  they  may  enact  a  code  of  by-laws,  confer 
authority  to  amend  and  repeal  them  and  enact  additional 
by-laws  upon  the  directors. 

The  power  may,  at  any  time,  be  revoked  by  the  same 
power  and  by  the  same  majority  as  that  by  which  it 
was  delegated,  notwithstanding  a  provision  in  the  origi- 
nal resolution  to  the  contrary.^ 

While  vested  with  general  authority  to  enact  by-laws> 
the  directors  may  adopt  such  as  they  deem  proper 
within  the  powers  of  the  corporation,  and  subject  to  no 
other  limitations  than  those  imposed  on  the  latter  by 
the  general  law  or  in  the  constating  instruments.  But 
the  corporation  may  limit  the  authority  it  confers  upon 
directors  to  enact  by-laws,  and  in  that  case  their  scope 
of  authority  will  be  still  further  narrowed  ;2  and,  if 
they  accept  office  under  a  contract  regulating  the  dis- 
position of  profits,  they  can  dispose  of  them  only  aa 
directed  by  the  contract.^ 

§  423.  Implied  powers. — In  addition  to  the  express 
powers  conferred  upon  directors  by  the  articles,  by-laws 
and  general  laws,  there  are  others  derived  by  necessary 
implication  therefrom.  When  not  expressly  prohibited,, 
or  the  power  is  not  delegated  to  others  or  reserved  to 
the  shareholders,  directors  may  do  any  act  in  further- 
ance of  the  ends  of  the  corporate  creation.*     They  may 


»  Smith  V.  Nelson,  18  Vt.  611. 

^  Stevens  v.  Davidson,  IS  Gratt.  8t9.  A  majority  of  the  directors  of  such 
number  as  constitutes  a  quorum  must  concur  in  adopting  or  enacting  by-laws^ 
as  in  other  matters.  Wilcock's  Case,  7  Cow.  402;  Cahill  v.  Kalamazoo  Ins.  Co.^ 
3  Mich.  124,  supra. 

»  Park  V.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114. 

*  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  Cal.  48;  Ry.  Co.  v.  Allerton.  18 
Wall.  233;  Bank  of  Middlebury  v.  Rutland,  etc.,  Ry.  Co.,  30  Ver.  159;  Smith  v. 
Poor,  3  Ware,  148;  Wright  v.  Oroville  M.  Co.,  40  Cal.  20;  Bedford  Ry.  Co.  v. 
Bowser,  48  Pa.  St.  29. 
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fix  the  salaries  of  the  officers  and  agents.^  From  the 
very  nature  of  the  general  authority  to  represent  and 
act  as  the  corporation,  by  far  the  greater  part  of  their 
powers  are  implied.  Being  general  agents,  subject 
only  to  the  restrictions  and  limitations  imposed  by  the 
fundamental  law  of  its  creation,  they  have  a  very  wide 
range  of  discretion  in  the  choice  of  means  and  agencies 
for  the  accomplishment  of  its  main  objects.  But  they 
possess  no  powers  by  implication  not  necessary  for  an 
economical  and  successful  prosecution  of  the  purpose  of 
the  institution,  nor  can  they  divert  their  eflforts  or  its 
capital  to  enterprises  not  comprehended  within  the 
terms  of  its  constating  instruments. 

On  account  of  the  vast  increase  in  the  number  of 
corporations  and  purposes  for  which  they  are  formed  in 
this  country,  and  the  necessity  for  the  exercise  by  their 
officers  and  managing  boards  of  wide  discretionary 
powers,  courts  of  the  present  period  incline  to  deal  with 
them  very  liberally,  both  in  construing  their  express, 
and  in  granting  their  implied,  authority.  In  doing  so, 
they  have  to  a  certain  extent  relaxed  the  former  rule  on 
this  subject.  At  an  earlier  period,  they  were  reluctant 
to  concede  powers  to  the  directors  beyond  a  strict  con- 
struction of  the  charter  and  by-laws.* 


1  Waite  ▼.  Windham  County  Min.  Co.,  87  Vt.  608.  See  also,  St.  L.  F.  8.  & 
W.  R  Co.  V.  Tiennan,  37  Kan.  606;  15  P.  644;  Stewart  y.  St.  L.  Ft  S.  ft  W. 
R  Co.,  41  F.  736;  holding  that  compensation  maybe  fixed  and  allowed  long 
after  the  seirices  were  rendered  and  without  a  previous  contract  of  employment. 
Areher  v.  People's  Sav.  B»k,  88  Ala.  249;  7  So.  53;  Eq.,  etc.,  Assn.  v.  Fisher. 
71  Md.  430.  But  there  must  be  either  a  contract  or  acceptance  of  the  services 
rendered.    Mather  v.  Eureka  Mower,  Co.,  118  N.  Y.  620;  23  N.  E.  998. 

«  Whitewell  v.  Warner,  20  Vt  425.  See  also  Augusta  Bank  v.  Hamblett,  35 
Me,  491;  Dispatch  Line,  etc,  v.  Bellamy,  Mfg  Co.,  12  N.  H.  225;  Bank  of 
Middlebury  v.  Egerton,  30  Vt.  182;  Miller  v.  Rutjand,  etc.,  Ry.  Co.,  36  Vt  425; 
Hoyt  v.  Thompson.  19  N.  Y.  207;  Gordon  v.  Preston,  1  Watts,  385;  Shaver  v. 
Bear  River  A  Auburn  Water  A  Min.  Co.,  10  Cal.  396;  People  v.  La.  Rue,  67 
Cal.  526;  Cal.  SUte  Tel.  Co.  v.  Atl.  Tel.  Co.,  22  Cal.  .^98,  021;  Parker  v. 
Bemal,  66  Cal.  112;  4  P.  1090,  Sullivan  v.  Triunfo,  O.  &  S.  Co.,  29  Cal.  586; 
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§  424.  How  powers  may  be  exercised. — ^Where  the  cor- 
porate powers  are  committed  to  the  board  the  directors 
<5aimot  act  as  such  except  when  assembled  as  a  board.^ 
If  authorized  to  do  an  act  by  the  board,  a  director  has 
only  the  authority  of  any  other  agent  similarly  author- 
ized.* 

The  directors  may  act  as  a  board  at  a  regular  meet- 
ing, if  the  prescribed  quorum  is  present,  whether  there 
has  been  any  call  for  a  meeting  or  not.*    But  it  would 


'Cashwiler  v.  Wills,  83  Gal.  11;  Bliss  v.  Eaweah,  C.  &  C.  Co.,  05  Cal.  502; 
.ISelley  v.  San  Jose,  J.  M.  &  B.  Co.,  59  Cal.  22;  Donohoe  y.  Mariposa,  V.  A 
M.  Co.,  66  Cal.  317;  5  P.  4«S;  Hxley  v.  W.  P.  R.  R.  Co.,  33  Cal.  191;  Moxey 
▼.  Thurman,  50  Cal.  320;  Crowley  v.  Grenessee,  Min.  Co.,  55  Cal.  273;  Winans 
▼.  Sierra,  Lumber  Co.,  66  Cal.  61;  4  P.  952;  Reno  Water  Co.  v.  Leete,  17  Nev. 
203;  State  v.  Glenn,  18  Nev.  35;  1  P.  186;  Sutro  Tonnel  Co.  v.  Seg  Belcher  M. 
-Co.,  19Nev.  121;  7  P.  271. 

^  Besch  v.  Western  C.  Mfg.  Ca.,  36  Mo.  App.  333,  though  owning  majority 
of  stock.  Filon  ▼.  Miller  Brewing.  Co.,  15  N.  Y.  S.  57  (Aug.  1891),  Allemong  v. 
^Simmons,  124  Ind.  199;  23  N.  E.  768;  Florida  M.  &  G.  R.  Co.  v.  Yanedoe,  81 
Cia.  175;  7  S.  £.  429;  4  Cal.  147;  33  Cal.  11;  38  Cal.  590;  46  Cal.  355;  52  CaL 
192;  55  Cal.  364;  59  Cal.  225;  65  Cal.  328,  502;  Hillyer  v.  Overman  S. 
M.  Co.,  6  Ner.  51.  Compare  Longmont  S.  D.  Co.  v.  Coffman,  11  Colo.  551; 
19  P.  508.  Directors  of  national  banks  can  act  only  as  a  unit  and  when 
^assembled  as  a  board.  First  Nat.  B'k  y.  Drake,  35  Kan.  564;  IIP.  445.  In 
New  Jersey,  directors  of  a  corporation  cannot  vote  at  a  directors*  meeting  by 
proxy.  Craig  Medicine  Co.  y.  Mercliants'  Bank,  14  N.  Y.  S.  16.  It  seems  that 
the  corporation  is  bound  if  all  the  stockholders  separately  assent.  Wood  y.  Wiley 
•Cons.  Co.,  56  Conn.  87;  13  A.  137. 

2  Waite  V.  Windham  Co.  Min.  Co.,  36  Vt.  18. 

'  D'Arcy  V.  Tamar,  etc.,  R.  R.  Co.,  L.  R.  2  Exch.  158;  Crane  v.  Bangor  House 
Proprietory,  12  Me.  354;  Leavitt  v.  Oxford,  3  Utah,  265;  Buell  ▼.  Buckingham, 
16  la.  28-i.  Where  five  of  seven  directors  designated  by  the  act  of  incorporation 
became  disqualified  to  serve  as  such,  the  two  remaining  directors  cannot  fill  the 
five  vacancies  thereby  occasioned.  Moses  v.  Tompkins,  84  Ala.  613;  4  So.  763. 
But  where  an  election  is  held  for  a  board  of  seven  directors  of  a  corporation 
created  mider  the  Pennsylvania  act  of  1874,  at  which  the  cumulative  plan  of 
voting  is  employed,  and  five  only,  composing  a  legal  quorum,  of  the  candidates 
received  a  plurality  of  votes,  such  election  is  valid  as  to  the  five  directors  so 
•chosen.    Wright  v.  Commonwealth,  109  Pa.  561 ;  1  A.  794. 

Where  a  majority  of  the  whole  board  regularly  assembled  are  given  power  to 
act,  a  majority  of  a  quorum  present  may  bind  the  corporation.  Foster  v. 
Mullanphy,  P.  M.  Co.,  92  Mo.  79;  4  S.  W.  260.  See  Wallace  v.  Walse,  52  Hun, 
528;  Rollins  v.  Shaver  W.,  etc.,  Co.,  80  la.  380;  45  N.  W.  1037.  In  Leavitt  v. 
-Oxford,  supra,  the  court  say:  **  Where  the  articles  of  association  are  silent  as  to 
wliat  number  of  the  directors  shall  constitute  a  quorum,  the  major  part  of  the 
board  constitutes  a  quorum, — a  majority  of  which  may  decide  any  question  in 
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open  the  door  to  the  grossest  frauds  and  abases  of  au- 
thority, if  it  were  to  be  conceded  that  a  bare  quorum  of 
the  board  of  directors  could  hold  other  than  stated  reg- 
ular meetings,  transact  business  and  bind  the  corpora- 
tion and  its  stockholders  by  their  proceedings  ;  and  it 
is  well  settled  that  due  notice  of  special  meetings  to 
each  and  every  director  cannot  be  dispensed  with.^ 

§  425.  Place  of  meeting  immateriaL — The  directors  are^ 
not  the  corporation  itself,  but  simply  its  officers  and 
agents,  and  consequently  their  place  of  meeting  is  not 
important.  In  the  absence  of  a  provision  to  the  con- 
trary, contained  in  statutes  or  by-laws,  they  may  hold 
meetings  out  of  the  state  as  well  as  in  it.     But  less 


which  they  have  power  to  act.  The  boaid  of  directors  is  the  dominant  body  of 
the  company;  their  power  is  not  a  delegated  authority  like  that  of  ordinary 
agents,  and  they  have  the  right  to  appoint  one  or  more  of  their  number  to 
transact  any  legitimate  business  before  them." 

1  See  Ogden  v.  Murray,  39  N.  Y.  207;  Kersey  Oil  Ca  v.  Oil  Greek,  etc.,  R. 
Co.,  12  Phil.  374;  Doyle  v.  Mizner,  42  Mich.  332;  3  N.  W.  968;  Thompson  v. 
Williams,  76  Gal.  143;  Budd  v.  Walla  Walla  P.  Co.,  2  Wash.  347;  7  P.  S96, 
holding  that  when  the  meeting  is  not  a  stated  meeting  it  is  not  essential  that 
proof  or  recital  of  notice  appear  on  the  face  of  the  record  of  the  proceedings  but 
it  may  be  shown  aliunde;  also  that  the  person  who  presides  over  a  meeting  of 
the  board  may  also  be  the  clerk  of  the  meeting;  Herrington  v.  Liston,  47  la.  11 ; 
Staystown,  etc.,  Tump.  Co.  v.  Graver,  45  Pa.  St.  386;  ComExch.  Bank  v.  Cum- 
berland Coal  Co.,  i  Bosw.  436;  Met.  T.  &  T.  Co.  v.  Dom.  T.  &  T.  Co.,  44;  N. 
J.  Eq.  568;  14  A.  907;  Commeyer  v.  United,  etc.,  German  Ch.,  2  Sandf.  Ch.  187 ; 
Harding  v.Vandewater,  40  Gal.  78;  Schromm  v.  Seymour,  24  N.  J.  Eq.  412; 
D^Arcy  v.  Tamar,  etc.,  Ry.  Co.  L.  R.  2  Ex.  158.  But  where  there  is  aconuuon 
law  quorum  present  at  a  meeting  of  the  board  there  is  a  presumption  that  due 
and  legal  notice  was  given  unless  the  contrary  appears.  T^eavittv.  Oxford,  etc.. 
Min.  Co.,  :$  Utah,  2^5;  4  Am.  <fe  Eng.  Corp.  Gas.  234;  Chouteau  Ins.  Co.  v. 
Holmes,  68  Mo.  601.  But  whereafter  a  special  meeting  held  without  legal  notice 
a  special  meeting  is  held  upon  legal  notice,  and  at  a  subsequent  regular  meeting 
the  minutes  of  both  the  special  meetings  are  read  and  approved,  the  irregularity 
pertaining  to  the  first  special  meeting  is  thereby  cured.  County  Ct.  v.  O.  C.  R. 
Co.,  35  F.  161. 

2  Ohio,  etc.,  R.  Co.  v.  McPherson,  35  Mo.  13;  Arms  v.  Conant,  36  Vt.  744; 
Smith  v.  Alvord,  63  Barb.  415;  Bellows  v.  Todd,  39  la.  209;  Saltmarsh  v.  Spauld- 
ing,  147  Mass.  224;  17  N.  E.  316;  McCall  v.  Bryan  Mfg.  Co.,  6  Conn.  428; 
Bassett  v.  Monte  Cristo,  etc.,  Co. ,  15  Xev.  293.  And  the  minutes  of  such  meet- 
ing are  evidence  of  their  acts  as  a  board.    Wood  Hydraulic,  etc.,  Co.  v.  King,  45- 
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than  a  majority  cannot  adjourn  a  meeting  to  another 
than  the  regular  place  of  meeting,^  Where  the  action 
of  the  directors  as  a  board  is  required,  a  meeting  should 
he  called  ;  and  simply  obtaining  the  assent  of  a  majority 
to  an  act  at  separate  interviews  is  not  suflScient.^  Sepr 
arate  assent  of  the  members  may,  however,  amount  tO' 
a  presumptive  proof  of  concurrence  of  the  board,  in 
favor  of  a  stranger.® 

§  426.  Stockholders  cannot  interfere. — ^When  acting  as^ 
a  board  within  the  scope  of  their  authority,  however 
conferred,  their  acts  are  binding  on  the  corporation,  and 
all  its  legitimate  business  may  be  transacted  by  them 
without  the  express  sanction  of  the  stockholders.  The 
latter  have  no  right  to  interfere  with  management  by 
the  board.  Courts  will  not,  even  on  the  petition  of  a 
majority,  compel  the  directors  to  do  an  act  contrary  to- 
their  judgment.*  It  is  within  the  province  of  the  board 
to  declare  dividends,  and  it  requires  a  strong  case  to  in- 
duce courts  to  interfere  with  the  exercise  of  its  discre- 
tion in  that  matter,  in  the  absence  of  an  improper  or 
corrupt  motive.*  It  has  been  held  that,  in  the  absence 
of  statutory  direction,  the  board  may  make  an  assign- 
ment of  the  property  of  the  corporation  for  the  benefit 
of  creditors,  and  without  the  express  authority  or  con- 
sent of  the  stockholders.® 


G^  34.  Where  the  stockholders  of  a  corporation  met  out  of  the  state  and' 
passed  a  resolution  to  issue  bonds  which  was  carried  into  effect  by  the  board  of 
directors  their  act  was  held  binding  upon  the  corporation  although  the  stock- 
holders, meeting  was  illegal,  because  the  directors  had  authority  to  mortgage  the 
property  and  issue  bonds  without  such  resolution.  Thompson  y.  Natchez, 
Mfg.  Co.  (Miss.),  9  So.  821. 

1  State  V.  Smith,  48  Vt.  266. 

2  D'Arcy  v.  Tamar,  etc.,  R.  R.  Co.,  L.  R.  2  Exch.  156;  Marcus  v.  Hannibal, 
etc.,  Plank  Road,  Co.,  26  Mo.  102. 

»  Tenney  v.  East  Warren  Lumber  Co.,  43  N.  H.  543. 

*  Infra,  §  621. 

*  State  V.  Bank  of  La.,  6  La.  745;  Ely  v.  Sprague,  Clarke  Ch.  251;  Infra, §621. 
«  Dane  v.  Bank  of  U.  S.,  5  Watts  &  Serg.  223;  De  Camp  v.  Alward,  52  Ind. 
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§  427.  Hare  no  power  to  dissolre  the  eorporatioii.— Boards 

of  directors  have  no  power  to  dissolve  the  corporation » 
except  when  so  authorized  by  the  stockholders.  Their 
duties  and  powers  in  the  event  of  a  resolution  of  stock- 
holders to  wind  up  the  affidrs  and  put  an  end  to  its 
existence  are,  as  in  the  case  of  insolvency,  generally 
prescribed  by  statute. 

Pending  proceedings  and  after  dissolution,  until  all 
debts  are  paid  and  the  property  distributed,  they  con- 
tinue to  be  trustees  for  stockholders  and  crecdtors.* 
Where  they  exercise  the  general  corporate  powers,  the 
act  of  dissolution  must  proceed  from  the  directors,  who 
alone  can  exercise  the  corporate  powers.* 

§  428*  Their  double  relation.— The  true  relation  sus- 
tained by  directors  to  a  corporation,  and  to  its  members 
and  creditors,  has  often  been  misconceived.  In  fact 
they  are  clothed  at  the  same  time  with  a  double  char- 
acter, that  of  trustees,  and  that  of  collective  agents ; 
and  it  is  often  of  the  utmost  importance  to  discriminate 
between  these  two  relations.' 

Although  directors  undoubtedly  stand  in  the  position 
of  agents  and  cannot  bind  their  companies  beyond  the 
limits  of  their  authority,  they  also  stand  in  some  degree 
in  the  position  of  trustees.  There  is  no  inconsistency 
in  this  double  view  of  the  position  of  directors.  As 
agents  they  cannot  bind  their  companies  beyond  their 
powers.     As  trustees,  they  must  subserve  the  interests 


468;  Chase  ▼.  Tnttle,  55  Conn.  455;  Pyles  v.  Riverside  Fomitnre  Co.,  90  W.  Va. 
123;  17  Am.  &  Eng.  Corp.  Cas.  102,  128;  Hutchinson  y.  Green,  91  Mo.  367; 
Powers  v.  Hamilton  Paper  Co.,  60  Wis.  23;  Paniding  y.  Chrome  Steel  Oa,  94 
K  Y.  334;  Planters'  Bank  v.  Whittle,  78  Va.  734;  Reichwald  y.  Commeicial 
Hotel  Co.,  106  ni.  439;  Fecheimer  y.  Nat  Ex.  B'k,  79  Va.  80;  Eppri^ty. 
Nickerson,  78  Mo.  482. 
1  Infra ,  Ch.  XXXVII. 

*  Willamette,  etc.,  Co.  v.  Kittredge,  5  Saw.  44. 

•  Heun  y.  Cary,  82  N.  Y.  65;  Kelley  v.  Greenleaf,  3  Story,  93. 
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of  their  cestui  que  trustent  rather  than  their  own,  and 
faithfully  account  for  the  trust  fund,  and  are  entitled 
to  indemnity  for  losses  and  expenses  incurred  in  the 
performance  of  duties  within  the  limits  of  their  trust.^ 
"From  their  function  of  agency  are  derived  their 
powers  to  act  for  the  corporation  as  a  legal  entity  ;  it 
measures  the  extent  of  these  powers  in  the  manage- 
ment of  both  the  external  and  internal  af&irs  ;  it  fixes 
the  rights  and  obligations  of  the  corporation  in  dealings 
with  stockholders  and  with  third  persons.  The  rights, 
duties,  liabilities  and  remedies  which  result  from  the 
•director's  agency  are,  therefore,  chiefly  legal;  the 
•equitable  rights,  duties  and  remedies  are  mainly  refer- 
able to  the  trust  element  of  the  directors'  functions."' 

§  429.  Fiduciary  relation.— A  controlling  board  of 
properly  qualified  persons  having  been  duly  elected, 
they  become  agents  and  representatives,  not  of  the 
shareholders,  but  of  the  corporation,  and  hold  the 
relation  and  assume  the  responsibility  to  the  members 
•of  trustees.  As  such  trustees,  they  are  not  allowed  to 
^derive  an  advantage  or  benefit  not  shared  in  by  every 
member,  in  proportion  to  his  interest.^ 

This  fiduciary  obligation  is  implied  in  the  acceptance 
of  the  trust,  that  they  will  not  employ  the  corporate 
<5apital  or  franchises  to  promote  their  own  private 
interests  or  that  of  third  parties,  but  that  of  all  the 
stockholders.*    An  agreement  between  a  director  and 


1  Ex  parte  Chippendale,  4  De  G.  M.  &  G.  19,  52. 

2  Pomeroy's  Eq.  Jur.,  1089. 

»  U.  S.  Rolling  Stock  Co.  v.  Atlantic,  etc.,  R.  R.  Co.,  34  O.  St.  450;  Corbett 
V.  Woodward,  5  Saw.  U.  S.  C  C.  403.  See  European  &  N.  A.  R.  Co.  v.  Poor, 
59  Me.  277;  Pearson  v.  Concord  R.  Corp.  62  N.  H.  537;  Keith  &  Perry  Coal  Co. 
V.  Bingham,  97  Mo.  196;  10  S.  W.  32;  Rudd  v.  Robinson,  54  Hun,  a39;  7  N.  Y.  S. 
535;  Brewer  v.  Boston  Theater,  104  Mass.  078. 

*  Smith  V.  Los  Angeles  I.  &  L.  Co-op.  Ass'n,  78  Cal.  289;  20  P.  677;  Cum- 
berland Coal  Co.  V.  Parrish,  42  Md.  598;  Averill  v.  Barber,  53  Hun,  636;  6  N. 
Y.  8.  255;  Hancock  v.  Holbrook,  40  La.  Ann.  53;  3  So.  351;  Hale  v.  Republican 
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a  third  party  whereby  the  former  is  to  use  his  vote 
and  influence  to  the  disadvantage  of  the  corporatioQ^ 
and  in  the  interest  and  for  the  benefit  of  third  parties, 
is  an  immoral  and  corrupt  contract  and  will  not  be 
enforced.* 

§  430.  Strict  aeeouitability  for  ultra  vires  expenditures. 

— It  is  important,  with  respect  to  the  personal  liability 
of  directors  in  dealings  with  corporate  funds,  to  dis- 
tinguish between  their  acts  within  and  those  without 
the  powers  of  the  corporation.  If  the  purpose  for  which 
a  misapplication  was  made  be  so  outside  the  powers 
that  the  company  could  not  sanction  the  transaction, 
they  are  personally  liable  to  the  extent  of  the  fund  so 
appropriated  as  for  breach  of  trust ;  but  if  they  apply 
the  money  of  the  company  or  exercise  any  of  its  powers 
in  a  manner  which  is  not  ultra  vires,  then  a  strong  and 
clear  case  of  misfeasance  must  be  made  out,  to  ren- 
der them  liable  for  a  loss  thereby  occasioned  to  the 
company.' 


Bridge  Co.,  3  Esn.  46&  Bat  Uk«  Oduciv?  relation  c*imot  be  set  np  to  &ff«ct  the 
riglit  of  A  third  pMt;  in  no  way  implicated  in  a  breach  of  trust,  Uiongh  such 
third  putj  be  n  near  relktionof  the  derelict  director.  RolUiia  v.  ShaTer  W.  <fi  C. 
Co.,  eo  la.  3S0;  45  X.  W.  1037.  Such  tranMCtlons  are  not  void  but  only  voidable; 
hence  may  l>e  ratiSed  by  the  stiareholdere.  Batielle  v.  N,  C.  A  C.  P.  Co.,  ST 
Minn.  S»;   ;!3  X.  VT.  327, 

>  Atta«ay  v.  Third  NaL  Bank,  03  Mo.  4S5;  5  S.  W.  10;  Atlee  v.  Fink,  7» 
Mo.  100;  Bent  v.  Priest,  86  Mo,  <i6;  BUm  t.  Mattenon,  45  N.  Y.  22;  Tobeyr. 
Robinson,  09  HI.  223;  Harrington  t.  TicL  O.  D.  Co.,  47  L.  J.  (N.  S.)  Bftt 

-  In  re  Faure  Electric  Accumulalor  Co.,  L.  R.  40  Ch.  Div.  141.     In  this  case 

it  vas  held  that  the  payment  of  brokerage  or  coounission  to  a  stockbroker  for 

placing  a  company's  shares  iras  an  improper  application  of  Its  capital  and  m> 

by  a  memorandum  of  the  association  to  do  whatever  may 

Ihe  specified  objects  of  the  company.      See  Patterson  t. 

,    ^[  ,  !   •;;  US.  W.  920,  holding  tliat  the  fact  that  the  affairs  of  the 

iiiTiiii.inv  !i;iv"  hi'L'ii  placed  In  the  hands  of  a  receiver  neither  takes  away  orsus- 

jieiids  a  cmlUor's  right  of  action  against  the  directors;  also  that  he  is  not  re- 

.lireJ  to  first  obl.iin  judgment  against  the  corporation.  Met  El.  Rj.  Co,  t. 
KneeUnd,  120  N.  Y.  124;  24  N.  E.  3Sl.  Not  entitled  after  recover;  against  them 
lo  Cflnuitmtlon  fnoiii  other  shareholders.  Heald  v.  Owen,  70  la.  23;  44  X,  W. 
310.    Xot  liable  to  creditors  formere  mismauagemenL     Kralt-HolmcB,  etc,  Co. 
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§  431.  Unwarranted  payment  of  diridends. — Analogous 
to  uUra  vires  expenditures  generally  are  disbursements 
•of  corporate  funds  to  themselves  and  other  shareholders 
in  the  form  of  dividends,  when  the  financial  condition 
of  the  corporation  does  not  warrant  the  same.  The 
statutory  personal  liability  of  directors  in  such  cases  is 
elsewhere  considered ;  ^  but  for  fraudulent  abuse  of  the 
right  to  declare  and  pay  dividends,  an  action  will  lie  in 
favor  of  injured  creditors,  in  the  absence  of  statutes  on 
the  subject.^  In  order  to  hold  them  liable  personally 
to  the  full  extent  of  such  unwarranted  disbursements 
and  impairment  of  the  capital,  bad  faith  or  gross  negli- 
gence amounting  to  fraud  in  not  informing  themselves 
of  the  true  financial  condition  of  the  corporation,  must 
be  shown.^     There  is  no  doubt  of  their  personal  liability 


T.  Crow,  S6  Mo.  App.  288;  unless  the  mismanagement  be  gross  and  willful. 
Camp  y.  Taylor  (N.  J.  ),  19  A.  968. 

1  Infra,  Oh.  XXXIII. 

^  They  are  undoubtedly  liable  in  such  cases  to  refund  as  shareholders.  Main 
T.  Mills,  6Bi8S.  96;  Ranee's  Case,  L.  R.  6  Ch.  104.  Compare  In  re  Dunham, 
•etc.,  Co.,  L.  R.  25  Ch.  D.  752,  holding  that  a  director  was  not  bound  to  refund,  it 
api^earing  that  he  did  not  participate  in  the  fraudulent  making  out  of  the  balance 
sheet  from  which  that  dividend  was  declared,  and  the  extraordinary  powers  in 
that  respect  were  vested  in  the  chairman,  who  was  responsible  for  it. 

*  In  Osgood  V.  Laytin,  3  Keyes  (N.  Y.),  the  court  said : — "  Ignorance  of 
the  fact  that  it  was  the  duty  of  the  managers  to  know — not  to  know  which 
was  gross  ignorance— cannot  excuse  the  managers  and  impart  any  virtue 
or  validity  to  acts  otherwise  clearly  illegal,  and  which  were  a  palpable 
fraud  upon  the  creditors.  But  in  Excelsior  Petroleum  Go.  v.  Lacy ;  Stringer 
'Case,  L.  B.  4  Ch.  475;  Jones  v.  Joltnson,  86  Ky.  530;  6  S.  W.  582;  IT.  S. 
V.  Harper,  33  P.  471;  Appeal  of  Warner  (Pa.),  7  A.  216;  and  in  Witters  v. 
'Sowles,  31  P.  1,  the  directors  were  held  not  liable,  no  bad  faith  being  shown. 
A  different  view  was  taken,  however,  in  the  case  In  re  Oxford,  etc.,  Soc.,  55 
L.  T.  Bep.  598,  where  the  innocent  intent  of  directors  was  held  to  be  no 
defence.  The  entire  assets  of  an  insurance  company  were  transferred  to 
another  company,  in  violation  of  law,  and  during  such  transfer  a  large  sum 
of  money  was  withdrawn  from  the  treasuries  of  both  companies  to  procure 
loans  in  order  to  perfect  the  transfer,  thereby  impairing  the  capital  of  both 
companies  and  injuring  creditors  and  policy-holders.  It  was  held,  that  a 
director  of  both  companies  at  the  time  of  the  withdrawal  of  the  funds  was 
liable  for  the  waste  of  the  assets,  at  the  suit  of  a  reoeiver  of  the  company 
whose  assets  were  transferred ;  and  the  fact  that  the  transfer  was  made  on 
the  advice  of  counsel  was  no  protection.    Pierson  v.  Gronk,  13  N.  Y.  S.  845. 
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where  the  dividend  is  wilfully  and  knowingly  paid  out 
of  the  capital.^  The  payment  of  dividends  out  of  capi- 
tal being  ultra  vires  is  incapable  of  ratification  by  the 
shareholders  ;  and  in  an  action  by  creditors  to  compel 
the  directors  to  refund  the  latter,  cannot  set  off  any 
money  due  them  from  the  company  ;  nor  have  they 
any  recourse  to  shareholders  who  innocently  of  knowl- 
edge of  fraud  took  the  dividends.^  But  in  England  it 
seems  that  in  the  absence  of  fraud  in  making  the  pay- 
ment directors  who  have  been  compelled  to  pay  indebt- 
edness to  creditors  of  the  corporation  may  compel  con- 
tribution from  other  shareholders.^ 

§  432.  Diligence  reqiiired.^-The  measure  of  care  and 
diligence  required  of  directors  is  generally  held  to  be 
such  as  a  prudent  man  exercises  in  his  own  afiiBurs> 


1  In  re  Alexandra  Palace  0o.»  L.  B.  21  Chan.  Diy.  149 ;  Gratz  v.  Redd,  4  B. 
Monr.  178,  194;  Salisbury  v.  Metro.  By.  Co.,  22  L.  T.  (N.  S.)  839;  In  re 
National  Funds,  etc.,  Co.,  L.  B.  10  Ch.  D.  118;  Hill  v.  Frazier,  22  Pa.  St. 
320 ;  Flitoroft's  Oase,  L.  B.  21  Chan.  Div.  619 ;  Evans  v.  Coventry,  8  I>ea.  M. 
&  G.  835 ;  Bumes  v.  Pennell,  2  H.  L.  Gas.  497, 631.  Tarquand  v.  Marshall,  L. 
B.  4  Chan.  376. 

3  In' re  County  Marine  Ins.  Co.,  L.  B.  6  Chan.  104 ;  Soott  v.  Eagle  Fire  Ins. 
Co.,  7  Paige,  198;  Be  Exch.  Banking  Co.,  L.  B.  21  Chan.  D.  619. 

s  In  re  Alexandra  Palace  Co.,  L.  B.  21  Chan.  D.  149 ;  Salisbury  v.  Metrop. 
By.  Co.,  22  L.  T.  (N.  S.)  839. 

«  Horn  Silver  Mln.  Co.  v.  Byan,  42  Minn.  196;  28  Am.  A  Eng.  Corp.  Gas. 
657;  Soott  V.  De  Peyster,  1  Edw.  Ch.  547.  The  directors  of  a  bank,  aa 
trustees  for  depositors,  are  liable  for  injuries  resulting  from  want  of  ordi- 
nary care  and  diligence,  in  permitting  the  bank  to  be  held  out  to  the  public 
as  solvent,  when  it  is  in  fact  insolvent.  ShbiiDOK,  C.  J.,  and  Cbaio,  J., 
dissent.    Delano  v.  Case,  121  111.  247 ;  12  N.  E.  676. 

The  directors  of  a  national  bank  which  has  become  insolvent  by  reason 
of  losses  caused  by  the  discount,  from  time  to  time,  of  paper  not  properly 
secured,  indorsed  by  a  director  who  is  a  man  of  wealth  and  the  largest 
stockholder  in  the  bank,  and  in  whom  the  other  directors  have  reason  to 
place  confidence,  cannot  be  held  liable  for  the  mere  failure  to  discover  the 
illegal  transactions  and  to  prevent  such  director  from  continuing  therein. 
Movius  V.  Lee,  30  F.  298. 

It  is  competent  to  consider  the  illegal  course  of  conduct  in  which  man- 
agers have  engaged,  when  present  with  their  associates,  in  order  to  detei^ 
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What  constitates  a  proper  performance  of  the  duties  of 
a  director  is  a  question  of  fact  which  must  be  deter-  > 
mined  in  each  case  in  view  of  all  the  circumstances. 
The  character  of  the  company,  the  condition  of  its 
business,  the  usual  method  of  managing  such  com- 
panies, and  all  other  relevant  facts  must  be  taken  into 
consideration.  No  abstract  reasoning  can  be  of  service 
in  reaching  a  proper  solution.^  Diligence  required  of 
the  director  must  be  exercised  to  prevent  loss  and 
damage  resulting  from  fraudulent  acts  and  other  mis- 
conduct of  others,  as  well  as  about  the  prosecution  of 
the  enterprises  of  the  institution.^    Thus,  a  director 


mine  whether  such  managers  are  liable  for  like  illegal  acts  done  by  such 
associates  in  their  absence.    Dodd  v.  Wilkinson,  42  N.  J.  Eq.  647. 

Bank  officers  are  not  liable  for  a  mere  neglect  to  sue  notes,  thus  per* 
mittingthem  to  become  barred,  without  proof  that  they  were  solvent  assets. 
Wallace  v.  Lincoln  Sav.  Bank  (Tenn.),  15  S.  W.  448. 

A  national  bank  having  been  organized,  the  promoter  took  380  shares  of 
stock  in  his  own  name,  and  procured  the  defendants  to  be  directors,  as  well 
as  a  person  to  be  elected  cashier  by  them.  The  directors  were  not  acquainted 
with  the  banking  business.  The  proposed  cashier  wlhs  known  to  the  directors 
at  least  by  reputation,  and  was  supposed  by  them  to  be  competent  and 
trustworthy,  and  of  considerable  experience  in  the  business,  and  they  had 
full  confidence  in  his  integrity  and  ability  to  take  charge  of  the  bank.  The 
cashier  acted  as  manager  of  the  loan  and  discount  business  of  the  bank,  and 
the  directors  merely  as  advisors,  when  applied  to.  The  promoter  of  the 
bank  knew,  and  the  other  stockholders  were  presumed  to  know,  that  the 
directors  were  wholly  unused  to  the  banking  business.  HeM,  that  the 
directors  were  not  liable  for  the  acts  of  the  cashier  in  violation  of  the 
banidng  law,  done  without  their  participation  or  knowledge.  Clews  v. 
Bardon,  36  F.  617. 

1  Horn  Silver  Min.  Co.  v.  Byan,  42  Min.  196 ;  Hun  v.  Carey,  82  N.  Y.  79 ; 
Whart.  Neg.  435.  See  also,  Brinkerhoff  v.  Bostwick,  99  N.  Y.  52 ;  s.  .  105 
N.  Y.  667;  Schelter  v.  S.  O.  Imp.  Co.  (Or.),  24  P.  25;  Gates  v.  Sparkman,  73 
Tex.  619 ;  11  S.  W.  846 ;  Palmer  v.  Howes,  73  Wis.  46 ;  40  N.  W.  46. 

3  So  held  in  a  case  where  the  directors  of  an  insurance  company 
permitted  false  statements  to  be  officially  made  as  to  the  condition  of* 
the  company,  whereby  a  party  suffered  damage.  Salomon  v.  Bichardson, 
30 Conn.  360.  See  also,  Overend,  etc.,  Go.  v.  Gibb,  L.  B.  5  H.  L.  480 ;  Bobin- 
son  V.  Smith,  3  Paige,  322 ;  24  Am.  Dec.  212 :  Pontchatrain  B.  B.  Go.  v.  Pauld. 
ing,  11  La.  41.  Directors  are  bound  to  exercise  reasonable  diligence  con- 
cerning the  appointment  and  conduct  of  subordinates  as  in  other  matters. 
Williams  v.  McKay,  40  N.  J.  £q.  25 ;  18  A.  824,  holding  also  that  where 
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has  been  held  liable  personally  for  the  fraudulent  action 
of  the  other  members  of  the  board,  which  he  might 
have  prevented  by  attending  a  meeting,  but  which, 
through  his  negligent  inattention  to  his  duties,  he  failed 
to  attend.^ 

§  433.  Cannot  serve  their  own  interest  at  expense  of  the 
'Corporation. — Within  the  meaning  of  statutory  provi- 
.sions,  in  most  of  the  states,  directors  cannot  bind  the 
corporation  they  represent  by  their  action  as  such  in 
matters  wherein  they  have  an  interest  adverse  to  its 
interests,  however  honest  their  motives  or  fair  their 
conduct.^ 

They  must,  while  representing  the  corporation,  serve 
its  members  impartially.^     Transactions  whereby   a 


the  president  and  treasurer  together  made  investments  on  seourities  not 
within  the  restriction  of  the  charter,  or  not  such  as  ordinarily  prudent  men 
would  make  in  the  transaction  of  their  own  business,  without  submitting 
them  to  the  finance  committee  and  securing  its  approval,  they  were  pri- 
marily liable  for  losses  occasioned  thereby. 

In  an  action  against  directors  to  hold  them  personally  liable  for  defalca- 
tion of  a  cashier,  the  burden  is  on  plaintiifs  to  show  that  the  defendants 
were  negligent  in  discovering  the  fraud.  Savings  Bank  of  LoulBville's 
Assignee  v.  Gaperton,  87  Ky.  806 ;  8  S.  W.  886. 

Managers  of  a  savings  bank  are  liable,  if  they  participate  in  or  promote 
the  prohibited  acts  which  lead  to  loss,  or  if  they  neglect  to  bestow  on  the 
affairs  of  the  bank  that  measure  of  care  which  the  law  exacts  of  them,  and 
in  consequence  their  associates  are  enabled  to  do  the  acts  causing  loss. 
Dodd  V.  Wilkinson,  42  K.  J.  Eq.  647 ;  9  A.  685. 

^  Percy  v.  Mlllaudon,  3  La.  575;  United  Society  v.  Underwood,  9  Bush. 
617;  Brown  v.  Orr,  112  Pa.  St.  233;  3  A.  817,  the  court  saying:  "If  the 
directors  of  a  corporation  commit  a  wrong  by  misapplying  money  it  Is  a 
wrong  to  the  corporation  as  well  as  to  the  person  entitled  to  the  money ; 
and,  whatever  may  be  the  form  of  the  proceeding  to  redress  the  wrong,  the 
corporation  must  be  made  a  party." 

s  Graves  v.  Mono  Lake,  etc.,  Min.  Co.,  81  Oal.  303;  22  P.  665.  See  also, 
Andrews  v.  Pratt,  44  Gal.  309 ;  San  Diego  v.  S.  D.  &,  L.  A.  B.  B.  Co.,  44  Cal. 
106 ;  Wilber  v.  Lynde,  49  Cal.  290 ;  19  Am.  Bep.  645 ;  Chamberlain  v.  Pacific 
Wool  Co.,  54. Cal.  103 ;  Tracy  v.  Colby,  55  Cal.  67 ;  Wardwell  v.  Union  Pacific 
B.  B.  Co.,  103  U.  S.  651 ;  Eochler  v.  Black  Biver  Falls  Iron  Co.,  2  Black. 
715. 

s  Chase  v.  Yanderbilt,  62  N.  T.  307 ;  Mahoney  Minn.  Co.  v.  Bennett,  5 
Baw.  141.    But  the  director  must  not  take  advantage  of  his  position  ta 
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director  secures  an  advantage  to  himself  over  other 
stockholders  are  voidable  in  equity.^  No  officer  or 
director  is  allowed  by  his  dealings  to  create  an  antag- 
onistic relation  between  himself  and  the  property  of  the 
corporation,  or  to  do  that  for  himself  which  it  is  his 
duty  to  do  for  his  principal  and  beneficiary .^    But  it 


secure  a  preference.  Under  the  Maine  insolvency  law  the  adjudication  of  a 
petition  against  an  insolvent  debtor  takes  effect  from  the  day  of  the  filing 
of  the  petition,  and  the  validity  of  all  transfers  of  property  by  the  debtor 
is  to  be  determined  by  reference  to  that  date.  Clay  v.  Towle,  78  Me.  86 ; 
2  A.  852 ;  holding  also  that  it  is  the  duty  of  a  director  to  know  the  financial 
•condition  of  his  corporation ;  and  a  mortgage  given  by  an  insolvent  cor- 
poration to  a  director,  to  secure  an  existing  debt,  is  presumed  to  have  been 
given  in  fraud  of  the  insolvent  law,  and  if  made  within  four  months  of  the 
filing  of  the  insolvency  petition  is  void. 

See  Sandy  Biv.  B.  Go.  v.  Stubbs,  77  Me.  594 ;  2  A.  9,  where  a  director  was 
held  under  the  circumstances  not  to  be  a  trustee  for  the  company  with 
respect  to  a  purchase  by  him  as  such. 

^  Corbett  v.  Woodward,  5  Saw.  U.  S.  C.  C.  403;  Farmers'  <fe  Merchants'  Bank 
T.  Downey,  53  Gal.  466.  See  also  Washburn  v.  Green,  133  U.  S.  30,  49.  But 
such  transaction  may  by  subsequent  ratification  of  stockholders  become  binding 
on  the  corporation.  Stewart  v.  St.  L.  H.  S.  A  W.  B.  Co.,  41  F.  736. 

'  Brewster  v.  Stratman,  4  Mo.  App.  41;  Davis  v.  Bock  Greek,  etc.,  M.  Go., 
IS5  Gal.  359;  Cumberland  Goal  Go.  v.  Shuman,  30  Barb.  553;  Barton  v.  Port 
Jackson,  etc..  Plank  Boad  Go.,  17  Barb.  397;  Hoyle  v.  Plattsburgh,  etc.,  B.  B. 
Co.,  54  N.  Y.  314. 

A  purchase  of  lands  from  a  corporation  by  one  of  the  directors,  at  one-tenth 
of  its  real  value,  raises  a  presumption  of  fraud  against  him,  and  lie  must  show 
affirmatively  that  the  transaction  was  perfectly  fair.  Woodroof  v.  Howes  (Gal.), 
26  P.  111. 

It  appeared  upon  foreclosure  proceedings  that  the  bonds  of  a  street  car  com- 
pany, issued  pursuant  to  a  vote  of  the  stockholders,  **  for  the  purpose  of  extend- 
ing and  constructing"  the  road,  purchasing  rolling  stock  and  equipments,  and 
paying  **for  labor  done  and  to  be  done  in  the  construction"  and  operation  of 
the  road,  were  never  sold  to  procure  funds  for  these  purposes,  but  that  after 
ineffectual  attempts  to  sell  them  they  were  pledged  by  the  president  and  vice- 
president  of  the  mortgagor  to  secure  antecedent  indebtedness  of  the  company, 
which  to  a  large  extent  was  due  to  other  companies,  of  which  also  they  were 
officers  and  directors.  Held,  tliat  the  pledge  was  without  authority,  and  in 
fraud  of  the  rights  of  the  stockholders.  Farmers^  Loan  A  Trust  Go.  v.  San 
Diego  St  Gar  Co.,  45  F.  518. 

Where  a  director  and  superintendent,  on  behalf  of  the  corporation,  contracts 
with  a  third  person  for  work  and  material,  paying  him  an  excessive  price  there- 
for, or  reserving  to  himself  individually  a  discount  or  commission,  he  is  liable  to 
account  to  the  corporation.    Perry  v.  Tuscaloosa  Gotten  Seed  Oiling  Go.,  9  So. 

217  (April  30,  1891). 
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seems  that  where  the  directors,  with  others,  not  stock- 
holders, are  creditors  of  an  insolvent  corporation,  the 
former  may  avail  themselves  of  any  legal  means,  free 
from  frand,  to  give  their  claim  the  preference.^     So  the 


For  able  expositions  of  this  doctrine  see  opinion  of  Wayhb,  J.,  in  Hichaud 
V.  Girodf  4  How.  555,  and  of  Lord  Cranwobth  in  Aberdeen  R.  R.  Co.  ▼.  Blakie; 
McQueen,  461  H.  L.  Cas.  461.  Where  one  as  director  in  two  oorporations  sold 
property  of  one  to  the  other  to  pay  debts  in  good  faith,  realizing  a  profit  to  the 
selling  corporation  on  the  property  sold,  it  was  held  that  the  stockholders  of  the 
latter  had  no  cause  of  complaint.  Mfg.  Sav.  B'k  v.  O'Reiley,  97  Mo.  38;  10  S. 
W.  865.  See  also,  Barr  v.  N.  Y.,  L.  £.  &  W.  R.  Co.,  52  Hun,  655;  Davis  y. 
Gennell,  70  Md.  356;  17  A.  259;  Copeland  v.  Johnson,  47  Hun,  235;  Schetter  v. 
S.  O.  [Imp.  Co.  (Or.),  24  P.  25;  Ward  v.  Davidson,  89  Mo.  445;  1  S.  W.  846; 
Martindale  t.  W.  C.  Co.,  134  Pa.  348;  19  A.  680;  Gainsboro  <ft  N.  C.  J.  Tp.  Co. 
Y.  Stratton,  120  Ind.  294;  22  N.  £.  247;  Ten  Eyck  v.  R.  R.  Co.,  74  Mich.  226; 
41  N.  W.  905;  Bums  v.  Beck,  83  Ga.  471;  10  S.  E.  121;  Ashley  ▼.  Einnan,  la 
St.  R.  791;  2  N.  Y.  S.  574;  Beach  v.  Miller  (Bl.),  14  N.  £.  69a  Treasurer 
does  not  occupy  fiduciary  relation  with  respect  to  claims  against  company  pur- 
chased by  him.  St.  L.  Ft.  S.  4;  W.  R.  Co.  v.  Chenault,  36  Kan.  51;  12  P.  303; 
Directory  entitled  to  reimbursement  for  advances  made  in  good  faith.  Reed  v. 
Hoyt,  109  K.  Y.  659;  17  N.  £.  418.  See  also  Saltmarsh  y.  Spaulding,  147  Mass. 
244;  17  N.  K  316;  Co.  Ct.  v.  B.  <fe  O.  R.  Co.,  35  F.  161;  Holt  v.  Bennett,  14& 
Mass.  439;  16  K.  £.  5;  Wasach  Mhi.  Co.  v.  Jennings  (Utah),  16  P.  399;. 
McMurty  V.  M.  M.  Temple  Co.,  84  Ky.  462;  5  S.  W.  570. 

In  the  case  of  Davis  v.  Rock  Cr.,  etc.,  M.  Co.,  55  Cal.  359,  where  the  president 
had  secured  demands  against  the  corporation  in  his  own  name,  he  was  not 
allowed  to  enforce  them  against  the  corporation,  although  it  did  not  appear 
whether  he  had  secured  them  at  a  discount  or  not.  On  this  point,  the  court  said 
the  law  permitted  no  inquiry  into  that  question,  but  that  occupying,  as  he  did, 
the  position  of  a  trustee,  he  should  not  have  put  himself  in  a  position  adverse 
to  his  cestui  que  tarust  See  also,  Pearson  v.  Concord  R.  Corp.,  62  N.  H.  537; 
Andrews  v.  Pratt,  44  Cal.  309;  San  Diego  v.  S.  D.  A  L.  A.  R.  R.  Co.,  44  CaL 
106;  Wilber  v.  Linde,  49  Cal.  290;  Graves  v.  Mono  Lake  Min.  Co.,  81  Cal.  303. 
Arkansas  Val.  Agr.  Soc.  v.  Elchholtz  (Kan.),  25  P.  613.  Where,  after  a  sale  of 
corporate  property,  the  officers  and  directors,  without  the  knowledge  or  consent 
of  the  other  stockholders,  issued  to  themselves  the  remaining  stock  at  par  value, 
and  then  declared  a  dividend  upon  the  entire  stock  issued,  of  $25  per  share,  it 
was  held,  that  such  action  was  without  authority,  in  fraud  of  the  rights  of  the 
other  stockholders,  and  was  a  breach  of  duty  upon  the  part  of  the  officers  of 
such  corporation.  A  contract  between  the  directors  and  a  stockholder  of  a 
corporation,  regarding  the  sale  of  stock,  is  not  voidable  by  the  latter  on  the 
ground  of  the  trust  relation  between  the  parties,  when  a  stockholder  is  also  a 
director  of  the  corporation,  and  has  general  charge  of  its  business.  Perry  v. 
Pearson  (111.),  25  N.  £.  636. 

1  Eagle  Woolen  Mills  v.  Monteith,  2  Or.  277 ;  App.  of  Neal,  129  Pa.  64 ;  18 
A.  664;  Phil.,  etc.,  R.  R.  Co.  v.  Love,  126  Pa.  St.  488;  17  A.  466.  Hopkins 
App.,  90  Pa.  St.  69.  An  attachment  against  an  insolvent  corporation  by  a 
creditor,  who  is  one  of  its  directors,  though  he  has  no  control  over  Its 
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president  of  an  embarrassed  corporation  who  had  pur- 
chased its  outstanding  bond  was  allowed  to  hold  and 
enforce  it  against  the  company.*  Directors  having  in 
good  faith  advanced  their  money  to  pay  the  debts  and 
preserve  the  property  for  the  use  of  other  stockholders,, 
who  have  declined  to  join  in  making  the  advances  to 
relieve  the  corporation,  are  entitled  in  equity  to  be  sub- 
rogated to  the  rights  of  the  creditors  whose  debts  they 
have  paid.  And  where  the  directors  act  in  good  faith 
on  representations  of  authorized  agents  of  the  corpora- 
tion, in  borrowing  money  for  its  purposes,  the  lender, 
himself  a  director,  is  not  bound  to  show  that  the  money 
loaned  was  appropriated  to  the  use  of  the  corporation 
in  order  to  establish  an  indebtedness  against  it.^    Mem- 


assets,  and  though  the  proceeding  is  strictly  hostile  as  between  him  and 
the  corporation,  isvoid  under  Bev.  St.  K.  Y.,  pt.  1,  c.  18,  tit.  4,  sec.  4,  which 
prohibits  a  corporation  which  shall  have  refused  the  payment  of  any  of  its 
debts  or  any  of  its  officers  from  assigning  or  transferring  any  of  Its  prop- 
erty to  any  officer  or  stockholder,  directly  or  indirectly,  for  the  payment 
of  any  debt.  Affirming  11  N.  Y.  8.  632.  Eabl,  Pbokham,  and  Gbat,  JJ. 
dissenting.    Throop  v.  Hatch  Lithographic  Go.  (N.  Y.),  26  N.  E.  742. 

1  Bradley  v.  Williams,  3  Hughes  G.  G.  26. 

3  Borland  y.  Hayen,  37  Fed.  Bep.  394.  See  also,  generally.  Oil  Go.  v* 
Marbury,  91  U.  S.  687 ;  Hotel  Go.  v.  Wade,  97  U.  S.  13 ;  Hallam  v.  Hotel  Go.» 
66  la.  178;  Harts  v.  Brown,  77  Ul.  226;  Brimham  v.  Goal  Go.,  47  Pa.  St.  43; 
Hope  V.  Valley  Go.,  25  W.  Va.  789;  Duncomb  v.  B.  B.  Go.,  84  K.  Y.  190;  Sft 
N.  Y.  Harpending  v.  Munson,  91 K.  Y.  660;  Santa  Gruz  B.  B.  Go.  v.  8preckles» 
65  Gal.  193 ;  66  Gal.  61 ;  Harts  ▼.  Brown,  77  111.  226.  See  Benefit  Bldg.  Soy* 
V.  Gunliffe,  10  Am.  &  Eng.  Gorp.  Gas.  469 ;  In  re  Garriage  Go-op.  Sup.  Ass'n,. 
6  lb.  324.  They  may  in  such  case  take  security  for  the  loan,  but  may  not  use 
their  position  to  obtain  an  undue  advantage.  Sutter  ft  Y.  B.  Go.  v.  Baum,  6^ 
Gal.  44;  4  P.  916.  Where  directors  advanced  their  money  to  redeem  the 
corporate  property  from  execution  sale  they  were  held  to  be  mortgagees,  not 
absolute  owners  of  the  property  redeemed.  Wasach  Hin.  Co.  v.  Jennings 
(Utah),  15  Pac.  Bep.  65. 

Where  directors  discounted  their  individual  note,  to  secure  money  for  carrying 
on  the  corporate  business,  and  took  collateral  security  from  the  party  with 
whom  the  dealing  was  had,  it  was  held  that  they  were  entitled  to  a  preference 
over  other  creditors  out  of  the  proceeds  arising  from  the  disposal  of  the  collat- 
erals. Appeal  of  Atchinson  (Pa.),  11  Atl.  Rep.  239.  See  also  Street  v.  Old 
Town  Bank  of  Baltimore,  67  Md.  421.  In  Budd  v.  W.  W.  P.  P.  Co. ,  2  Wash.  Ter. 
B.  347;  7  P.  $00,  a  trustee  had  a  claim  against  the  corporation  for  which,  during 
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bers  of  a  board  of  directors,  who  are  necessarily  share- 
holders, enjoy,  like  the  other  corporators,  the  right  to 
dispose  of  their  stock,  and  individually  are  amenable  to 
no  account  therefor.^ 

§  434.  Termination  of  fldnciary  relation. — After  an  as- 
signment by  a  corporation,  for  the  benefit  of  its  credi- 
tors, unless  expressly  made  trustees  for  stockholders  and 
creditors,  and  after  the  control  of  the  corporation  and  its 
assets  has  passed  out  of  their  hands,  the  directors  no 
longer  occupy  the  relation  of  trustees,  unless  otherwise 
provided  by  statute,  and  may  deal  in  its  property  and 
evidences  of  indebtedness  as  other  persons.*  It  was  held 
that  under  such  circumstances  a  treasurer,  who  was  also 
a  director,  having  purchased  debts  owing  by  the  corpo- 
ration after  assignment,  was  entitled  to  participate  in  the 
distribution  of  the  fund.^ 

§  435.  Dntynpon  dissolntion. — ^Upon  dissolution  of  a 
corporation,  whether  voluntary  or  involuntary,  unless 
other  persons  are  appointed  by  the  court,  the  directors 
or  managers  of  the  afl&iirs  of  such  corporation  at  the 
time  of  its  dissolution  are  trustees  of  the  creditors  and 


his  attendance  at  a  meeting,  the  board  gave  the  corporation  a  note.  It  was 
held  that  his  presence  and  interest  did  not  invalidate  the  act  of  the  board,-  and 
that  his  note  was  valid.  In  Gardner  v.  Butler,  30  N.  J.  Eq.  702,  Van  Sickul,  J., 
said:  ^*  The  rule  is  that  the  trustee  cannot  fortify  himself  by  a  contract  which 
he  makes  with  himself  or  for  his  own  benefit,  and  set  it  up  either  at  law  or  in 

equity  as  a  valid  obligation No  claim  which  they  make  against 

their  company  can  acquire  any  support  or  validity  from  the  fact  that  they  have 
expressly  sanctioned  it;  it  must  rest  exclusively  upon  its  fairness  and  justice, 
and  be  enforced  upon  the  quantum  meruit^  The  decision  In  Wilber  v.  Lynde, 
49  Cal.  290,  rests  upon  the  principles  thus  announced  by  Justice  Van  Sickbl. 
See  also  Graves  v.  Mono  Lake,  etc.,  Min.  Co.,  81  CaL  808. 

1  Trisconi  v.  Wlnship  (La.),  9  So.  29. 

a  Beach  v.  Miller  (111.),  22  N.  £.  404. 

*  Appeal  of  Hammond,  123  Pa.  St.  508;  16  A.  419.  See  also  Craig's  App., 
92  Pa.  St.  896.  A  sale  to  a  director  who  resigns  in  order  to  make  the  purchase 
is  voidable  but  not  void.    Searcy  v.  Yamell,  47  Ark.  269;  1  S.  W.  319. 
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stockholders  or  members  of  the  corporation  dissolved, 
and  have  full  power  to  settle  the  affairs  of  the  corpo- 
ration. The  duties  of  directors  as  trustees  with  respect 
to  the  collection  and  distribution  of  assets  among  the 
members,  and  the  settlement  of  debts,  are  substantially 
the  same  in  case  of  proceedings  to  wind  up  a  corpo- 
ration's affairs  as  in  case  of  insolvency.^ 

In  case  of  forfeiture  at  suit  of  the  state,  it  frequently 
happens  that  the  directors  are  the  parties  who  are  guilty 
of  the  acts  constituting  the  cause  of  forfeiture,  and  when 
that  is  the  case,  it  might  be  highly  improper  to  entrust 
them  with  the  adjustment  of  the  rights  and  interests  of 
creditors  and  shareholders,  who  may  be  the  parties  who 
have  instituted  and  prosecuted  the  quo  warranto  pro- 
ceedings. Under  such  circumstances,  the  court  should 
appoint  a  receiver  to  settle  with  creditors  and  make  the 
collection  and  distribution  of  assets.  A  receiver,  how- 
ever, can  only  be  appointed  in  that  case  upon  proper 
application  of  creditors  or  stockholders.^  Statutes 
providing  that  the  directors  or  managers  shall  be  trus- 
tees for  the  purpose  of  making  distribution  after  dis- 
solution seldom  direct  specifically  how  such  distribu- 
tion shall  be  made.  Whatever  may  become  necessary 
for  the  purpose  of  effectually  and  properly  making  it, 
must,  according  to  well  settled  principles  of  construc- 
tion, be  included  within  the  authority  conferred  by 
statute.^    Upon  the  insolvency  and  assignment  for  the 


^  A  corporation  is  dissolved  within  the  meaning  of  the  Ala.  statnte,  relating 
to  the  personal  liability  of  stockholders,  when  it  makes  an  assignment  for  the 
benefit  of  creditors,  and  ceases  to  do  business.  McDonnell  v.  G.  L.  Ins.  Co.,  85 
Ala.  401;  5  So.  120.  See  also,  In  re  Sportsman's  Ass'n,  15  Civ.  Proc.  R.  (N.  Y.) 
215;  People  v.  O'Brien,  111  N.  Y.  1.    See  infra,  §  842. 

2  Havemeyer  v.  Sup.  Ct,  84  Cal.  327;  24  Pac.  Rep.  121. 

«  Green  v.  The  Mayor,  2  Hilton,  203,  209;  People  v.  White,  59  Bard.  066;  In 
re  Woven  Tape,  etc.,  Co.,  8  Hun,  508.  The  deed  of  trust  of  an  insolvent  corpo- 
ration providing  that  the  unpaid  subscriptions  shall  be  payable  to  the  trustee, 
the  right  to  collect  the  same  passes  thereby,  and  they  may  be  enforced  in  a  suit 
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benefit  of  creditors  of  a  national  bank  the  authority  of 
its  oflScers  ceases.* 

§  436.  Compensatioii. — ^Directors  are  subject  to  the 
general  rule  governing  trustees,  which  is,  that  in  the 
absence  of  some  provision  to  that  effect  in  the  by-laws 
or  an  express  contract,  they  are  not  entitled  to  pay  for 
the  performance  of  official  duties.^  When  officers  have 
been  chief  promoters  of  a  corporate  enterprise,  their 
interest  in  the  stock  and  other  incidental  advantages 
justify  a  presumption  that  the  promotion  of  their  own 
interests  is  the  motive  for  the  exercise  of  official  duties, 
and  this  presumption  prevails  until  overcome  by  evi- 
dence of  an  express  pre-arrangement  for  salary.'    But 


for  that  purpose.  Hamilton  v.  Glenn,  85  Va.  901;  9  S.  E.  Rep.  129.  The 
board  of  directors  of  a  corporation  may  authorize  an  assignment  by  a  corpora* 
tion  under  the  Minnesota  insolvency  act  of  1881  when  the  conditions  8i>ecified 
in  the  act  exist  Tripp  v.  N.  W.  Nat.  B%  41  Minn.  400.  See  also  Same  ▼.  Seeley 
41  Minn.  404.  After  directors  of  a  corporation  have  transferred  all  its  property 
to  a  trustee  for  the  purpose  of  securing  creditors  they  have  no  right  to  continue 
the  business  nor  can  they  authorize  the  trustee  to  do  so.  Kendell  v.  Bishop,  76 
Mich.  034;  43  N.  W.  645. 
1  Shrader  v.  Mngrs.  Nat  B'k,  133  U.  S.  67;  Peters  v.  Bain,  133  U.  S.  67a 
^  Loan  Ass'n  v.  Stonemetz,  29  Penn.  St  534;  Utica  Ins.  Co.  v.  Bloodgood,  4 
Wend.  652;  New  York,  etc.,  R.  R.  Co.  v.  Ketchum,  27  Conn.  170;  State  v. 
People's  Mut  Ben.  Ass'n,  42  O.  St  579;  First  Nat  B'k  v.  Drake,  29  Kan.  311; 
Hodges  V.  Rutland  R.  R.  Co.,  29  Vt.  220;  Chandler  v.  Monmouth  B'k,  8  N.  J. 
£q.  101,  255.  But  in  Hedges  v.  Pacquett,  3  Or.  77,  it  was  held  that,  if  not 
prevented  by  the  by-laws,  directors  may  fix  their  own  compensation.  See  also 
Grensboro  ft  N.  C.  J.  Tp.  Co.  v.  Stratton,  1120  Ind.  294;  22  N.  E.  247.  An  at- 
torney who  was  also  a  director  and  who  rendered  valuable  services  in  both 
capacities  was  held  entitled  to  recover  reasonable  compensation.  Ten  Eyck  v. 
P.  O.  &  P.  A.  R.  Co.,  74  Mich.  226:  41  N.  W.  905. 

s  Kilpatrick  v.  Penrose  Ferry  Bdg.  Co.,  49  Pa.  St  118.  See  Citizens*  Nat 
B*k  V.  Elliott,  55  la.  104;  Merrick  v.  Peru  Coal  Co.,  01  111.  472;  Cheney  v.  La- 
fayette, etc.,  R.  R.  Co.,  68  III.  570;  Bums  v.  Beck,  83  Ga.  471;  10  S.  E.  Rep. 
121;  In  re  Lafayette  R.  Co.,  87  HI.  446;  Holder  v.  Same,  71  111.  106;  SanU 
Clara  Mfg.  Ass'n  v.  Meredith,  49  Md.  389.  The  services  of  a  director  in  efforts 
to  form  another  corporation  in  another  state  in  pursuance  of  an  official  arrange- 
ment between  himself  and  the  other  directors,  without  any  agreement  as  to  re- 
numeration  and  for  general  corporate  advantage,  were  held  not  to  entitle  him  to 
pay  for  the  same.  Eakins  v.  Am.  White  Bronze  Co.,  75  Mich.  568;  42  N.  W- 
«S2.     See  also  Ellis  v.  Ward  (111.),  25  N.  E.  Rep.  530. 
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a  corporation  may,  by  contract  or  by-law,  provide  for 
the  compensation  of  an  officer  or  director  for  life,  or 
until  dissolution  of  the  corporation.^  A  distinction 
must  be  kept  in  view  between  those  services  purely 
official  and  those  performed  under  contract  or  resolution 
of  the  board,  employing  and  authorizing  them  as  agents. 
In  the  latter  case  even  though  no  compensation  be  stip- 
ulated for,  the  law  will  infer  a  contract  on  the  part  of 
the  corporation  to  pay  a  reasonable  sum.^ 

Services  are  often  needed  requiring  mechanical  skill, 
and  if,  in  this  case,  the  qualifications  are  possessed  by 
a  member  of  the  board,  there  is  no  good  reason  why 
he  should  not  be  employed.  So,  it  may  happen  that 
the  business  of  the  corporation  requires  attention  at  a 
long  distance  from  the  location  of  its  principal  business. 
In  this  case,  it  might  also  be  very  inconvenient  and 
expensive  for  the  whole  board  to  attend.  Under  such 
circumstances  as- these,  it  is  legal  and  proper  that  the 
board  should  constitute  one  of  its  members  an  agent,  and 
•<5ompensate  him  for  his  services  and  necessary  expense.* 
But  where  the  services  were  strictly  official,  though 
extraordinary,  and  not  provided  for  by  contract  or 


»  People  V.  Globe  Mat.  Ing.  Co.,  91  N.  Y.  174. 

^  Shackleford  v.  New  Orleans,  etc.,  R.  R.  Co.,  37  Miss.  202;  Rogers  v.  Hast- 
ings, etc.,  R.  R.  Co.,  22  Minn.  25;  Chandler  v.  Monmouth  B'k,  Ist  Green  (N.  J.), 
255;  Lafayette,  etc.,  R.  Co.  v.  Cheeney,  87  111.  446;  Jones  v.  Morrison,  1  Am 
A  Eng.  Corp.  Gas.  3i:J-326;  Ward  v.  Davidson,  !4  lb.  73;  Ten  Eyck  v.  Pontiac 
O.  &  P.  A.  R.  Co.,  74  Mich.  226;  Grensboro  &  N".  C.  J.  Tump.  Co.  v.  Stratton, 
120  Ind.  294.  "  One  who  has  performed  services  for  a  corporation  has  a  right 
of  action  against  it,  though  he  is  one  of  its  trustees.^*  McDowall  v.  Sheehan, 
13  N.  Y.  S.  386.  The  director  of  a  construction  company  who  acts  as  superin- 
tendent, treasurer  and  general  manager,  performing,  with  the  knowledge  of  the 
company,  services  not  pertinent  to  his  office  as  director,  can  recover  the  reason- 
able worth  of  the  services.  Fitzgerald  A  Mallory  Constr.  Co.  v.  Fitzgerald,  11 
S.  Ct.  36.  A  general  manager  was  allowed  to  recover  compensation  for  services 
rendered  where  such  services  were  defined  in  the  by-laws.  Eryger  v.  Ry.  Track, 
•etc.,  Co.  (Minn.),  49  N.  W.  255  (August,  1891). 

*  Chandler  v.  Monmouth  B*k,  1  Greene  (N*.  J.),  255. 
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resolution,  it  was  held  that  the  director  performing 
them  could  not  recover  compensation.*  And  the  board 
cannot,  in  such  cases,  by  resolution  or  otherwise,  create 
a  debt  against  the  corporation  for  past  services.^  A 
resolution  of  trustees  voting  pay  to  themselves  for 
past  services  is  void  as  a  corporate  act. 

§  437.  President  may  be  compensated.— But  directors 
may,  by  resolution,  provide  for  pay  of  president  pur- 
suant to  an  understanding  to  that  effect.  He  will  not  be 
entitled  to  recover  for  such  services  until  the  directors 
take  the  necessary  action ;  ^  nor  then  if  they  do  not- 
act  before  the  corporation  is  adjudged  insolvent.*  Such 
resolution  may  cover  past  services,  and  when  properly 
recorded  is  a  contract  in  writing.^    Officers,  the  very 


1  Am.  Cent.  R.  R  Co.  ▼.  Miles,  52  Ul.  174;  Manx  Ferry  Gravel  R.  Co.  v. 
Bramegan,  40  Ind.  361;  Collins  ▼.  Gk>dfrey,  1  Bam.  &  Aid.  590. 

3  Loan  Ass'n  v.  Stonemetz,  29  Pa.  St.  534. 

«  Barril  v.  C.  L  A  W.  P.  Co.,  50  Hun,  257;  2  N.  Y.  S.  758;  Martindale  v, 
Wilson-Cass.  Co.,  134  Pa.  St.  348.  It  was  held  that  they  can  only  act  by  resolu- 
tion which  must  be  adopted  previous  to  the  rendering  such  services,  and  that 
the  president  cannot  recover  on  a  resolution  subsequently  adopted.  Ellis  v. 
Ward  (111.),  25  X.  E.  530.  Contra,  Reed  v.  Hoyt,  109  N.  Y.  859;  17  N.  E.  418; 
Grundy  V.  Pine  Hill  Coal  Co.  (Ky.),  9  S.  W.  414.  Where  the  resolution  of  a  cor- 
poration, appearing  in  the  minutes,  recites  that  the  salary  of  the  president  shall 
be  '*  fixed  at  the  rates  allowed  during  the  past  year,  viz.,  $150,^*  it  is  an  admis- 
sion by  the  directors  that  the  salary  was  so  fixed  for  the  preceding  year,  and  is 
competent  evidence  to  prove  that  fact.  Smith  v.  Woodville  Con.  S.  M.  Co.,  66- 
Cal.  398;  5  P.  088. 

*  McAvity  V.  Lincoln  P.  &  P.  Co.,  82  Me.  504;  20  A.  82;  Wood  v.  L.  L.  & 
C.  Mfg.  Co.  (Or.),  23  P.  848.  A  contract  may,  however,  be  implied  from  cir- 
cumstances. Bartlett  v.  Mystic  Riv.  Corp.  151  Mass.  433;  24  N.  E.  780;  Ind. 
E.  R.  &  S.  W.  R.  Co.  V.  Hyde,  122  Ind.  188;  23  N.  E.  706.  But  there  must  be 
proof  of  services  outside  of  mere  official  duties.    Graves  v.  Mono  Lake  Min. 

Co.,  81  Cal.  303. 

• 

«  Rosborough  v.  The  Shasta  R,  C.  /Co.,  22  Cal.  557.  But  see  Ellis  v.  Ward 
(111.),  25  N.  E.  530.  In  this  case  the  president  of  a  corporation,  who  had  served 
without  agreement  as  to  pay,  sold  his  stock  to  three  x>ersons,  who  thereby 
acquired  control  of  the  corporation,  and  made  themselves  directors.  They  then 
voted  a  sum  of  money  to  the  president  for  his  past  services,  and  paid  the  money 
to  him  in  part  consideration  for  their  stock.  It  was  held  that  they  were  liable 
for  said  sum  to  the  receiver  of  the  corporation,  since  the  president  was  not  en- 
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nature  of  whose  employment  involves  constant  atten- 
tion and  labor,  as  in  the  case  of  business  managers  and 
secretaries,  probably  could  recover  reasonable  com- 
pensation on  a  quantum  meruit^  even  in  the  absence  of 
a  stipulation  as  to  salary.  The  right  to  do  so  by  agents 
other  than  officers  has  never  been  questioned.^ 


titled  to  salary.  Though  a  vote  of  the  directors  of  a  corporation  fixing  the- 
treasnrer's  salary  at  a  certain  sum  has  been  recorded  in  the  minutes,  in  an  ac- 
tion for  such  salary  parol  evidence  is  admissible  to  show  that,  at  the  time  the 
vote  was  passed,  it  was  understood  that  It  was  not  to  be  binding  unless  negotia- 
tions then  pending  were  successfully  concluded,  which  would  enable  the  cor- 
poration to  comply  with  the  terms  of  its  charter,  and  to  begin  operations. 
Sears  v.  Kings  County  Bl.  &  Co.  (Mass.),  25  K.  £.  98.  Where  plaintiiTs  com- 
plaint states  a  single  cause  of  action,  a  debt  due  from  a  defenduit  corporation 
to  plaintiff  as  holder  and  owner  of  bonds  of  the  corporation,  he  cannot,  having 
accepted  the  bonds  as  compensation  for  his  services  as  president,  recover  the 
amount  of  liis  salary  as  such.    Kirkland  v.  Kille,  90  N.  Y.  300;  2  N.  £.  36. 

1  It  was  held  in  the  case  of  a  director  who  also  acted  as  treasurer  that  he  wa» 
not  entitled  to  compensation;  but  the  court  said  if  the  services  had  been  per- 
formed by  a  new  stockholder  or  other  person  not  connected  with  the  directory,, 
it  would  have  been  otherwise.  Holder  v.  Lafayette,  etc.,  R.  R.  Co.,  71  111.  106; 
8.  c.  22  Am.  R.  89.  See  First  Nat.  Bank  v.  Darke,  29  Kan.  311.  Acting  as 
secretary  after  being  elected  to  that  position,  though  neither  a  director  nor  a 
stockholder,  was  held  to  raise  a  prima  facie  obligation  upon  the  company  to 
make  compensation,  and  it  was  held  unimportant  that  plaintiff  omitted  to 
present  his  claim  for  five  years  and  until  superseded,  in  the  absence  of  clear  evi- 
dence that  the  services  were  to  be  gratuitous.  Smith  v.  Long  Island  B.  Co.^ 
102K.  T.  190;  6N.£.d97. 
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CHAPTER  XVm. 

FABTICIPATION  IN  PfiOFITS. — DIVIDEND8. 

v§  488.  The  main  object. 

489.  DividendB  dednecL 

440.  Meaning  of ''  profits,"  ' '  net  profits/'  ''  net  earnings,"  **  sazpfau,"  ete. 

441.  Duty  of  directors  with  respect  to  dividends. 

442.  When  a  court  of  equity  wiil  order  a  dividend  paid. 

443.  Capital  stock  cannot  be  impaired. 

444.  The  nature  of  the  Investment  important. 

445.  Discretionary  power  of  directors  to  provide  for  fatnre  matorliig  liabili- 

ties. 
448.    When  dividend  becomes  property  of  shareholder. 

447.  Delay  in  making  demand. 

448.  Converting  surplus  into  working  capital. 
440.    Profits  must  be  distributed  impartially. 

450.  Preference  may  be  given  by  statute  articles  or  by-laws. 

451.  Where  there  is  a  subsequent  acquiescence  to  a  preferenoe  glToa  to  a 

part. 

452.  Payment  of  dividends  in  scrip. 

458.  Distinction  between  new  allotment  and  scrip  dividend. 

454.  Usually  payable  in  cash. 

455.  Guaranteed  dividends. 

450.  Conditioned  upon  the  earning  of  profits. 

457.  Right  to  dividends  as  between  life  tenant  and  remainderman. 

»458.  How  far  intention  of  testator  controls. 

459.  The  New  Jersey  rule. 

§  488.  The  main  object. — The.  main,  and  generally 
the  sole,  object  in  taking  stock  in  a  capitalized  corpo- 
ration is  participation  in  the  profits  of  the  enterprise  in 
the  form  of  dividends. 

§  439.  Dividends  defined. — The  term  dividend  may 
mean  either  the  aggregate  fund  out  of  which  profits 
from  a  corporate  enterprise  are  paid  to  the  shareholders 
collectively,  or  it  may  mean  the  share  of  the  fund 
apportioned  to  an  individual  stockholder.     Thns  we  say 
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that  a  dividend  has  been  declared  by  such  and  such  a 
company,  meaning  that  there  is  a  sum  derived  from  its 
business  not  needed  for  expenses  to  which  the  share- 
holders are  ratably  entitled  ;  and  we  speak  of  a  share- 
holder being  entitled  to  a  dividend,  by  which  we  mean 
that  he  is  entitled  to  a  definite  part  of  a  certain  profit 
fund. 

In  a  larger  sense  a  dividend  is  money  paid  out  of 
profits  by  a  corporation  to  its  shareholders,  whether  the 
amount  be  great  or  small,  or  whether  made  at  long  or 
short  intervals,  regardless  of  the  manner  or  place  of 
payment.^ 

The  interest  of  each  stockholder  consists  in  the 
right  to  a  proportionate  part  of  the  profits  whenever 
dividends  are  declared  by  the  corporation  during  its 
existence  under  its  charter,  and  to  a  like  proportion  of 
the  property  remaining  upon  the  termination  or  dissolu- 
tion of  the  corporation  after  payment  of  its  debts,* 

But  a  dividend  representing  profits  and  payable  in 
^ash  or  shares  of  increased  stock  is  not  a  mere  sub- 
stitute  for  a  stock  dividend  when  the  stockholder  is 
at  liberty  to  sell  his  right  to  subscribe  for  the  new 
stock.* 

Thus  it  is  seen  that  the  term  ••  dividends  "  is  not  to 
be  applied  to  the  stockholders'  share  upon  final  dis- 
tribution, but  only  to  thb  surplus  income  ascertained 


1  Taftv.  Hartford,  etc,  R.  Co.,  8  R.  L  33;  Clarkson  ▼.  Clarkson,  18  Barb. 
X.  T.  657.  The  term  dividend  is  used  to  signify  something  to  be  paid  by  cor- 
porations not  insolvent.  Scott  v.  Eagle  Ins.  Co.,  7  Paige  (N.  T.),  198;  Karnes 
V.  Rochester,  etc.,  R.  Co.,  4  Abb.  Pr.  N.  S.  N.  Y.  107;  Gordon's  Extra  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.  501.  For  other  definitions  seePenn.  v.  Erie,  etc.,  R 
Co.,  10  Phila.  Pa.  466;  Bouv.  Law  Diet.;  Williston  v.  Mich,  etc.,  R.  Co.,  13 
Allen  (Mass.),  404;  Osgood  v.  Laytin,  3  Keys  (N.  H.),  523. 

^  Gibbons  T.  Mahon,  l:^>6  U.  S.  549,  per  Justice  Gray. 

*  Davis  ▼.  Jackson  (Mass.),  25  N.  E.  21.  Van  Allen  v.  Assessors,  3  Wall. 
573,  584;  Delaware  R.  R.  Tax,  18  Wall,  206,  230;  Tennessee  v.  Whitworth,  117 
.n.  S.  120,  136;  New  Orleans  v.  Houston,  119  U.  S.  265,  277. 
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and  paid  from  time  to  time  in  a  live  and  going  con- 
cern,^ 

§  440.  Meaning  of  ''  profits,"  ''  net  profits/'  "  net  earn- 
ings," "snrplns,"  etc. — The  duties  of  directors  in  the 
first  place,  and  the  jurisdiction  of  a  court  of  equity  when 
appealed  to  by  a  shareholder  after  a  breach  of  duties 
by  them  on  a  question  of  dividends,  are  generally  deter- 
mined by  the  definition  attached  to  the  term  dividend 
in  the  given  case. 

Charters  and  articles  of  incorporation  often  empower 
or  limit  the  power  of  directors  to  declare  dividends, 
and  direct  that  such  dividends  shall  be  paid  only  from 
a  particular  fund  variously  designated  as  **  profits,** 
*'  net  profits,'*  **  net  earnings,**  **  surplus  profits,**  or 
equivalent  words.  These  terms  have  received  con- 
struction by  the  courts  from  time  to  time. 

"  Profits  **  and  '*  net  earnings  **  are  the  terms  most 
frequently  used.  They  are  convertible  and  denote  the 
excess  of  receipts  over  expenditures.* 


1  Lockhart  y.  Van  Alstyne,  31  Mich.  76. 

2  Connelly  v.  Davidson,  2  Sneed.  Tenn.  452.  "Profits"  and  "net  profiU'* 
are  substantially  synonymous  expressions;  but  the  aggregate  returns  are  often 
called  "  gross  profits,"  and  what  remains  after  deducting  expenses  "  net  pro- 
fits." These  different  uses  of  the  term  have  made  it  necessary  to  preserve  a  dis- 
tinction. Lindley  on  Part.,  15;  Story,  Part.,  sec.  23;  Fuller  v.  Miller,  105  Mass. 
103.  Passing  a  resolution  that  "  the  report  of  the  assessors  of  income  tax  of 
the  profits  of  last  year  be  made  in  the  individual  names  of  the  stockholders  and 
their  respective  amounts  charged  to  their  account  when  paid,"  does  not  con. 
stitute  a  division  of  the  profits.  Reading  Fire  Ins.  A  Trust  Co.  v.  Reading  Iron- 
Works  (Pa.),  21  A.  170.  Aside  from  this  relative  significance  which  usage  has 
given  it,  the  term  "  profits  "  means  the  gain  which  comes  in  oris  received  from 
any  business  investment  when  both  receipts  and  expenditures  are  to  be  taken 
into  accoimt,  People  v.  Supervisors,  4  Hill  (N.  Y.),  20,  but  it  is  not  limited  to 
what  remains  after  the  payment  of  every  debt,  but  the  excess  of  ordinary  re- 
ceipts over  expenses  properly  chargeable  lo  revenue  account.  Mills  v.  Northern 
Ry.  of  B.  A.  Co.,  L.  R.  5  Ch.  621;  Lee  v.  Neuchatel  Co.,  L.  R.  41  Ch.  Div.  1; 
Birch  V.  Cropper,  L.  R.  14  App.  Gas.  525.  Depreciation  of  buildings  in  which  a 
business  is  carried  on,  although  original  capital  was  invested  in  their  erection,  is 
not  usually  taken  into  account  in  estimating  profits.  Eyster  v.  Centennial  Bd.  of 
Fin.  04  U.  S.  500. 
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The  term  *'  net  profits  '*  as  applied  to  corporations  is 
the  snm  remaining  to  be  divided  among  the  stock- 
holders after  discharging  or  providing  for  every  out- 
going expenditure  properly  chargeable  against  the 
period,  whether  long  or  short,  for  which  the  profits  are 
to  be  calculated  ;  ^  in  other  words,  what  remains  as  the 
<3lear  gains  of  a  business  venture  after  deducting  the 
capital  invested,  the  expenses  incurred  in  its  conduct 
and  the  losses  sustained  in  its  prosecution.^ 

It  would  be  difficult  to  distinguish  between  the  literal 
meaning  of  *'  net  profits"  and  *'  net  earnings."  But  the 
latter  term  has  been  given  a  somewhat  more  restricted 
definition  when  applied  to  railroad  management  than  in 
other  enterprises.  In  a  general  sense  the  term  denotes 
the  gross  receipts  less  the  expenses  of  operation  and 
management  in  earning  such  receipts.^ 

But  courts  have  often  required  several  other  kinds  of 
<)harges,  such  as  interest  on  bonded  indebtedness,  to  be 
taken  into  consideration  and  deducted  before  the  pay- 
ment  of  dividends  from  the  fund.* 

Within  the  meaning  of  an  act  relating  to  the  dividends 
which  savings  banks  were  authorized  to  make,  "  surplus 
profits"  were  held  to  consist  of  earnings  actually 
received.^ 


1  GlMier  ▼.  Rolls,  L.  R  42  Gb.  Div.  463. 

^  Park  y.  Grant  Looomotive  Works,  40  N.  J.  Eq.  114;  8  A.  1(18.  Neither  the 
legal  nor  any  rate  of  interest  is  to  be  deducted.  There  may  be  net  profits 
amounting  to  less  than  the  legal  rate  of  interest.    Tutt  ▼.  Lang,  50  Ga.  889. 

*  St.  John  v.  ErleKy.  Co.,  22  Wall.  146.  See  also,  Bates  v.  Androscoggin  R. 
Co.,  49  Me.  491;  Sioux  City,  etc.,  R.  Co.  v.  U.  S.,  110  U.S.  205;  Union 
Pacific  R.  Co.  V.  U.  S.,  99  U.  S.  700;  Barry  v.  M.  K.  A  T.  R.  Co.,  27  Fed.  Rep.  1. 

«  Belfast  &  M.  L.  R.  Co.  y.  Belfast,  77  Me.  445;  1  A.  362;  ChaflFee  v.  Rutland 
K.  Co.,  55  Vt,  110;  Taft.  v.  Hartford,  etc.,  R.  Co.,  8  R.  I.  310. 

»  People  V.  S.  F.  Say.  Union,  72  Cal.  199;  13  P.  496.  Compare  Williams  y. 
Western  Un.  Tel.  Co.,  93  N.  T.  162.  Unearned  premiums  upon  policies  re- 
<:eiyed  by  an  insurance  company  are  not  surplus  profits  which  the  directors  are 
authorized  to  distribute  as  diyidends.  Scott  y.  Eagle  F.  Ins.  Co.,  7  Paige,  Ch. 
<N.  Y.),  198. 


478  PABTICIPATION   IN    PROFITS.  §   441 

§  441.  Ihity  of  directors  with  respect  to  diyidends. — It  is 

to  the  interest  of  all  creditors  and  the  state,  as  well  as 
of  all  solvent  shareholders,  that  the  property  of  a  cor- 
poration shall  be  preserved  intact  to  fulfil  the  purposes 
for  which  it  was  formed,  and  that  it  shall  not  be  ren- 
dered insolvent  by  a  division  of  its  earnings  when  its 
financial  condition  does  not  justify  it.  Just  what  that 
condition  is,  is  sometimes  a  difficult  question  to  deter- 
mine. The  gross  receipts  constitute  the  general  fund 
out  of  which  expenses  and  net  earnings  are  to  be  paid, 
and  the  first  of  these  has  the  higher  claim  on  the  fund. 

The  injustice  which  it  is  the  object  of  a  statute  for- 
bidding dividends  being  paid  from  the  capital  stock  or 
other  funds  of  a  corporation  than  the  net  earnings  to 
prevent  is  too  apparent  to  require  elucidation. 

The  capital  stock  of  a  corporation,  like  that  of  a  co- 
partnership or  joint-stock  company,  is  made  up  of  the 
amounts  which  the  partners  or  associates  put  in  as 
their  stake  in  the  concern.  To  this  they  add  upon  the 
credit  of  the  company  from  the  means  and  resources  of 
others  to  such  an  extent  as  their  own  prudence  or  the 
confidence  of  such  other  persons  will  permit.  Such 
additions  are  held  in  trust ;  they  do  not  form  capital. 
If  successful  in  their  career  the  surplus  over  and  above 
their  capital  and  debts  becomes  profits,  and  is  either 
divided  among  the  partners  and  associates  or  used  still 
further  to  extend  their  operations.* 

From  the  nature  of  the  case  no  definite  rules  can  be 
established  for  the  guidance  of  corporate  agents  in  the 


1  Barry  ▼.  Merchants'  Bxchange  Co.,  1  Sandf.  Ch.  280.    Where  a  corporaticn 

has  on  hand  actual  capital  available  for  the  payment  of  debts  exceeding  the 

amotmt  to  which  it  has  reduced  its  stock,  the  excess  may  generally  be  distributed 

!  among  the  stockholders.    Strong  v.  Brooklyn  C.  T.  B.  Co.,  93  K.  T.  426.     See 

Crandall  v.  Lincoln,  10  Am.  &  Eng.  Cor.  Gas.  149;  Siegnoret  v.  Homer  Ins.  Co. 
and  note,  Id.  131,  134;  In  re  Direct  Spanish  Tel.  Co.,  10  Id.  S77;  Baringtyoe  ▼• 
Same,  Id.  35S. 


§    442  PAETICIPATION  IN  PB0PIT8.  479' 

exercise  of  the  important  function  of  declaring  dividends 
and  by  which  the  wisdom  and  good  faith  of  its  exercise 
can  be  determined  afterwards.  Courts  of  equity  look 
carefully  into  all  the  attendant  circumstances,  and,  unless 
it  is  plainly  apparent  that  the  directors  have  abused 
their  discretionary  power  to  such  an  extent  as  to  injure 
the  ultimate  interests  of  shareholders  or  imperil  the^ 
rights  of  creditors,  refuse  to  interfere.^ 

§  442.  When  a  court  of  equity  will  order  a  diridend  paid. 
— ^But  while  the  general  rule  is  as  just  stated,  yet  when 
the  right  to  a  dividend  is  clear  and  there  are  funds  from 
which  it  can  properly  be  made,  and  the  directors  inequi- 
tably, wantonly  or  oppressively  are  using  their  power,  a 


1  Hnnter  ▼.  Boberts  (Mich.  1890),  31  Am.  A  Eng.  Corp.  Cases,  849;  Howell  y. 
Chicago,  etc.,  R.  R.  Co.,  51  Barb.  378;  Ely  v.  Sprague,  Clarke's  Ch.  (N,  Y.)  851 ; 
William  ▼.  Western  Un.  TeL  Co.,  98  N.  T.  162;  Park  v.  Grant  Locomotive  Wks.,. 
40  N.  J.  £q.  114;  Barnard  v.  Vermont,  etc.,  R.  R.  Co.,  7  Allen,  512;  Chaffee  v. 
Rutland  R.  R.  Co.,  55  Vt.  110;  Smith  v.  Prattyille  Mfg.  Co.,  29  Allen,  503; 
Barry  ▼.  Merchants*  Bxch.  Co.,  1  Sandf.  Ch.  280;  Rex.  v.  Bank  of  England,  ^ 
Bam.  A  Aid.  020;  Stringer's  Case,  L.  R.  4  Ch.  475;  Browser  v.  Monmouthshire 
Ry.  &  Canal  Co.,  4  Eng.  L.  &  Eq.  118.  Directors  may  distribute  part  and  with* 
hold  a  part  of  profits.  State  y.  Baltimore,  etc.,  R.  R.  Co.,  6  Gill.  363;  State  y. 
Bank  of  La.,  0  La.  745.  An  action  at  law  will  not  lie  to  compel  directors  to  de- 
clare a  diyidend.  The  remedy  is  in  equity.  Karnes  y.  Rochester,  etc.,  R.  R. 
Ca,  4  Abb.  Pr.  N.  S.  107;  Carpenter  y.  N.  Y.,  etc,  R.  R.,  5  Abb.  Pr.  277.  The 
courts  will  not  interfere  except  in  a  yery  strong  case.  State  y.  Bank  of  La., 
supra;  Lambert  y.  Neuchatel  Asphalt  Co.,  51  L.  J.  Ch.  882.  See  Dent  y.  Lon- 
don Tramways  Co.,  50  L.  J.  Chan.  190;  8.  c.  L.  R.  16  Chan.  Diy.  344;  Dayidson 
y.  Gilliss,  Id.  182.  Nor  can  the  free  exercise  of  this  discretion  of  the  directors 
be  forestalled  or  interfered  with  by  or  on  account  of  the  contracts  of  promoters 
or  original  incorporators  with  respect  to  the  disposition  of  profits.  Coyote,  etc., 
Co.  y.  Ruble,  8  Or.  284.  See  Richardson  y.  R.  R.  Co. ,  44  Vt.  613.  In  Hunter  y. 
Roberts  (Mich.),  31  Am.  &  Eng.  Corp.  Cas.  349,  356,  the  court  said:  '*  Courts  of 
equity  will  not  interfere  in  the  management  of  the  directors  unless  It  is  clearly 
made  to  appear  that  they  are  guilty  of  fraud  or  misappropriation  of  the  corpo- 
rate funds,  or  refuse  to  declare  a  diyidend  when  the  corporation  has  a  surplus  of 
net  profits  which  it  can  without  detriment  to  its  business  divide  among  its- 
stockholders,  and  when  a  refusal  to  do  so  would  amount  to  such  an  abuse  of 
discretion  as  would  constitute  a  fraud  or  breach  of  that  good  faith  which  they 
are  bound  to  exercise  toward  the  stockholders." 
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court  of  equity  will  interfere  to  compel  the  company  to 
declare  a  dividend.* 

It  is  not  indispensable  that  a  company  be  free  from 
the  pressure  of  floating  debt  before  a  court  of  equity 
will  compel  it  to  pay  a  dividend  even  to  holders  of 
non-preferred  stock.*  A  somewhat  different  rule  ap- 
plies with  respect  to  the  right  of  preferred  stockholders 
to  have  a  dividend  declared,  and  a  court  of  equity  will 
sometimes  entertain  a  bill  by  them  under  circumstances 
which  would  not  warrant  interference  on  behalf  of  a 
holder  of  common  stock.  The  question  is  one  upon 
which  the  decision  of  the  directors  is  not  conclusive, 
but  will  be  reviewed  by  the  court.^ 


1  Belfast  &  M.  L.  R.  Co.  v.  Belfast,  77  Me.  445;  State  ▼.  Bank  of  La.,  6  La. 
745;  Williston  v.  Mich.  So.  &  No.  Ind.  R.  Co.,  13  Allen,  400;  Scott  v.  Eagle 
F.  Ins.  Co.,  7  Paige,  203;  Boardman  v.  Lake  Shore  <fe  M.  S.  R.  Co.,  S4  N.  T. 
157;  Stevens  ▼.  S.  Div.  By.  Co.,  9  Hare,  313;  Jermain  v.  Lake  Shore  &  M.  S. 
R.  Co.,  91  N.  Y.  483;  Pratt  v.  Pratt,  33  Conn.  448;  Beers  v.  Bridgeport  Spring 
Co.,  42  Conn.  17;  Brown  v.  ©uf.,  etc,  R.  R.  Co.,  27  Hun,  342.  Coortsof  equity 
will  never  hesitate,  in  a  plain  case  of  neglect  and  refusal  on  the  part  of  directors, 
the  finances  of  the  corporation  justifying  it,  to  compel  directors  to  pay  a  divi- 
dend to  preferred  shareholders  who  are  equitably  entitled  to  it.  Hazeltine  v, 
Belfast  &  M.  L.  R.  Co.,  79  Me.  411;  10  A.  328.  And  directors  will  be  compelled 
to  declare  a  dividend  and  sale  of  all  the  corporate  property.  Cramer  v.  Bird,  L. 
R.  6  Eq.  143. 

2  Hazeltine  v.  Belfast  &  M.  L.  R.  Co.,  79  Me.  411.  An  action  at  law  will  not 
lie  against  a  corporation  by  a  stockholder  for  Its  refusal  to  declare  a  dlvidendp 
Karnes  v.  Rochester  A  G.  V.  R.  Co.,  4  App.  Pr.  (N.  Y.)  N.  S.  107. 

>  Hazeltine  V.  Belfast,  etc.,  R.  Co.,  79  Me.  411;  Henry  v.  Ot.  N.,  etc,  Ry, 
•Co.,  4  R.  &  J.  1;  Boardman  v.  Lake  Shore,  etc,  R.  Co.,  84  N.  T.  157,  180;  Bel- 
fast,  etc.,  R.  Co.  v.  Belfast,  77  Mc  445.  In  the  last  case  the  court  say:  *^It 
does  not  necessarily  follow  that  debts  should  be  wholly  paid  before  a  dividend 
is  disclosed  merely  because  they  are  of  a  floating  character.  When  the  right  to 
a  dividend  is  clear  and  there  are  funds  from  which  it  can  properly  be  made,  a 
court  of  equity  will  interfere  to  compel  the  company  to  declare  it."  See  also, 
Sturge  V.  Eastern,  etc.,  R.  Co.,  7  De  G.  M.  &  6.  158;  Smith  v.  Cork,  etc,  R.  Ca, 
L.  R.  3  Eq.  358;  Bailey  v.  Hannibal,  etc.,  R.  Co.,  1  Dill.  174;  Prouty  v.  Mich., 
etc.,  R.  Co.,  1  Hun,  655;  Thompson  v.  Erie,  etc.,  R,  Co.,  45  N.  Y.  468;  Bar- 
nard V.  Vermont,  etc.,  Co.,  89  Mass.  572;  Williston  v.  Mich.,  etc,  R.  Co.,  95 
Mass.  400,  holding  that  when  a  preferred  stockholder  Is  entitled  to  share  prorata 
with  holders  in  common  stock  in  dividends  over  and  above  the  preference,  his 
remedy  is  by  suit  in  equity,  and  not  by  action  at  law  against  the  corporation. 
It  was  held,  however,  in  Westchester,  etc.,  Co.  v.  Jackson,  77  Pa,  St.  321;  that 
assumpsit  was  the  proper  remedy  for  dividends  on  preferred  stock.    The  daim 
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§  448.  Capital  stock  cannot  be  impaired.— The  managing 
oflBcers  will  not  be  allowed  by  misconduct  to  reduce 
the  capital  stock  of  a  corporation  below  the  amount 
limited  by  the  charter,  though  such  reduction  often 
results  from  misfortune  or  the  accidents  of  business 
over  which  they  have  no  control  and  for  which  they 
are  not  responsible. 

Corporate  property  in  excess  of  its  capital  stock  is 
often  in  a  general  sense  regarded  as  a  part  of  the 
capital ;  but  in  a  strict  legal  sense  it  is  surplus  property. 
The  managing  agents  have  the  bare  right  to  divide  the 
property  in  kind  among  the  shareholders,  though  in 
most,  cases  such  division  being  impracticable  the  prop- 
erty is  converted  into  cash,  and  that  is  turned  over  to 
shareholders  as  dividends.* 

§  444.  The  nature  of  the  investment  important.-In  some 
corporate  enterprises  it  is  the  design  and  purpose  that' 
the  original  capital  acquired  from  the  shareholders 
shall  be  invested  in  property  of  uncertain  and  wasting 
character.  Thus  in  a  lease  or  purchase  of  mining 
property  the  termination  and  exhaustion  is  only  a  matter 
of  time.  In  such  cases  it  is  plain  that  unless  an 
accumulation  of  profits  or  a  sinking  fund  is  provided 
to  take  the  place  of  a  constantly  depreciating  value  of 
the  investment,  the  business  of  the  corporation  and  its 
assets,  other  than  its  machinery  and  other  loose  prop- 
erty, will  come  to  an  end  and  disappear  simultaneously. 


■of  the  preferred  shareholder  was  considered  in  the  nature  of  a  mortgage  and  the 
proceeding  not  an  attempt  to  enforce  the  declaration  of  a  dividend.  In  Thomp- 
son T.  Erie,  etc.,  R.  Co.,  45  N.  T.  468,  It  was  held  that  in  an  action  brought  by  a 
preferred  shareholder  against  the  corporation  the  holders  of  common  stock  are  not 
necessary  parties.  Compare  Rutland  R.  Co.  v.  Thrall,  35  Ya.  536;  Richardson 
y.  Yt.,  etc.,  Co.,  44  Yt  613;  Barnard  v.  Yt.,  etc.,  R.  Co.,  89  Mass.  512;  Bates 
V.  Androscoggin,  etc.,  R.  Co.,  40  Me.  491. 

1  Scott  y.  Cent.  R.  R.,  etc.,  Co.  of  Oa.,  52  Barb.  45;  Williams  v.  Western 
Union  Tel.  Co.,  93  N.  Y.  16^. 

31 
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Of  coarse  if  the  company  does  bnsiness  on  a  cash  basis 
it  may  disburse  all  the  current  profits  of  the  business 
in  the  form  of  dividends  to  the  stockholders  without 
loss  or  injury  to  any  one  ;  and  it  seems,  without  some 
provision  in  the  charter  or  by-laws  looking  to  their 
security,  creditors  will  have  no  right  to  interfere  ^th 
the  control  and  disposition  of  the  earnings  in  any  event. 
Outside  parties  must  take  notice  of  the  nature  and 
probable  result  of  the  corporate  venture,  and  contract 
with  the  corporation  with  these  in  view.  In  such  cases 
dividends  may  be  paid  out  of  current  annual  profits, 
out  of  profits  arising  from  the  excess  of  ordinary 
receipts  over  expenses  properly  chargeable  to  the 
revenue  account,  provided  it  is  done  honestly.  The 
capital  and  revenue  accounts  are  to  be  regarded  as 
distinct  and  separate  accounts  ;  and  for  the  purpose  of 
determining  profits,  accretions  to  and  diminutions  of 
the  capital  will  be  disregarded.^ 

§  445.  Discretionary  power  of  directors  to  provide  for 
f atnre  mataring  liabilities.— But  the  mere  existence  of  a 
surplus  does  not  always  justify  the  declaration  of  a 
dividend.  There  may  be  obligations  to  mature  at  a 
future  time  secured  by  mortgage  on  the  property  of  the 
corporation,  in  which  case,  and  in  all  similar  cases,  it 
will  be  but  the  exercise  of  ordinary  prudence  by  the 
directors  to  refuse  to  treat  a  surplus  not  immediately 
needed  as  net  earnings,  and  to  preserve  the  accumula- 
tions to  meet  the  outstanding  indebtedness  at  its 
maturity.^ 


^  Lee  T.  Kenchatel  Asphalt  Co.,  L.  R.  41  Oh.  Div.  1.  See  also,  WUliams  v. 
Western  Un.  tel.  Co.,  03  N.  Y.  162;  Strong  v.  Brooklyn  Cross-Town  R.  R.  Co., 
Id.  427;  Park  v.  Grant  Locomotive  Works,  40  N.  J.  £q.  114.  Compare  In  re 
Oxford  Benefit  B.  A  I.  Soc.,  L.  R.  85  Ch.  D.  502. 

2  In  the  case  of  Karnes  v.  Rochester,  etc.,  R.  R.  Co.,  4  Abb.  Pr.  N.  S.  107,  a 
stockholder  sought  to  compel  the  defendant  corporation  to  declare  and  pay  a 
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§  446.  When  diyidend  becomes  property  of  shareholder. — 

A  distinction  exists  between  the  shareholder's  right 
to  have  a  dividend  declared  and  his  right  to  a  dividend 
already  declared.  In  the  latter  case  the  directors  cannot 
refuse  to  pay  it  because  they  have  determined  to  estab- 
lish a*  surplus  fund  with  a  view  to  benefit  the  corpora- 
tion and  its  stockholders.  The  dividend  has  already 
become  a  debt,  and  cannot  be  disposed  of  without  the 
consent  of  the  person  entitled  to  it,*  and  is  subject  to 
garnishment  or  attachment  or  execution  like  other 
debts.^ 

§  447.  Delay  in  making  demand. — Dividends  declared 
on  stock  in  a  corporation  are  payable  on  demand  like 
irregular  deposits  in  a  bank.  Until  demand  and  refusal 
prescription  and  limitation  do  not  begin  to  run  against 
the  person  entitled. 


dividend  on  the  ground  that  it  then  had  a  large  snrplns  on  hand  not  needed  for 
expenses. 

It  appeared  that  the  grotmd  upon  which  they  had  refused  was  the  fact  that 
the  company  was  largely  indebted,  though  its  liability  did  not  mature  until  some 
time  in  the  future.  The  court  clearly  defined  the  duties  and  powers  of  the 
directors  in  the  premises  as  follows:  *'  The  funds  on  hand  which  the  plaintiff 
asks  to  have  divided  and  distributed  among  the  several  stockholders  are  only 
about  half  sufficient  to  pay  the  indebtedness  of  the  defendant.  It  is  of  no  sort 
of  consequence  in  a  legal  point  of  view  that  the  debt  is  not  yet  due  and  has  a 
number  of  years  to  run  before  it  matures.  The  creditors  still  have  the  better 
right  to  the  funds  which  the  defendant  holds  for  them  in  trust.  The  court  can> 
not  undertake  to  say  judicially  that  the  future  business  of  the  corporation  wiU 
be  prosperous ;  nor  has  it  any  right  to  postpone  the  rights  and  claims  of  creditors 
to  future  earnings  and  accumulations,  even  if  it  could  be  certain  that  they  would 
accrue.  The  board  of  directors,  in  their  discretion,  and  in  view  of  all  the  facts 
within  their  knowledge,  might  do  this;  but  no  court,  I  apprehend,  would  even 
undertake  to  deal  in  such  a  manner  with  the  funds  of  a  corporation  which  was 
indebted  to  an  amount  at  least  double  the  fund  sought  to  be  distributed.'* 

1  Seeley  v.  N.  T.  Nat.  Exch.  Bank,  8  Daly,  400;  aff*d  78  N.  T.  606;  Beers  v. 
Bridgeport  Spring  Co.,  2  Weekly  Dig.  8;  42  Conn.  17;  King  v.  Patterson,  etc., 
R.  Co.,  29  N.  Y.  (5  Dutch.)  82;  Wheeler  v.  N.  W.  Sleigh  Co.,  39  F.  347; 
Hopper  V.  Sage,  112  N.  Y.  580. 

2  Hughes  V.  Or.  Ry.  Co.,  11  Or.  158;  2  P.  94;  Norton  v.  Norton,  43  O.  St. 
609;  3  N.  £.  348. 
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Where  the  stock  of  an  expiring  corporation  is  merged 
in  the  stock  of  a  new  one,  organized  as  its  successor, 
acquiring  its  franchises  and  assuming  its  obligations,  a 
provision  inserted  in  the  charter  of  the  new  company, 
forfeiting  dividends  not  claimed  within  a  certain  period 
from  the  time  when  declared,  is  not  binding  upon  the 
old  stockholders  except  from  the  time  when  expressly, 
or  by  implication,  they  consent  thereto,  by  assuming  the 
quality  of  stockholders  in  the  new  company.^ 

§  448.  Converting  surplus  into  working  eapitaL — Ac- 
cumulated funds  of  a  corporation  are  sometimes  blended 
with  other  personal  property  in  such  a  manner  that, 
for  all  practical  purposes,  they  are  a  part  of  its  work- 
ing capital.  For  instance,  a  trading  corporation  having, 
in  addition  to  its  original  chartered  capital,  accumu- 
lated earnings  which  it  invests  in  the  kind  of  securities, 
materials  or  merchandise  in  which  it  is  its  business 
to  deal.  This  the  directors  clearly  have  a  right  to 
do.  It  is  an  enlargement  and  extension  of  the  cor- 
porate enterprise  within  the  scope  of  its  chartered 
authority. 

A  bank  of  deposit,  exchange  and  loan  often  reserves 
a  portion  of  the  net  earnings  as  a  reserve  fund  to 
protect  itself  from  unseen  contingencies  and  liabilities, 
to  fortify  its  credit  and  facilitate  its  operations.  The 
same  may  be  said  of  many  other  private  moneyed  cor- 
porations requiring  at  times  the  command  of  large  re- 
sources in  ready  cash. 

A  railroad  corporation,  engaged  extensively  in  operat- 
ing its  lines  already  constructed,  often  finds  it  advanta- 


1  Aimont  y.  New  Orleans,  etc.,  R,  Co.,  41  La.  Ann.  1020;  31  Am.  A  Eog. 
Cor.  Cas.  174,  n.  In  this  case  it  was  held  that  an  old  stockholder  who  had  been 
ignorant  of  his  rights  and  of  the  transfer,  and  who  claimed  his  dividends  as  soon 
as  informed  of  their  existence,  could  not  be  affected  by  snch  a  provision  except 

infuturo. 
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geous  to  build  branch  lines,  construct  warehouses,  and 
transfer  boats,  and  make  numerous  investments  auxili- 
ary and  adjunctive  to  the  main  enterprise.  Where  the 
directors  see  fit  to  accumulate  a  surplus  for  purposes  of 
this  kind,  in  order  to  justify  their  conduct  in  so  doing, 
it  is  only  necessary  to  show  that  they  are  acting  in  good 
faith,  and  that  the  probabilities  are  in  favor  of  the 
profitableness  of  the  proposed  investment  of  the 
surplus.  Suet  showing  is  a  good  defence  to  any  action 
to  compel  them  to  declare  a  dividend.^ 

A  stockholder  has  no  legal  claim  to  any  portion  of 
the  net  earnings  until  a  dividend  has  been  declared.  If, 
before  that  event,  he  assigns  his  shares,  the  transfer 
carries  with  it  the  right  to  all  undeclared  dividends,  no 
matter  when  earned.  The  profits  before  separation 
from  the  general  fund  by  act  of  the  board  of  directors 
constitute  a  part  of  the  assets  of  the  corporation.^ 


1  The  proTlsionof  the  "  plan  and  agreement  *'  for  reorganization  of  a  railway 
company  that  preferred  stock  should  entitle  ''  the  holders  to  non-cnmolative 
dividends  at  the  rate  of  6  per  cent,  per  annum  in  preference  to  the  payment  of 
any  dividend  on  the  common  stock,  but  dependent  upon  the  profits  of  any  par> 
ticular  year  as  declared  by  the  board  of  directors/^  was  held  not  to  operate  ta 
deprive  the  directors  of  the  usual  discretion  of  managing  agents  of  corporations 
in  distributing  earnings.  The  words  "  as  declared  by  the  board  of  directors  " 
were  held  to  refer  to  dividends,  not  to  profits;  and  the  directors  could  devote  the 
profits  of  any  given  year  to  improvements  instead  of  dividends,  N.  Y.,  Lake 
Erie  &  W.  R.  Co.  v.  Xickals,  119  U.  S.  296.  See  also  Warren  v.  King,  10& 
U  S.  389;  U.  P.  R.  Co.  v.  U.  S.  99;  U.  S.  402;  Barnard  v.  Vermont  &  Mass. 
R.  Co.,  7  Allen,  612;  Wllliston  v.  Mich.  Sou.  R.  Co.,  13  Allen,  400;  Chaifee  v. 
Rutland  Railroad,  55  Vt.  110;  Taft  v.  Hartford,  P.  A  F.  R.  Co..  8  R.  I.  310; 
Elkins  V.  Camden,  &  Atl.  Co.,  36  N.  J.  Eq.  233;  Lockhart  v.  Van  Alstyne,  3X 
Mich.  76;  Culver  v.  Reno  R.  E.  Co.,  91  Pa.  St.  367.  It  has  been  held  that 
directors  may  apply  accumulated  profits  to  the  payment  of  unpaid  balances 
due  on  subscriptions  instead  of  distributing  it  to  stockholders  in  the  form  of 
dividends.    Kenton,  etc.,  Co.  v.  McAlpin,  5  Fed.  R.  737. 

'  Burroughs  v.  North  Carolina  R.  R.  Co.,  67  N.  C  370;  Boardman  v.  Lake 
Shore,  etc.,  R.  R  Co.,  84  N.  Y.  157;  Granger  v.  Bassett,  98  Mass.  462;  Lock- 
hart  V.  Van  Alstyne,  31  Mich.  7«;  Curry  v.  Woodward,  44  jxle^.  305;  Phelps  v. 
Farmers',  etc.,  Bank.  26  Conn.  269;  Goodwin  ^'.  Hardy,  57  Me.  143;  Brundage 
v.  Brundage,  65,  Barb.  397;  where  the  owner  of  bank  stock  directed  another  to 
obtain  all  the  money  possible  thereon  and  pay  the  owner's  debt  to  a  bank  and 
addde:  **  You  may  apply  any  and  all  balance  towards  the  part  of  any  Indebted- 
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§  449.  Profits  mast  be  distributed  impartiaUy. — There 
mast  be  no  discrimination  among  stockholders  of  the 
same  class  in  the  payment  of  dividends.* 

All  stockholders  during  any  given  period  are  equally 
interested  in  the  property  and  business  of  a  corpora- 
tion. Hence,  in  declaring  a  dividend  on  the  results  of 
corporate  operations  at  the  end  of  such  period  or  after- 
wards, the  directors  have  no  right  to  discriminate  among 
them  unless  the  charter  gives  them  that'  power.  And 
in  such  case  a  court  of  equity  will  interfere  at  the  suit 
of  a  wronged  shareholder  and  compel  the  directors  to 
do  equal  justice  to  all,  without  discrimination.* 

All  the  shareholders,  at  the  time  when  a  dividend  is 


ness  to  yon,'*  it  was  held  the  holder  of  the  order  could  not  maintain  an  action 
against  the  company  for  dividends  due  on  the  stock.  Ware  v.  Merchants*  NaU 
Bank,  151  Mass.  445.  A  due-bill  payable  **  from  the  first  dividends  declared  by  *' 
a  certain  company,  is  payable  out  of  the  maker*  s  share  of  the  assets  of  the  com- 
pany -on  its  going  into  liquidation,  and  dividing  the  assets  among  the  share- 
holders, without  having  declared  a  dividend  on  profits.  Cozad  v.  McKee,  130 
Pa.  St.  406;  18  A.  618.  A  building  and  loan  association  which  has  loaned  money 
to  one  of  its  stockholders  on  a  bond  and  mortgage  conditioned  for  the  payment 
of  a  specified  rate  of  interest,  together  with  a  monthly  installment  on  each  share 
of  the  stock  owned  by  him,  until  the  principal  sum  is  paid,  can  recover,  on  fore- 
closure, the  amount  in  arrear,  without  any  deduction  for  the  monthly  install- 
ments paid  by  the  stockholder,  as  he  will  receive  the  benefit  of  such  installments 
in  the  increased  value  of  his  shares.  People* s  Building  &  Loan  Ass*n  v.  Furey 
(K.  J. ),  20  A.  880.  *'*'  As  a  general  rule,  nothing  earned  by  a  corporation  can  be 
regarded  as  profits  until  it  shall  have  been  declared  to  he  so  by  the  corporation 
itself  acting  by  its  board  of  managers.  The  fact  that  a  dollar  has  been  earned 
gives  no  stockholder  the  right  to  claim  it  until  the  corporation  decides  to  dis- 
tribute it  as  a  profit.  The  wisdom  of  such  distribution  must  of  necessity  rest 
with  the  corporation  itself.  From  motives  of  prudence  and  self-interest,  it  is 
frequently  desirable  to  add  all  or  a  portion  of  the  earnings  to  the  capital,  liiis  is 
sometimes  necessary  as  a  basis  of  credit  for  more  enlarged  operations.  It  is  often 
a  wise  exercise  of  discretion  for  a  corporation  to  strengthen  itself  in  this  way, 
and  with  such  discretion  a  stockholder  cannot  interfere.  His  only  remedy  is  by 
an  appeal  to  the  ballot  at  the  election  for  directors.**  Moss*  Appeal,  83  Penn. 
St.  264,  per  Paxton,  J. 

1  Harrison  v.  Mexican  R.  R.  Co.,  L.  R.  19  Eq.  858. 

«  Jones  V.  Terra  Haute,  etc.,  R.  R.  Co.,  57  N.  Y.  196;  Luling  v.  Atl.  Mut.  Ins, 
Co.,  46 Barb.  510;  29  Barb.  353;  17  How.  Pr.  529;  Phelps  v.  Farmers',  etc.,  Bank, 
26  Conn.  269;  Atlantic <fr  Ohio  Tel.  Co.  v.  Com.,  3  Brewst  366;  Ryder  v.  Alton, 
<^tc.,  R.  R,  Co.,  13  ni.  516. 
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<ieclared,  have  a  right  to  participate,  irrespective  of  the 
time  at. which  they  became  shareholders,  or  dm^ing 
what  period  the  profits  out  of  which  the  dividend  is  de- 
-clared  were  earned.^ 

A  corporation  cannot  by  any  act  interfere  with  rights 
existing  under  and  by  virtue  of  its  shares  ahready  sold 
and  in  the  hands  of  certificate  holders. 

A  charter  conferred  a  banking  franchise  upon  the 
then  subscribers  to  the  capital  stock,  and  upon  "  all 
those  who  shall  afterwards  subscribe  "  so  far  as  to 
make  up  the  full  capital.  The  board  of  directors,  on  a 
-certain  day  before  the  entire  amount  authorized  had 
been  taken,  adopted  a  resolution  to  fill  up  the  authorized 
'Capital,  and.  giving  liberty  to  all  stockholders  who  had 
paid  up  their  subscriptions  in  full  to  subscribe  for  the 
new  stock  within  a  limited  time,  in  amounts  propor- 
tioned to  the  number  of  shares  held  by  them  respect- 
ively, and  notice  was  sent  to  those  not  in  arrears. 
Afterwards  plaintiff,  who  was  in  arrears  on  his  subscrip- 
tion at  the  date  of  the  resolution,  went  to  the  bank, 
paid  up  his  arrears,  and  demanded  permission  to  sub- 
scribe for  his  proportion  of  the  new  stock,  which  was 
then  at  a  premium.  Permission  was  refused,  and  he 
sued  the  corporation  for  damages. 

The  court,  in  passing  upon  the  duties  and  rights  of 
the  parties  under  this  state  of  factg,  said  :  *'  Since  the 
acts  of  incorporation  do  not  declare  how  the  untaken 
stock  shall  be  disposed  of,  it  stood  like  all  the  other 
corporate  franchises  and  belonged  to  the  corporators, 
and  they  had  a  right  to  all  the  profits  that  could  be 
derived  from  it — the  bank  held  the  right  in  trust  for  its 
members.  The  directors  might  order  it  to  be  sold,  and 
then  the  profits  would  be  shared  among  the  members 


1  Goodwin  v.  Hardy,  57  Me.  143;  March  v.  Eastern  R.  R.  Co.,  43  N.  H.  515. 
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at  the  next  dividend  ;  or  they  might  allow  each  mem- 
ber to  subscribe  for  his  proportion  of  the  new  stock  as 
nearly  as  it  could  be  fixed  in  mtegral  shares.  This 
right  is  easily  calculated  ;  it  could  not  be  given  to  one 
without  being  given  to  all ;  and  to  deprive  plaintiff  of 
his  share  was  a  legal  injury — ^a  violation  of  his  personal 
right  for  which  he  is  entitled  to  compensation."^ 

§  460.  Preference  may  be  given  by  statute  articles  or  by- 
laws.— It  may,  however,  be  provided  in  the  charter  or 
articles  of  an  association,  or  even  in  a  by-law  adopted 
before  rights  have  accrued,  that  certain  shares  shall  be 
preferred,  giving  all  subscribers  an  opportunity  to  elect 
in  which  class  of  shares  he  will  invest.^ 

• 

§  461,  Where  there  is  a  subsequent  acquiescence  to  a 
preference  given  to  a  part. — Stockholders  may,  by  acqui- 
escence in  acts  of  partiality  by  directors  in  the  distri- 
bution of  profits,  render  such  acts  binding  upon  them- 
selves. 

*'  And  where  third  parties  have  dealt  with  the  com- 
pany, relying  in  good  faith  upon  the  existence  of  cor- 
porate authority  to  do  an  act,  there  is  not  needed  that 
there  be  an  express  assent  thereto  on  the  part  of  the 
stockholders  to  work  an  equitable  estoppel  upon  them. 
Their  conduct  may  have  been  such,  though  negative  in 
character,  as  to  be  t&ken  for  an  acquiescence  in  the  act ; 
and  when  harm  would  come  to  such,  third  parties  if  the 


2  Reese  v.  Bank  of  Montgomery  Co.,  31  Pa.  10,  per  Lowbib,  J.  See  also^ 
Jackson  y.  Newark  P.  R.  Co.,  31  N.  J.  277;  Beers  v.  Bridgeport  Spring  Co.,  42 
Conn.  17;  Hale  y.  Republican  River  Bridge  Co.,  8  Kansas  46 ;  Chase  v.  Van- 
derbilt,  62  N.  T.  307;  Kent  y.  Quicksilver  Mining  Co.,  78  Id.  159. 

'^  Harrison  v.  Mexican  R.  R.  Co.,  L.  R.  19  Eq.  358.  In  Covington  v.  Covington, 
etc.,  Bridge  Company,  10  Bush.  (Ky.),  69  it  was  held  that  where  it  is  necessary, 
in  order  to  carry  into  effect  the  object  for  which  a  corporation  was  createtl ,  it 
may  be  constitutionally  authorized  by  subsequent  legislative  acts  to  borrow 
money  by  issuing  preferred  stock  and  pledging  its  resources  for  the  payment  of 
the  dividends  thereon. 
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act  swere  held  invalid,  the  stockholders  are  estopped 
from  questioning  it."  * 

But  the  power  to  give  preference  to  one  shareholder 
over  another,  as  by  issuing  preferred  stock  to  a  part, 
cannot  be  maintained  without  actual  authority  of  law 
or  the  consent  of  all  the  holders  of  common  shares. 

When  preferred  stock  has  been  issued  in  pursuance 
of  authority  contained  in  the  constating  instruments  or 
otherwise  conferred,  the  holder  is  usually  entitled  to 
priority  of  dividends  and  not  of  assets  and  capital. 

When  such  power  is  given,  the  preferred  shareholder 
ranks  before,  and  sometimes  even  to  the  exclusion  of, 
ordinary  members.^ 

§  462.  Payment  of  dividends  in  scrip. — In  England 
dividends  are  payable  only  in  cash  ;  ^  but  in  the  United 
States  a  charter  or  articles  often  provides  that  the  cor- 
poration may  retain  the  accumulated  profits  and  issue 
scrip  or  stock  dividends  in  lieu  thereof  to  tha  share- 
holders.* 

Power  to  increase  the  capital  stock  is  a  necessary  in- 
cident to  authority  to  do  this  where  all  the  original 
stock  has  been  taken. 

Unless  it  is  otherwise  provided  in  the  charter  or  by- 
laws, stock  dividends  become  at  once  a  part  of  the  cap- 


1  Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159,  per  Folgeb,  J. 

*  In  re  Bangor,  etc..  Slab  Co.,  L.  R.  20  Eq.  59;  In  re  London  India  Rubber 
Ca,  5  Id.  519. 

s  Haule  Y.  Gt.  Western  R.  R.  Co.,  L.  R.  3  Ch.  262. 

«  See  Howell  v.  Chicago,  etc.,  R.  R.  Co.,  51  Barb.  378;  Brown  ▼.  Lehigh 
Coal  etc,  Co.,  49  Pa.  St.  270;  Earp's  Appeal,  28  Pa.  St.  368;  Wiltbank's 
Appeal,  64  Id.  256;  Bailey  v.  Citizens*  Gas.  Light  Co.,  27  N.  J.  Eq.  196;  Sute 
V.  Bait,  etc,  R.  R.  Co.,  6  Gill.  363;  Citizens',  etc,  Ins.  Co.  v.  Lott,  45  Ala.  185. 
A  special  act  authorized  a  railroad  company  to  distribute  among  its  stock- 
holders the  shares  of  stock  purchased  by  it  from  the  state  luider  another  act. 
It  was  held  that  such  acts  give  authority  to  make  the  distribution,  notwithstand- 
ing the  provisions  of  the  general  law  forbidding  railroad  companies  declaring  a 
stock  dividend  without  authority  of  the  general  court.  Com.  v.  Boston  &  A. 
R.  Co.,  142  Mass.  146;  7  N.  E.  716. 
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tial  stock   of  the  corporation,  and  may  be  voted  even 
when  they  represent  net  earnings.^ 

This  doctrine,  however,  is  not  universally  recognized, 
and  a  dififerent  rule  has  been  adopted  in  New  York  and 
a  few  other  states.* 

When  a  corporation  has  power  to  increase  its  capital 
stock,  it  is  immaterial  whether  it  sells  the  additional 
shares  in  the  market  and  pays  the  proceeds,  in  the  form 
of  dividends,  to  the  original  shareholders,  or  awards  the 
shares  to  them  as  dividends  in  lieu  of  so  much  money  .^ 

§  453.  Distinction  between  new  allotment  and  scrip  divi- 
dend.— There  is  a  clear  distinction  between  an  allotment 
of  new  stock  to  shareholders  or  outside  parties  where 
all  that  was  authorized  by  the  charter  were  not  issued 
before  beginning  business,  or  to  another  corporation  in 
payment  for  its  plant  and  franchises  under  statutory 
power  to  acquire  the  same  and  consolidate,*  and  the 
payment  of  dividends  on  the  stock  already  held  in  new 
stock  or  scrip  entitling  the  holder  to  the  new  stock. 
The  latter  may  be  done  by  unanimous  consent  of  the 
stockholders,  without  special  statutory  authority  other 
than  general  authority  to  increase  the  capital.  But 
inasmuch  as  it  is  a  material  variation  of  the  terms  of 
contracts  of  subscription  made  on  the  basis  of  the  orig- 
inal capital,  it  is  plain  that  neither  the  majority  nor  the 
directors  in  the  exercise  of  general  discretionary  powers 


1  Bailey  v.  Railroad  Co.,  22  Wall.  604. 

2  Clarkson  y.  Clarkson,  18  Barb.  646;  Simpson  v.  Moore,  30  Id.  637;  Hyatt 
Y.  Allen,  56  N.  Y.  553.  Compare  Williams  v.  Western  Un.  TeL  Ca,  93  N.  Y. 
169. 

*  Howell  y.  Chicago,  etc.,  R.  R.  Co.,  51  Barb.  378.  The  following  cases 
decide  matters  pertinent  to  this  branch  of  the  subject.  Leland  y.  Hayden, 
102  Mass.  542;  Minot  y.  Paine,  99  Mass.  101 ;  Aahurst  y.  Field,  26  N.  J.  Eq.  1; 
Richardson  Y.  Richardson,  75  Me.  570;  Roberts*  Appeal,  92  Pa.  St.  407;  Riggs  y. 
Cragg,  26  Hun,  89;  Peirce  Y.  Burroughs,  58  N.  H.  302;  New  England  Trust 
Co.  Y.  Eaton,  140  Mass.  532. 

*  Supra,  Cli.  VI. 
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<3an,  without  express  authority  previously  conferred, 
-either  by  statute  or  in  the  articles  of  association,  or  given 
in  the  contracts  themselves,  retain  surplus  earnings  not 
needed  for  any  of  the  legitimate  purposes  of  the  com- 
pany, and  compel  stockholders  to  accept  an  increased 
interest  in  the  corporation  and  assume  a  corresponding 
increase  of  Kability  to  creditors.  True,  directors  have 
a  discretion  to  determine  how,  when  and  where  a  divi- 
dend shall  be  paid.  True,  also,  they  may  make  it  pay- 
able in  property  as  well  as  money  into  which  property 
has  been  converted.  But  to  deliver  a  further  interest 
in  the  corporation  when  the  contract  with  the  share- 
holder calls  for  the  profits,  whether  property  or  money, 
on  his  present  interest  cannot  properly  be  called  a  pay- 
ment at  all.  It  is  only  giving  to  the  stockholder  the 
evidence  of  what  he  had  before,  namely,  an  increased 
interest  in  the  aggregate  venture,  except  that  a  present 
right  of  enjoyment  is,  without  his  consent,  indefinitely 
postponed.  There  are,  however,  respectable  authorities 
which  maintain  the  doctrine  that  this  is  among  the 
powers  of  the  majority  and  a  discretionary  power  of  the 
directory  clothed  with  general  powers  of  management 
and  control.^ 


1  In  Williams  v.  Western  Union  TeL  Co.,  an  important  authority  on 
the  subject,  there  was  statutory  authority  under  which  the  legality  of 
the  proceedings  by  the  directors  might  very  reasonably  have  been  upheld; 
but  the  court  assumed  the  general  right  to  make  such  disposition  of  the 
surplus,  independent  of  the  statutes  referred  to.  See  also  Howell  v.  Chicago  & 
N.  W.  R.  Co.,  51  Barb.  378;  Jones  v.  Terre  Haute  &  R.  R.  Co.,  57  N.  Y.  190; 
Kenton  Fur,  etc.,  Co.  v.  McAlpin,  5  Fed.  Rep.  743;  Atty.-Gren.  v.  State  Bank,  1 
D.  <&  B.  Eq.  Cas.  545;  Minot  v.  Paine,  99  Mass.  101;  Rand  v.  Hubbell,  115  Id. 
471;  Brown  V.  Lehigh  Coal  and  Nav.  Co.,  49  Pa.  St.  270;  Com.  v.  Pittsburg, 
Fort  W.,  etc.,  R.  R.  Co.,  74  Id.  83;  Barton's  Trust,  L.  R.  5  Eq.  Cas.  239; 
Mills  V.  N.  R.  of  B.  A.  Co.,  L.  R.,  5  Ch.  App.  621.  Terry  v.  Eagle  Lock  Co.,  47 
Conn.  141,  sometimes  cited  in  this  connection,  was  decided  upon  an  entirely 
different  ground  than  the  right  of  the  majority  to  dispose  of  the  surplus  in  the 
way  of  a  stock  dividend.  In  fact,  the  court  clearly  recognize  the  right  of  the 
dissenting  stockholder  to  the  preventive  relief  prayed  for  had  he  been  guilty  of 
no  laches  resulting  in  the  interests  of  innocent  purchasers  of  the  new  shares  be- 
coming involved.    Cabpenter,  Judge,  delivering  the  opinion  said:  ^^  There  is  a 
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§  454.  Usiiallypftyableiiiculu— As  a  general  mle,  pay- 
ment must  be  in  lawful  currency,  and  in  the  absence  of 
a  provision  to  the  contrary  in  the  contract  or  articles 
the  shareholder  is  not  bound  to  accept  payment  in  any- 
thing else.^ 

Where  profits  had  so  accumulated  as  to  authorize  a 
dividend  of  four  per  cent.,  and  the  directors  by  resolu- 
tion declared  it  "  payable  in  New  York  State  currency,'* 
it  was  held  that  a  stockholder  was  not  bound  to  accept 


difference,  however,  between  a  cash  and  a  stock  dividend.  The  fonner  is  created 
by  a  single  vote  of  the  directors,  and  the  amount  thereby  becomes  severed  from 
the  general  fund  and  belongs  to  the  stockholders  pro  rcUa,  The  latter  can  be 
initiated  only  by  a  vote  of  the  stockholders.  That  is  followed  by  issuing 
the  stock,  and  the  increase  can  only  be  completed  legally  by  filing  with 
the  town  derk  and  with  the  secretary  of  the  state  the  certificates  re- 
quired by  law Again,  a  cash  dividend  entitles  the  stockholder  to 

so  much  money,  the   ordinary  way    in  which  he   receives    from    time    to 
time  the  fruits  of  his  InvestmenL     Such  dividends  do  not  materially  affect  the 
value  of  the  stock.    A  stock  dividend  is  exceptional.    It  does  not  add  to  his 
ready  cash,  but  it  changes  the  form  of  his  investment  by  increasing  his  number 
of  shares,  thereby  diminishing  the  value  of  each  share,  leaving  the  aggr^ate 
value  of  all  his  stock  substantially  the  same.**    See  also,  Scoville  v.  Thayer,  105- 
U.  S.  143;  Weaver  v.  Borden,  49  N.  Y.  286;  Barnes  v.  Brown,  80  Id.  5S4; 
Green's  Brice*  s  Ultra  Vires,  142 ;  Upton  v.  Tribilcock,  1  Otto,  45.    An  act  author- 
izing the  issue  and  delivery  of  shares  of  stock  in  payment  for  property  will  not 
authorize  its  issue  afid  delivery  for  another  purpose,  viz.,  for  distribution  as  a 
stock  dividend  among  the  stockholders  of  the  purehasing  company.    Scoville  v. 
Thayer,  supra;  N.  T.  etc.,  R.  Co.  v.  Schuyler,  34  X.  Y.  30,  49.    If  a  corpora- 
tion, instead  of  dividing  profits  actually  earned,  issues  scrip  certificates  of  in- 
debtedness therefor  convertible  into  stock  when  authority  to  increase  the  capi- 
ud  stock  shall  be  obtained,  the  life  tenants  of  the  stock  and  not  the  remainder- 
man acquire  title  to  the  scrip  certificates.      App.  of  Phila.  T.  S.,  D.  ^  I.  Co. 
(Pa.),  26  Am.  A  Eng.  Cor.  Cas.  433;  16  A.  734.    As  to  life  tenant  to  extraor- 
dinary dividends,  see  Gllkey  v.  Paine,  80  Me.  319;  31  Am.  &  Eng.  Corp.  Cas. 
21  Id.  349,  351;  Bauch  v.  Spronle,  Id.  426,  448,  n. 

The  articles  of  association  of  a  water  works  company  empowered  the  directors 
with  the  sanction  of  the  company  to  declare  a  dividend  "  to  be  paid^^  to  the 
shareholders.  After  having  invested  its  profits  in  an  extension  of  its  plant,  the 
directors  passed  a  resolution  proposing  to  give  the  shareholders  debenture  bonds 
bearing  interest  and  redeemable  at  par  by  an  annual  drawing  extending  over 
thirty  years.  It  was  held  that  the  proposition  contained  in  the  resolution  was 
ultra  tires,  and  the  directors  were  restrained  from  acting  on  it.  Wood  v. 
Odessa  W.  Co.,  L.  R  42  Ch.  Div.  633. 

1  Scott  V.  Central  R.  R.  Co.,  52  Barb.  45. 
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them  in  payment,  but  might  insist  upon  being  paid  in 
money.^ 

§  455.  Guaranteed  diyidends. — Shareholders  whose  cer- 
tificates provide  that  they  shall  receive  periodical  divi- 
dends, equal  to  a  certain  per  cent,  of  the  par  value  of  the 
stock,  are  entitled  to  receive  such  dividends  from  the 
net  earnings,  before  anything  is  paid  to  ordinary  share- 
holders ;  and  in  the  event  that  such  earnings  do  not  sat- 
isfy their  demand,  the  balance  must  afterwards  be  paid 
from  the  net  earnings,  when  earned  and  received  by  the 
company.^ 

Such  shares  are  said  to  be  preferred  or  guaranteed. 
No  difference  in  legal  effect  can  be  attributed  to  these 
words,  nor  have  they  by  custom  acquired  distinct  mean- 
ings.* 

The  guarantee  of  a  dividend  does  not  imply  that  the 
holder  shall  receive  dividends  equal  to  the  specified  per 
cent,  at  all  events.  Nor  can  a  corporation  bind  cred- 
itors and  other  shareholders  to  such  agreement  with- 
out their  clear  and  unequivocal  consent. 

§  456.  Conditioned  upon  the  earning  of  profits. — The 

guarantee  is  upon  the  implied  condition  that  profits  are 
earned.* 


^  Ehle  ▼.  Ghittenango  Bank,  24  N.  Y.  548.  See  also,  Keppel  ▼.  Petenbnig  R. 
K.  Co.,  Chase's  Decis.  167. 

<  Boardman  y.  Lake  Shore,  etc.,  R.  R.  Co.,  84  N.  Y.  167;  Lockhart  ▼.  Van 
Alstyne,  31  Mich.  76;  Gordon  ▼.  Richmond,  etc.,  R.  R.  Co.,  78  Ya.  501;  Totten 
y.  Tison,  54  Ga.  139;  Painsville,  etc.,  R.  R.  Co.  ▼.  Leyerett,  17  Ohio  St.  534; 
Prouty  y.  Mich.  Southern  A  Northern  Ind.  R  R.  Co.,  4  Thompson  &  Cook  (N. 
Y.)  230;  s.  c.  1  Hun,  655;  ElkinsY.  Camden,  etc.,  R.  R.  Co.,  36  N.  J.  Bq.  233; 
Union  Pacific  R.  R.  Co.  v.  United  States,  99  U.  S.  402;  Chaffee  y.  Rutland,  etc., 
R.  R.  Co.,  55  Vt.  110;  Thompson  y.  Erie  R.  R  Co.,  45  N.  Y.  465;  Belfast,  etc., 
R  R.  Co.  y.  Belfast,  77  Me.  445;  Cunningham  y.  Vt.,  etc.,  R.  R  Co.,  12  Gray, 
411:  Manning  y.  Quicksllyer  Mining  Co.,  24  Hun,  360. 

<  Henry  y.  Gt.  Northern  R  R  Co.,  4  K.  <fr  J.  1. 

«  Warren  y.  Khig,  108  U.  S.  389;  Burt  y.  Rattle,  31  Ohio  St  116. 


494  PAETICIPATION  m  PEOFETS.  §  45T 

The  guarantee  of  a  dividend  by  a  corporation  is  con- 
sidered by  the  courts  and  by  the  business  community 
also  to  mean  nothing  more  than  a  pledge  of  the  funds, 
legally  applicable  to  the  purposes  of  a  dividend.  In 
short,  it  is  a  dividend  and  not  a  debt  which  is  preferred 
and  guaranteed.! 

But  the  claim  of  the  preferred  shareholder,  to  the 
guaranteed  dividend,  will  prevail  over  that  of  ordinary 
shareholders  as  a  continuing  liability  entitled  to  prior 
liquidation  out  of  subsequent  profits,  although  the  dates 
at  which  they  are  payable  are  specified  in  the  certificate.^ 

§  467.  Bight  to  dividends  as  between  life  tenant  and 
remainderman.— The  life  tenant  and  not  the  remainder- 
man is  entitled  to  a  cash  dividend  of  profits  which  have 
been  earned  since  the  last  preceding  dividend,  if  the 
last  preceding  dividend  was  made  in  a  regular  and  rea- 
sonable time.* 

The  rule  applies,  though  the  dividend  in  question 
was  earned  wholly  or  in  part  prior  to  the  commence- 
ment of  the  life  estate.* 

But  where  the  dividend  is  declared   before  but  is 


1  Taft  ▼.  Bailroad  Co.,  8  R.  I.  385.  In  Bailey  y.  Hannibal,  etc,  R.  B.  Co.,  1 
IMllon,  174,  preferred  stock  certificates  issned  by  a  railroad  company  were  con- 
strued and  held  to  give  the  holders  thereof  a  preferable  right  to  the  first  seven 
per  cent,  of  the  net  earnings  each  year,  after  which  the  holders  of  common 
stock  were  entitled  to  the  next  seven  per  cent. ;  and  if  any  sorplus  remained  it 
should  go  to  the  holders  of  preferred  and  common  stock  equally. 

3  Boardman  et  al.  v.  Lake  Shore,  etc,  R.  R.  Co.,  84  N.  Y.  157;  Corey  ▼.  L. 
A  E.  R.  R  Co.,  29  Beav.  268;  Harrison  v.  Mexican  R.  R.  Co.,  19  Eq.  Gas.  858; 
Lindley  on  Part.  (4  Ed.),  796,  798;  Stevens  v.  S.  Devon  R.  R.  Co.,  9  Hare,  313; 
12Eng.  Law  &  Eq.  229;  Matthews  v.  G.  N.  R.  R.  Co.,  5  Jurist  (K.  S.),  Part  1, 
284. 

*  Barclay  v.  Wainwright,  14  Vesey,  66;  Norris  v.  Harrison,  2  Madd.  268; 
Clive  V.  Clive,  Eay,  600;  Murray  v.  Glaise,  17  Jur.  816;  Preston  v.  Melville,  16 
Sim.  163;  Gumming  v.  Boswell,  2  Jur.  (S,  S.)  1005.  See  Ware  v.  McCandish, 
11  Leigh,  595;  Price  v.  Anderson,  15  Sim.  473. 

*  Richardson  v.  Richardson,  75  Me.  570;  Bates  v.  McEinley,  31  Beav.  280; 
Jours  V.  Ogle,  L.  R.  8  Gh.  192;  Goldsmith  v.  Swift,  25  Hun,  201;  Jermain 
V.  Lake  Shore,  etc.,  R.  R.  Co.,  91  N.  Y.  483. 
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made  payable  after  the  testator's  death,  it  belongs  to 
the  estate.^ 

A  more  complicated  question  arises  when  the  divi- 
dend in  dispute  between  the  life  tenant  and  remain- 
derman is  not  a  cash  dividend  but  a  dividend  in  kind, 
that  is,  in  stock  or  property.  If  the  dividend  is  held  to 
be  income,  then  it  belongs  to  the  life  tenant ;  but  if  it  is 
held  to  form  a  part  of  the  principal  or  corpus  of  the 
estate,  then  it  goes  to  the  remainderman  or  inures  to 
the  benefit  of  his  estate.^ 


1  De  Gendre  v.  Kent,  L.  R.  4  Eq.  283.  See  also  Browne  ▼.  Collins,  L.  R.  12 
Eq.  686,  594;  Locke  v.  Yenables,  27  Beav.  698;  Cogswell  v.  Cogswell,  2  Edw. 
Ch.  231;  Abercrombie  v.  Riddle,  3  Md.  Ch.  820;  Wright  y.  Tuckett,  1  Johns. 
A  Hem.  266;  Farley  y.  Hydes,  42  L.  J.  Oh.  626. 

>  Upon  this  subject  a  rule  was  early  declared  in  Pennsylvania  which  seems 
reasonable  and  just.  Inasmuch  as  it  has  become  the  established  rule  in  all  the 
states,  with  two  exceptions  to  be  presently  noticed,  it  is  sometimes  called  the 
"  American  "  rule.  It  discards  all  technical  rules,  and  allows  the  facts  whether 
the  fund  out  of  which  the  extraordinary  dividend  is  to  be  paid  was  earned 
or  accumulated  before  the  life  estate  arose  or  afterwards  to  govern  in  decid- 
ing to  whom  they  shall  belong.  If  found  to  have  accrued  before  the  life 
estate  arose  the  fund  is  held  to  be  principal,  without  reference  to  the  time  when 
payable..  If,  on  the  contrary,  it  was  earned  or  accrued  during  the  life  estate,  it 
is  income  and  belongs  to  the  life  tenant.  Earps'  Appeal,  28  Pa.  St.  368;  Moss* 
Appeal,  83  F^  St.  264;  Yinton^s  Appeal,  99  Id.  434.  Under  the  operation  of 
this  rule  a  scrip  dividend  convertible  into  stock  belongs  to  the  life  tenant  where 
it  would  belong  to  him  if  payable  in  cash.  Philadelphia,  etc..  Company's  Ap- 
peal (Pa.),  16  Atl.  Rep.  734.  See  also.  Van  Doren  v.  Olden,  19  N.  J.  Eq.  176; 
Ashhurst  v.  Fields'  Admr.,  26  Id.  1;  Lord  v.  Brooks,  62  N.  H.  72;  Wheeler  v. 
Perry,  18  N.  H.  307;  Pierce  v.  Burroughs,  68  N.  H.  302;  Riggs  v.  Craggs,  89 
N.  T.  479;  In  re  Kemochan,  104  N.  Y.  618;  Clarkson  v.  Clarkson,  18  Barb.  646; 
Simpson  V.  Moore,  30  Barb.  637;  Goldsmith  v.  Swift,  26  Hun,  201;  Hites'  Ezrs. 
V.  Hites'  Devisees  (Ky.),  2  Ry.  A  Corp.  L.  J.  668. 

The  rule  which  was  established  in  Massachusetts  in  Minot  v.  Paine,  99  Mass. 
101,  and  has  since  been  adhered  to  in  that  state,  adopted  in  Georgia  under  the 
construction  given  to  the  statute  in  the  latter  state,  regards  cash  dividends, 
whether  large  or  small,  as  income,  and  gives  them  to  the  life  tenant,  and  stock 
dividends  as  capital  or  principal  and  gives  them  to  the  remainderman.  For 
subsequent  applications  of  the  rule  in  Massachusetts  see  Daland  v.  Williams, 
101  Mass.  671;  Leland  v.  Hayden,  102  Mass.  642;  Hemenway  v.  Hemenway,  134 
Id.  446;  N.  E.  Trust  Company  v.  Eaton,  140  Id.  602;  Davis  v.  Jackson  (Mass.), 
31  Am.  &  Eng.  Cor.  Cas.  387,  n. ;  25  N.  E.  21. 

For  Gktorgia  rule  see  Millan  v.  Gumard,  67  Ga.  284:  Code  of  Ga.,  sec.  2266. 
This  rule  seems  to  be  favored  in  the  District  of  Columbia.  Gibbons  v.  Mahan,  4 
Mackey,  130.    In  Rhode  Island  a  modification  of  the  Massachusetts  or  ^  *  Minot " 
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§  458.  How  far  Intention  of  testator  controls. — While 
the  intention  of  the  testator,  so  far  as  manifested,  should 
of  course  control  in  such  cases,  yet,  in  the  absence  of  a 
clear  expression  of  his  intention  and  direction  as  to 
what  shall  be  considered  principal  and  what  income,  the 
lawful  power  of  the  corporation  and  its  action  must  be 
examined,  and  will,  when  ascertained,  be  given  effect  in 
the  appropriation  and  use  of  its  earnings,  having  regard 
to  its  dealing  with  all  its  shareholders.^ 


rule  has  been  adopted,  which  is  more  favorable  to  the  remaiiideniian  than  to 
the  life  tenant.  See  Parker  v.  Bfason,  8  R.  I.  427;  Busbee  v.  Freeman,  11  K.  I. 
149;  Petition  of  Brown,  14  R.  L  371.  In  Green  v.  Smith  (B.  I.  1890),  the 
supreme  court  of  Rhode  Island  adheres  to  its  former  ruling.  In  DalaodT. 
Williams,  101  Mass.  571,  where  the  capital  stock  having  been  increased  by  three 
thousand  shares,  a  cash  dividend  of  forty  per  cent,  was  declared,  and  the  treas- 
urer was  authorized  to  receive  that  dividend  in  payment  for  two  thousand  eight 
hundred  of  the  shares,  remaining  two  hundred  shares  to  be  sold.  The  court  held 
that  the  transaction  was  virtually  a  stock  dividend,  and  that  the  shares  must  go 
to  the  estate  of  the  remainderman. .  Thus  it  is  seen  that  the  courts  will  con- 
sider the  actual  and  substantial  character  of  the  transaction,  and  not  merely  its 
nominal  character,  in  the  application  of  the  *'  Minot  *'  rule.  See  also,  Band  v. 
Hubbell,  115  Mass.  461;  Leland  v.  Hayden,  102  Mass.  542. 

1  In  Gibbons  v.  Moran,  136  U.  S.  549;  31  Am.  &  £ng.  Cor.  Oas.  374,  378, 
Justice  Gbay,  delivering  the  opinion,  said:  ''  When  a  distribution  of  earnings  Is 
made  by  a  corporation  among  its  stockholders,  the  question  whether  such  distri- 
bution is  an  apportionment  of  additional  stock  representing  csqpital  or  a  diviaion 
of  profits  and  income  depends  upon  the  substance  and  intent  of  the  action  of 
the  corporation  as  manifested  by  its  vote  or  resolution;  and  ordinarily  a  divi- 
dend declared  in  stock  is  to  be  deemed  capital  and  a  dividend  in  money  is  to  be 
deemed  income  of  each  share.  A  stock  dividend  really  takes  nothing  from  the 
property  of  the  corporation  and  adds  nothing  to  the  interests  of  the  shareholders. 
Its  property  is  not  diminished  and  their  interests  are  not  increased."  Citing 
Bailey  v.  N.  Y.  Cent.  <&;  H.  R.  B.  Co.,  22  Wall.  604. 

In  Earps*  Appeal,  28  Pa.  St.  368,  it  appeared  that  a  portion  of  the  residuary 
estate  bequeathed  by  a  testator  to  his  executors  '*  in  trust  to  collect  the  rents 
income  and  interest,  and  to  pay  one  equal  fourth  part**  to  and  for  the  use  of 
each  of  his  four  children,  was  stock  held  by  the  testator  in  a  manufacturing  com- 
pany, upon  which  large  surplus  profits  over  and  above  the  current  dividends 
declared  had  accumulated,  and  continued  to  aocumulate  for  several  jexn  after 
his  death,  when,  with  the  consent  of  the  executors  and  legatees,  the  capital  stock 
of  the  company  was  increased  and  the  new  stock  distributed  among  the  stock- 
holders in  proportion  to  the  stock  held  by  them  respectively,  and  the  old  certifi- 
cates issued  to  the  testator  were  surrendered  and  cancelled,  and  new  certificates 
for  the  whole  amount  of  stock,  including  the  increase,  were  Issued  to  the  execu- 
tors, the  surplus  earnings  or  profits  being  applied  to  the  payment  of  such  in- 
creased shares  of  stock,  it  was  held, — 
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§  459.  The  New  Jersey  rale. — The  following  nile  was 
laid  down  by  the  Court  of  Chancery  of  New  Jersey  : — 
Where  trust  funds,  of  which  the  income,  interest,  or 
profits  are  given  to  one  person  for  life,  and  the  principal 
bequeathed  over  upon  the  death  of  the  life  tenant,  are 
invested  in  stock  or^ shares  of  an  incorporated  company, 
the  value  of  which  consists  in  part  of  an  accumulated 
surplus  or  undivided  earnings  laid  up  by  the  company, 
such  additional  value  is  part  of  the  capital.  This,  as 
well  as  the  par  value  of  the  shares,  must  be  kept  by  the 
trustees  intact  for  the  benefit  of  the  remainderman. 
But  the  earnings  on  such  capital,  as  well  as  upon  the 
par  value  of  the  shares,  belongs  to  the  life  tenant. 
When  an  extra  dividend  is  declared  out  of  the  earnings 
or  profits  of  the  company,  it  belongs  to  the  life  tenant, 
unless  part  of  it  was  earnings  carried  to  account  of  ac- 
cumulated profits  or  surplus  earnings  at  the  death  of 
the  testator,  or  at  the  time  of  the  investment,  if  made 
since  his  death,  in  which  case  so  much  must  be  con- 
sidered as  part  of  the  capital.^ 

If  the  owner  of  bank  shares  conveys  them  to  another 
in  trust,  the  dividends  to  be  paid  to  the  owner  as  they 
are  declared,  and  after  his  death  to  transfer  said  shares 
to  the  heirs  of  a  third  party,  the  net  earnings  will 
remain  the  property  of  the  bank  until  a  dividend  is 
declared  as  fully  as  its  other  property  ;  and  the  tenant 
for  life  is  not  previously  entitled  to  such  earnings.* 

1.  That  the  ftorplUB  fond  aocumulated  by  the  company,  over  and  above  the 
current  dividends  at  the  time  of  the  death  of  the  testator,  was  9^  part  of  the  prin- 
cipal df  the  fund  and  was  subject  to  the  trusts  contained  in  the  will. 

2.  That  the  surplus  fund  accumulated  at  the  time  of  the  death  of  the  testator 
was  so  essentially  a  part  of  the  stock  itself,  that  it  would  have  passed  by  a  sale 
of  the  stock  alone. 

3.  That  there  was  no  bequest  to  the  legatees  of  the  stock  itself,  but  only  of 
the  income  of  it,  and  their  interest  in  that  is  limited  to  the  rents  or  dividends 
accruing  after  the  death  of  the  testator. 

1  Van  Doren  v.  Olden,' 19  N.  J.  Eq.  176. 

2  Clarkson  v.  Clarkson,  18  Barb.  640;  Lord  v.  Brooks,  52  N.   H.  72;  Simpson 

V.  Moore,  80  X.  H.  687. 

32 
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^0.  Ck>mplianoe  with  regulations  and  formalities. 

471.  Transfers  in  pledge. 

472.  Blank  assignments. 

473.  Identity  and  proof  of  genuineness  of  signatnie. 

474.  When  transfer  complete. 

475.  Waiver  by  corporation. 

476.  Duties  of  parties  to  transfer. 

477.  Where  the  corporation  claims  a  lien  upon  the  ahira. 

478.  The  weight  of  authority  favors  the  right. 

470.  Ko  common  law  lien. 

480.  By-law  r^n^^'oi^s  under  statutory  authority. 

481.  Construction  of  statutes  authorizing  the  retention  of  lien  <m  shares, 

482.  Inconsistency  of  authority  with  general  law  not  regarded, 

488.  Such  by-laws  confined  in  their  operation  to  the  immediate  paitiea. 

484.  What  constitutes  notice  to  transferee  of  lien  of  oorporatioiL 

485.  Waiver  of  the  lien  on  stock. 

486.  An  equitable  lien  may  be  acquired. 

487.  Transferee  not  prejudiced  by  default  of  agents  of  the  corporation* 
488l  Transfers  of  shares  in  national  banks. 

489.  Whether  an  unregistered  transferee  holds  the  l^gal  or  an  equitable 

title. 

490.  The  question  complicated  by  conflicting  decisions. 

491.  Wager  sales. 

492.  Same  further  considered. 

493.  Executory  contracts  to  sell  are  valid. 

494.  Precautions  to  be  observed  with  respect  to  transfers  Iff  ezecators 

guardians,  etc 

495.  Transfers  to  guardians,  executors,  trustees,  etc 

496.  Married  women,  infants,  etc.,  as  purchasers  of  stock. 
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§  497.  Legality  and  genuineness  warranted  by  corporation. 

408.  Rights  between  the  immediate  parties  to  a  transfer. 

499.  Measure  of  damages  between  vendor  and  vendee  of  stock. 

600.  Remedies  for  breach  of  contracts  for  future  delivery* 

501.  Certificate  carries  notice  of  nature  of  title. 

502.  Where  the  transfer  is  conditional. 

508.  Where  pledgee  is  given  power  of  sale. 

504.  Other  remedies  of  pledgee . 

505.  With  respect  to  liens  of  the  corporation* 

506.  When  does  sUtutory  liability  shift  ? 

507.  Prior  trusts. 

506.  When  liability  for  calls  becomes  shifted* 

509.  Consideration  of  transfers  with  reference  to  the  rights  of  thlld  parties. 

510.  Rights  between  vendee  and  vendor's  creditors. 

511.  Transfer  by  sale  under  attachment  and  execution* 

512.  The  situs  of  stock. 

513.  The  property  character  of  shares. 

514.  In  what  respects  negotiable. 

515.  Conflicting  usage  not  binding. 

516.  Transfer  of  stolen  stock  to  bona  fide  purchasers.  -^  - 

517.  Testamentary  transfers.  -^  ^ 

518.  Construction  of  devises  of  stock. 


r  ■' ' 


519.  Gifts  of  stock.  ^ 

520.  Donations  causa  mortia.  ^ 

521.  Lost  or  stolen  certificates. 

522.  Forged  assignments. 

§  460.  At  common  law. — At  common  law  no  member- 
ship in  a  corporation  of  any  kind  conld  be  transferred 
by  act  of  the  parties.  One  reason  for  this  was  that  the 
enjoyment  of  a  corporate  franchise  was  considered  a 
personal  privilege  ;  another  was  that  the  title  to  shares 
of  stock  or  to  membership  was  a  chose  in  action  and 
not  assignable.^ 


1  In  an  early  case  where  the  question  arose  on  an  assignment  of  shares  of 
bank  stock  by  the  husband  which  had  been  bequeathed  to  the  wife  the  court 
said:  *^  Although  bank  shares  may  be  said  to  indicate  or  represent  the  propor- 
tion of  interest  which  the  shareholder  has  in  the  property  of  every  kind  belong- 
ing to  the  company,  yet  it  cannot  be  said  with  any  propriety  that  the  holder  is 
in  the  actual  possession  of  the  common  property  of  the  bank  any  more  than  the 
owner  of  a  bond  or  note  is  in  the  possession  of  the  money  of  which  it  is  the  rep- 
resentative. The  onlyi>os8ession  which  the  holder  has  is  the  certificate,  which 
is  merely  the  evidence  of  his  interest,  as  title  deeds  are  of  title  to  land  but*not  of 
the  possession.  The  stock  cannot  be  considered  in  the  light  of  a  thing  in  pos- 
jiession  and  personal  estate  as  distinguished  from  a  chose  in  action.  It  would 
also  appear  from  this  that  at  common  law  it  could  not  be  taken  in  execution 
and  sold  for  debts.''    Slaymaker  v.  Gettysburg  Bank,  10  Barb.  373^ 
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But  it  was  held  in  this  country  at  an  early  period 
that  such  a  transfer  might  be  made  by  assignment  and 
delivery  as  to  enable  the  transferee  to  sue  in  the  name 
of  the  assignor  and  recover  judgment  for  his  own 
benefit.^ 

It  is  now  held  that  the  right  to  transfer  shares  is 
implied  in  the  right  given  by  statute  to  organize  cor- 
porations and  joint-stock  companies,  and  divide  their 
capital  stock  into  shares  without  any  express  provisions 
giving  it.2 

§  461.  Statutory  provisions. — The  important  place 
which  shares  of  corporation  stock  acquired  in  com- 
mercial transactions  at  an  early  date  in  the  United 
States  gave  rise  to  statutory  provisions  facilitating  and 
legalizing  their  transfer,  after  the  manner  of  negotiable 
instruments,  except  that  certain  formalities  are  pre- 
scribed for  the  safety  and  protection  of  the  corporation 
issuing  shares. 

.  There  is  a  general  uniformity  in  the  legislation  on 
this  subject,  but  slight  dififerences  are  sometimes  found 
to  exist.  In  nearly  every  state  the  corporation  is  made 
the  intermediary,  and  in  efifecting  the  transfer  and 
novation  acts,  ministerially,  with  few  or  no  discre- 
tionary powers,  and  can  only  compel  the  parties  to  con- 
form to  such  rules,  regulations  and  by-laws  as  are  not 
in  conflict  with  the  objects  of  the  statute.'    Within 


1  Palmer  y.  Merrill,  6  Cuah.  282.  In  another  case,  decided  about  the  same 
time,  it  was  held  that  the  assignee  took  the  assignor's  interest  subject  to  all  the 
equities  which  existed  against  him.  Mechanics'  B*k  v.  K.  Y.  By.  Co.,  3  Keman, 
627. 

3  Burrall  v.  Bushwick  R.  R.  Co.,  75  N.  Y.  210;  Cole  ▼.  Ryan,  52  Baib.  168; 
Bank  of  Attica  v.  Manufacturers',  etc.,  B*k,  20  N.  Y.  601. 

8  A  statute  prescribing  how  stock  in  private  corporations  may  be  transferred 
in  no  way  aflfects  the  power  of  an  executor  or  trustee  to  sell  and  convey  prop- 
erty. Jones  v.  A.  T.  &  S.  f .  R.  Co.,  150  Mass.  804;  28  N.  E.  48.  Nor  can  the 
light  to  make  transfers  be  placed  hwa  de  commerce  by  injunction.  State  ▼• 
Am.  C.  O.  Trust,  40  La.  Am.  8;  3  So.  409. 
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those  jurisdictions,  where  the  corporation  is  allowed  to 
retain  a  lien  upon  stock  for  unpaid  subscriptions  and 
to  refuse  to  enter  the  transfer,  this  is  only  of  course 
subject  to  that  exception.^ 

§  463.  Memberships  In  benevolent,  etc* » associations. The 

principal  change  made  by  statute  is  in  the  fact  that  the 
consent  of  the  corporation  is  not  necessary  to  the  right 
to  *  transfer  shares ;  whereas  at  common  law  no  such 
transfer  could  be  effected  without  consent  of  all  parties. 
Where  personal  qualifications  are  required  for  member- 
ship, as  in  incorporated  religious  or  benevolent  associa- 
tions, no  rights,  interests  and  privileges  connected  there- 
with are  assignable.  The  inability  to  transfer  such 
membership  is  apparent  from  the  very  nature  of  the 
case  but  statutes  in  some  of  the  states  expressly  forbid  it. 
The  same  objection  lies  against  allowing  transfers  of 
membership  at  will  in  this  case  as  in  a  copartnership, 
the  rights  and  duties  of  members  being  strictly  of  a 
personal  nature.  Each  member  contracts  with  all  the 
others  in  view  of  their  character  and  special  virtues  or 
ability,  and  no  member  is  authorized  to  withdraw  in 
favor  of  a  stranger.  Since,  however,  as  in  such 
associations,  there  is  the  inherent  right  to  admit  new 
members  after  incorporation  by  election  or  contract,  as 
provided  in  by-laws,  and  to  expel  members  on  good 
grounds,  there  is  no  doubt  but  that  they  have  power,  by 


1  Pendergast  v.  Bank  of  Stockton,  2  Sawy.  108,  and  cases  cited.  The  right 
cannot  be  exercised  where  it  would  contravene  constitutional  provisions  govern- 
ing the  corporation  of  which  the  stockholder  is  a  member.  Penn.  R.  Co.  v.  Com. 
(Pa.),  7  A.  368.  Under  Code  Va.  1860,  tit.  18,  c.  57,  sec.  24,  providing  **  that  no 
stock  of  stock  companies  shall  be  assigned  on  the  books,  without  the  consent  of 
the  company,  until  all  the  money  which  has  become  payable  thereon  has  been 
paid,  and  that  on  any  assignment  the  assignee  and  assignor  shall  each  be  liable 
for  any  installment  which  may  have  accrued,  or  which  may  thereafter  accrue,**  an 
assignor  of  such  stock,  though  he  became  possessed  of  and  immediately  assigned 
it  as  a  broker,  continues  to  be  liable  for  assessments.  McKim  v.  Glenn,  66  Md. 
i79;  8  A.  130. 
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unanimous  consent  or  otherwise,  under  proper  by-laws, 
to  effect  a  substitution  and  novation  of  membership. 

§  463.  Stock  book  not  eonelnsiye. — The  stock  book  is 
prima  facie  and  not  conclusive  evidence  of  who  are  share- 
holders in  a  corporation.^  Since  it  is  designed  to 
prevent  fraud  upon  creditors  and  members  of  the  cor- 
poration by  agents  and  others,  the  same  policy  forbids  it 
being  used  or  resorted  to  for  that  fraudulent  purpose. 

Thus,  if  one  should  have  stock  issued  to  himself  in  a 
fictitious  manner  or  in  the  name  of  another  without  his 
authority,^  or  in  the  name  of  an  insolvent  or  in  the  name 
of  an  infant,^  the  real  owner  would,  in  all  such  cases, 
be  liable  to  creditors  as  a  stockholder  on  the  shares  so 
taken,  or  if  taken  in  his  own  name  in  the  first  instance 
and  subsequently  transferred  to  such  irresponsible, 
non -consenting  or  incompetent  person,  he  would  be 
liable,,  notwithstanding  such  transfer.*  On  the  same 
principle  no  one  can  be  made  a  transferee  for  any 
purpose  without  his  consent. 

The  transfer  in  such  cases  will  be  treated  as  a  nullity 
and  the  owner  held  on  his  original  liability.* 

On  the  other  hand,  creditors  may  hold  an  actual  trans- 
feree on  his  liability  for  unpaid  capital  though  such 
transfer  does  not  appear  on  the  transfer  book  J    Yet 


1  Preston  v.  Cutter,  64  N.  H.  461 ;  13  A.  874.  See  Witter  v.  Sowles,  82  F.  762 ; 
Thurber  v.  Crump,  86  Ky.  408;  6  S-  W.  145;  Kraft  v.  Cuykeudall,  54  Hun,  633; 
7  N.  Y.  S.  140. 

3  Cox's  Case,  4  De  G.  J.  &  S.  53.    Compare  King's  Case,  L.  R.  6  Ch.  196. 

*  Castleman  v.  Holmes,  4  J.  J.  Marsh,  1;  Roman  v.  Fry,  5  J.  J.  Marsh,  634; 
Weston's  Case,  L.  R.  5  Ch.  614;  Richardson's  Case,  L.  R  19  Eq.  588. 

<  Cartmell's  Case,  L.  R.  9  Ch.  691;  Heritage  Case,  L.  R.  9  £q.5;  Hennessy's 
Ex'rs  Case,  3  De  G.  <&  S.  191;  2  Mc  N.  <&  G.  201;  where  the  tnmsfer  had  not 
been  accepted  by  the  transferee. 

6  Tripp  V.  Appleman,  35  F.  19. 

^  Capper's  Case  and  Manus'  Case,  L.  R  3  Ch.  458. 

^  Thurber  v.  Crump,  86  Ky.  408.  Compare  Topeka  Mfg.  Co.  v.  Hale,  39 
Kan.  23;  17  P.  601;  Tripp  v.  Appleman,  35  F.  19. 
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until  a  creditor  elects  to  proceed  against  the  assignee, 
the  assignor  whose  name  still  appears  on  the  books  as 
owner  of  the  stock  may  be  held.^ 

§  464.  Statutory  definitions. — Some  donbt  arises  upon 
reading  the  definition  of  the  term  stockholder  as  given 
in  the  statutes  of  some  of  the  states.  Statutes  fixing 
the  liability  of  stockholders  sometimes  extend  the  term 
to  include  not  only  such  persons  as  appear  from  the 
books  of  the  corporation  to  be  such,  but  also  to  •'  every 
equitable  owner  of  stock,  although  the  same  appear  in 
the  name  of  another,  and  also  to  every  person  who  has 
advanced  the  installments  or  purchase  money  of  stock 
in  the  name  of  a  minor  so  long  as  the  latter  remains 
a  minor."*  There  is  no  doubt  but  that  under  such  stat- 
utes a  transfer  is  complete  and  binding  as  between  the 
parties  without  any  entry  thereof.* 

But  one  may  be  a  general  trustee  ;  that  is,  he  may 
have  general  control  of  a  trust  fund  in  the  form  of  stock 
as  guardian,  executor  or  administrator.  In  that  case, 
he  cannot  incur  liability  against  the  fund  in  favor  of 
creditors  of  a  corporation  or  the  corporation  itself,  with 
respect  to  that  fund. 

Again,  he  may  occupy  the  relation  of  trustee  with 
respect  to  a  single  transaction  or  series  of  transactions, 
as  under  a  power  of  attorney  or  agencj^,  or  may  hold 
a  fund  for  a  specific  purpose  under  special  agreement  to 
secure  the  payment  of  money  for  which  the  property 
is  pledged.  Here  he  is  a  •'  trustee  of  an  express  trust," 
and  if  the  subject  of  the  trust  is  shares  of  stock,  he  may 
or  may  not  be  liable  as  a  stockholder  according  to  cir- 
cumstances.    If  he  procures  a  transfer  to  be  made  on 


1  Brown  v.  Finn,  34  F.  124.  Infra,  Ch.  XXVni. 
^  Cal.  Civ.  Code,  sec.  322. 

<  Sayles  y.  Bates,  15  R.  I.  342;  Haegele  v.  West  Stone  Mfg.  Co.,  29  Mo.  App. 
486;  Nicollet  Bank  v.  City  B'k,  38  Minn.  85;  35  N.  W.  5T7. 
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the  books  to  himself  and  there  is  nothing  entered  to 
show  the  relation  which  he  sustains  to  the  stock,  it  isr 
presumed  that  the  corporation  and  its  creditors  could 
elect  either  to  hold  him  liable  or  the  party  he  represents 
when  discovered.  If  the  assignment  were  not  entered 
at  all,  no  question  could  arise,  for  then  as  to  creditors, 
and  the  corporation,  the  pledgor,  assignee  or  cestui  que 
trust  would  be  not  only  the  equitable  but  the  legal 
owner.  Where  there  is  a  straight  out  bona  fide  transfer 
of  shares  without  any  resulting  or  unadjusted  equities 
between  the  parties,  or  conditions  to  be  performed  by 
which  the  title  is  to  divest  out  of  the  original  owner, 
no  trouble  would  be  encountered  in  deciding  which  of 
the  parties  is  liable  as  stockholder.  The  whole  ques- 
tion would  be  settled  by  inspection  of  the  transfer  book, 
which  would  determine  when  the  liability  of  the  ven- 
dor ended  and  that  of  the  purchaser  commenced. 

Whatever  formalities  the  charter  or  the  general  law 
imposes  to  complete  the  transfer  must  be  complied  with 
before  the  liability  is  shifted  from  the  transferrer  to 
the  transferee,  in  an  ordinary  sale  and  assigimient.* 

§  465.  Transfer  complete  upon  assignment  and  notice  t<^ 
company's  agent. — The  rights  resulting  between  the 
parties  to  the  transfer  by  reason  of  such  liability  is  a 
distinct  and  disconnected  matter  with  which  the  cor- 
poration and  its  creditors  have  nothing  to  do. 

But  strict  compliance  at  all  events  is  not  required  if 
there  is  a  bona  fide  attempt  to  meet  all  the  formalities 
and  requirements  of  the  charter  or  law  and  the  purpose 
is  defeated  by  the  act  of  the  company's  agent  or  by 


1  Jones  ▼.  Latham,  70  Ala.  164;  Shellington  v.  Howland,  53  N.  Y.  371; 
Worrall  v.  Judson,  5  Barb.  210;  Dane  v.  Toung,  01  Me.  160;  MusgraTe  A  Hart's 
Case,  L.  R.  5  Eq.  103;  Johnson  v.  Underbill,  52  N.  T.  203;  Marino's  Case,  I..  R. 
2  Ch.  506;  Hornby's  Case,  5  Jur.  N.  S.  215.  Compare  Upton  y.  Dumham,  S 
Biss.  431,  520;  Wehrman  v.  Bearkirt,  1  Cinn.  Sap.  Ct  230 
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some  insurmountable  obstacle  or  unforeseen  event.*  It 
is  clear  that  no  record  is  necessary  to  perfect  the  trans- 
fer of  stock  unless  it  is  required  by  the  charter  or  by- 
laws of  the  corporation.^ 

After  such  assignment  and  application  to  the  proper 
agent  of  the  company,  the  original  holder  of  the  shares 
ceases  to  be  a  member  of  the  corporation,  and  its  hold- 
ing him  out  as  a  stockholder  is  a  misrepresentation  in 
which  he  cannot  be  charged  as  a  participant ;  nor  does 
the  doctrine  of  estoppel  apply  in  such  case.  For  the 
same  reasons,  the  assignee  becomes  legally  and  equi- 
tably substituted  for  him  to  all  the  benefits  and  liabil- 
ities with  respect  to  the  shares  from  the  date  of  the 
assignment.^ 

A  corporation  is  not  bound  with  constructive  notice 
of  actions  pending  between  the  parties  concerning  the 
ownership  of  shares.  And  it  seems  that,  though  it  be 
a  party  to  such  action,  it  may  still  recognize  the  legal 
owner  for  the  purpose  of  making  a  transfer  on  its  books 
without  incurring  liability  to  the  other  party,  if  the 
latter  should  finally  prevail  in  the  litigation.* 


1  Wells  V.  Rodgeri,  00  Mich.  525;  Telford  &  F.  Tp.  Co.  v.  Gerhab  (Pa.),  13 
A.  90,  holding  also  that  the  company  is  liable  to  the  injured  party  in  damages 
for  such  refusal.  As  to  what  constitutes  proper  effort  on  the  part  of  the  stock- 
holders, see  Harpold  y.  Stobart,  46  Ohio  St.  897;  21  N.  E.  637.  In  Choteau  Spg. 
Co.  y.  Harris,  20  Mo.  382,  390,  the  court  said:—**  An  assignment  in  writing  is 
sufficient  between  the  parties;  and  If  it  be  notified  to  the  company  and  they 
will  not  allow  it  to  be  made  according  to  their  by-law,  it  is  as  valid  against  them 
as  if  the  required  formalities  had  been  observed;  the  courts  acting  on  the  prin- 
ciple as  between  these  parties  of  considering  that  done  which  ought  to  have 
been  done  and  settling  the  rights  of  parties  accordingly.^'  Where  a  company 
had  adopted  no  by-law  regulating  transfers  and  kept  only  a  single  book  of  stock 
certificates  in  which  was  entered  a  memorandum  of  transfer,  this  was  held  suffi- 
cient to  charge  subsequent  creditors  and  purchasers  with  notice.  Fisher  v. 
Jones,  82  Ala.  117;  3  So.  13. 

2  Sales  y.  Bates,  15  R  I.  342;  5  A.  497. 
«  Infra,  §  796. 

^  In  an  action  to  recover  certain  shares  of  stock  in  a  corporation,  in  which 
the  corporation  was  made  a  defendant,  judgment  was  rendered  for  plaintiff 
against  the  other  defendants  for  the  stock  or  its  value,  and  resti-aining  the  cor- 
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§  466.  Transfer  to  Insolyeittiiiyalld. — ^The  requirements 
of  good  faith  and  fair  dealing  also  operate  to  render 
nugatory  a  transfer  by  a  shareholder  to  an  insolvent  to 
escape  liability  to  creditors.^ 

Such  transfer  is  fraudulent  as  against  either  a  cred- 
itor whose  claim  would  be  defeated  if  it  should  be  al- 
lowed to  stand,  as  well  as  against  the  other  shareholders 
upon  whom  the  loss  must  otherwise  fall.  So  where 
shares  are  taken  by  the  management  in  a  fictitious 
name  or  in  the  name  of  an  insolvent  and  irresponsible 
party  for  the  purpose  of  swelling  the  apparent  number 
of  shareholders,  the  real  owner  or  subscriber  would  be 

held  liable  personally  under  the  name  he  has  assumed.* 

• 

§  467.  Bight  of  a  transferee  to  sue  and  share  in  results 
of  suit. — A  corporation  is  a  continuing  institution,  irre- 


poration  from  disposing  of  or  transferring  the  stock.  No  interim  injunction, 
however,  had  issued,  and  it  appeared  tliat,  before  the  judgment,  the  stock  had 
heen  transferred  from  the  other  defendants  on  the  books  of  the  corporation.  It 
was  held  that  an  assignee  of  the  judgment  could  not,  in  an  action  thereon 
against  the  corporation,  recover  from  it  the  stock  or  its  value.  Hawes  y.  Oas 
Consumers'  Ben.  Ca,  12  N.  T.  S.  924. 

^  Mason  v.  Alexander,  44  O.  St.  318;  7  N.  £.  435;  Bowden  v.  Johnson,  107 
TJ.  S.  251;  Bowden  v.  Santos,  1  Hughes,  158;  McClaren  v!  Franclscas,  43  Mo. 
.557;  Provident  Savings  Inst.  v.  Jackson  Place  Skating  Bink,  52  Mo.  557;  CenU 
Agriculture,  etc.,  Asso.  v.  Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120;  Rider  v. 
Morrison,  54  Md.  429;  Madison  v.  Fireman's  Ins.  Co.,  11  Bob.  La.  177;  Payne 
V.  Stewart,  33  Conn.  517;  Nathan  v.  Whitlock,  9  Paige,  152;  Dauchy  v.  Brown, 
24  Vt.  197;  Roman  v.  Fry,  5  J.  J.  Marsh,  634;  Veiller  v.  Brown,  18  Hun,  571; 
Westchester,  etc.,  R.  Co.  v.  Jackson,  28  Pa.  St.  339;  Aultman's  Appeal,  98  Pa. 
St.  505;  Arthur  v.  Midland  R  Co.,  3  Kay  &  J.  204;  Muskingum  Valley  Turn- 
pike Co.  v.  Ward,  18  Ohio  St*  120.  In  England  a  contrary  view  prevails,  and  it  is 
held  that  if  the  transfer  to  an  insolvent  or  irresponsible  party  be  absolute  and 
without  condition  or  secret  trust  in  favor  of  the  transferrer  such  transfer  is 
valid.  In  re  Taurine  Co.,  25  Ch.  Div.  118;  Chynoweth's  Case,  15  Ch.  Div.  IS; 
William's  Case,  1  Ch.  Div.  570;  King's  Case,  6  Ch.  Div.  196;  Regina  v.  Midland 
Counties,  etc.,  Ry.  Co.,  15  Ir.  Ch.  525.  See  also  Skndnka  v.  Allen,  76  Ma 
384. 

2  See  Cox's  Case,  4  De  G.  J.  <&  S.  53;  Pugh  &  Sherman's  Case,  L.  R.  13  Eq. 
566.  But  the  insolvency  must  relate  to  the  time  of  the  transfer.  If  transferee 
afterwards  becomes  insolvent  the  vendor  cannot  be  held.  Harpold  v.  Stobart, 
46  Ohio.  St.  397;  21  N.  E.  637;  Infra,  §  §  815-817. 
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spective  of  the  rights  of  the  members  composing  it  at 
any  particular  period.  Each  share  represents  a  frac- 
tional interest  in  all  its  assets,  including  its  causes  of 
action  at  the  time  he  became  a  member.  If  a  cause 
of  action  previously  existing  in  favor  of  the  corporation 
has  become  barred  from  any  cause,  it  does  not  revive 
in  favor  of  one  who  becomes  a  member  afterwards. 
On  the  same  principle  the  new  member  succeeds  to  the 
right  and  interest  of  the  original  member,  and  although, 
by  reason  of  his  acts  or  personal  misqualification  of 
himself,  the  transferee  is  not  entitled  to  sue,  he  is  still 
•entitled  to  share  the  benefits  of  a  recovery  by  or  on 
behalf  of  the  corporation  in  any  action,  whether  arising 
before  or  after  the  transfer.^ 

A  contrary  view  has  been  expressed  in  the  United 
States  Supreme  Court  and  in  Georgia,  where  it  was 
held  that  a  person  who  did  not  own  stock  at  the  time 
of  fraudulent  transactions  complained  of,  or  whose 
shares  have  not  devolved  upon  him  since,  by  operation 
of  law,  ciannot  maintain  a  suit  to  have  such  transac- 
tions declared  illegal.^ 

§  468.  Knowledge  of  wrongs  no  bar  to  transferee.— 

Mere  knowledge  that  wrongs  have  already  been  com- 
mitted for  which  the  corporation  is  entitled  to  redress 
in  an  action  would  not  deprive  a  transferee  of  his  right 
to  sue  ;  nor  would  the  fact  that  the  vendor  had  barred 


1  Ervin  V.  Oregon,  etc.,  Ry.  Co.,  27  Fed.  R.  625. 

2  Alexander  v.  Searcy,  81  Ga.  536;  Hawes  v.  Oakland,  104  U.  S.  450;  Dimp- 
fell  V.  Ohio,  etc.,  R.  R.  Co.,  110  Id.  200.  In  the  last  case  Justice  Field,  speak- 
ing of  plaintiff* 8  efforts  to  induce  the  directors  or  stockholders  of  the  corporation 
to  hegin  suit  as  well  as  of  his  capacity  to  sue,  said  :—**  The  cause  of  his  failure 
should  he  stated  with  particularity  in  his  bill  of  complaint,  accompanied  with  an 
allegation  that  he  was  a  stockholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  shares  have  devolved  upon  him  since,  by  operation  of 
law.'' 
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himself  alone  bar  a  purchaser  in  good  faith,  unless  the 
fact  were  known  to  him  at  the  time. 

And  the  acquiescence  of  the  original  holder  in  illegal 
acts  of  the  managing  agents  wiU  never  bind  a  subse- 
quent holder  of  that  stock  to  submit  to  future  acts, 
whether  of  a  similar  or  of  a  different  character.* 

§  469.  Insolyeney  and  dissolution  terminate  the  right  of 
transfer. — The  right  of  transfer  is  given  for  the  benefit 
of  the  members,  but  they  will  not  be  permitted  to  ex- 
ercise it  as  a  means  of  escaping  their  proportionate 
shares  of  losses  resulting  from  failure  of  the  enterprise, 
and  cast  it  entirely  upon  their  associates. 

To  prevent  the  injustice  which  would  result  from  a 
contrary  rule,  it  has  been  repeatedly  held  in  the  United 
States  that  after  a  corporation  has  become  notoriously 
insolvent,  the  only  duty  remaining  to  its  officers  and 
members,  is  to  wind  up  its  business,  call  in  the  out- 
standing capital  and  satisfy  its  creditors.  And  even 
before  the  insolvency  is  made  public,  if  it  actually 
exists,  to  allow  the  shareholders  to  transfer  their  inter- 
ests, and  with  them  their  liability  to  bear  a  share  of  the 
losses,  to  persons  unable  to  contribute  or  beyond  the 
jurisdiction  of  the  courts,  would  be  opening  the  door  to 
subterfuges  calculated  to  defeat  the  claims  of  creditors 
and  defraud  their  associates.  And  upon  principle  it 
would  seem  that  creditors  might  avoid  such  transfers 
made  to'  their  injury.  There  are  a  number  of  cases, 
however,  which  maintain  the  contrary.* 

The  right  of  transfer  terminates  on  the  dissolution  of 
a  corporation  as  upon  insolvency,  but  for  a  different 
reason.     Transfers  after  insolvency  are  disallowed  upon 


1  Blozam  v.  Metropolitan  Ry.  Co.,  L.  R.  O  Oh.  337;  Infra,  §  637. 
^  Johnson  v.  Laflin,  6  Cent.  L.  J.  131 ;  Chouteau  Spg.  Co.  v.  HarriB,  20  Mo. 
382;  Everhart  v.  Chester,  etc.,  R.  R.  Co.,  28  Pa.  St.  339;  5  Dill.  76. 


§  470  TRANSFER  OF  MEMBERSHIPS.  609 

equitable  grounds,  but  dissolution  puts  an  end  to  all 
contracts  of  membership,  and  there  exists  nothing  rec- 
ognizable at  law  which  can  pass  from  one  to  another. 
A  former  member  of  a  dissolved  corporation  may,  how- 
ever, assign  his  interest  in  the  undistributed  assets  so 
as  to  give  his  assignee  an  equitable  claim.  ^ 

§  470.  Compliance  with  regnlations  and  formalities. 

The  provisions  of  the  constating  instruments,  as  we 
have  seen,  enter  by  implication  into  every  contract  of 
membership.*  So  a  transfer  of  shares  which  is  no 
more  than  the  making  of  a  new  contract  in  place  of  one 
which  existed  previously,  must  be  made  in  accordance 
with  whatever  reasonable  and  valid  rules  and  regula- 
tions the  articles  and  by-laws  contain  with  reference 
to  that  transaction.^ 


1  James  v.  Woodrnff,  10  Paige,  541;  afflrmed,  2  Denio,  674.  See  Allin's 
Case,  L.  R.  16  Eq.  449,  455;  Ghappeirs  Case,  L.  R.  6  Oh.  902,  905. 

^  Supra,  §  28S. 

«  Union  Bank  v.  Laird,  2  Wheat.  390,  per  Story,  J. ;  Supply  Ditch  Co.  v. 
Elliott,  10  Colo.  327;  1«  P.  691;  Northrop  v.  Newton,  etc..  Tump.  Co.,  3  Conn. 
544,  perHosMER,  J.;  Hihblewhite v.  McMorine,  6  M.  <fe  W.  200;  Merrill  v.  Call, 
15  Me,  428;  Bishop  v.  Globe  Co.  (G.),  135  Mass.  132;  Fisher  v.  Essex  B*k,  5  Gray, 
373;  Stockwell  v.  St.  Louis  Mercantile  Co.,^  Mo.  App.  133;  Bates  v.  Boston, 
etc.,  R.  R.  Co.,  10  Allen,  251 ;  Cordon  v.  Universal  Gas  Light  Co.,  6  Dowl.  A  L. 
^879;  SUte  v.  Pettinelll,  10  Nev.  141. 

A  by-law  requiring  the  surrender  of  the  old  certificate  before  the  issue  of  a 
new  one  is  not  an  unreasonable  restriction  upon  the  right  of  transfer.  It  is  a 
legitimate  means  of  protecting  the  company  from  conflicting  claims  between 
l^aland  equitable  owners,  and  to  preserve  any  liens  or  claims  it  may  have  on  its 
stock  before  transfer  to  third  parties  having  no  notice  of  such  liens  or  claims. 
See  Bank  of  Ky.  v.  Schuylkill  Bank,  Parsons*  SeL  Oas.  180. 

A  by-law  of  a  bank  prohibiting  the  transfer  of  stock  therein  or  interposing 
imreasonable  restrictions  is  in  restraint  of  trade  and  void.  Moore  v.  Bank  of 
Commerce,  52  Mo.  377. 

A  by-law  of  a  national  bank  attempting  to  create  a  lien  in  favor  of  the  bank  on 
stock  held  by  its  debtors  is  not  a  regulation  of  the  business  of  the  bank,  or  a 
regulation  for  the  conduct  of  its  affairs  within  the  meaning  of  the  national 
imnVing  act;  but  is  a  restriction  and  interference  with  the  free  exchange  of 
personal  property,  and  therefore  not  enforceable.  BuUard  v.  Bk.,  18  Wall.  589; 
Conklin  v.  Second  Nat.  Bk.,  45  N.  T.  655.  See  also  Rosenback  v.  Salt  Spgs. 
Nat.  Bk.,  Id.  512,  note. 
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Until  the  corporation  has  notice  of  the  assignment 
the  assignor  remains  liable  to  pay  all  calls  issued  hy 

But  the  assignee  is  not  liable  until  compliance  with 
the  prescribed  rules,  although  the  company  have  notice 
of  the  assignment.^  The  registry  is  no  protection  to- 
the  corporation  as  against  the  default  of  its  agent  or 
oflScer  whose  duty  it  is  to  enter  a  transfer,  but  who  fails 
to  do  so  upon  proper  demand  where  the  charter  or  gen- 
eral law  declares  the  stock  assignable.^ 

Where  the  law  or  charter  or  by-law  enacted  in  pur- 
suance of  the  same  prescribes  a  mode  of  transfer,  an 
assignment  in  a  different  form  which  would  have  been 
effectual  at  common  law  to  pass  the  legal  title  to  an 
assignable  interest  will  not  be  valid.^ 

§  471.  Transfers  in  pledge. — The  same  principles  apply 
where  the  transfer  is  not  absolute,  but  to  secure  a  loan 
or  other  indebtedness.  By  the  preponderance  of  au- 
thority, shares  of  stock  in  a  corporation  being  merely 
choses  in  action  are  not  the  subject  of  mortgage  ;  but 
the  certificates  partake  so  far  of  the  character  of  per- 
sonal property  as  to  be  the  subjects  of  pledge.*  The 
transfer  is  often  made  with  power  of  sale  to  the  credi- 
tor,* the  creditor  thereby  becoming  the  agent  of  the 


1  Humble  V.  LangsUm,  7  M.  &  W.  517;  Shellington  v.  Howland,  53  N.  Y. 
S71;  Womlly.  Judson,  5  Barb.  210;  London,  etc.,  Ry.  Co.  y.  Fiidrcloi]^  2 
Man.  St  Or.  (n4;  McEuen  y.  West  London  Wbaires,  etc,  Ca,  L.  R.  6  Ch.  655; 
Sayles  y.  Blane,  19  L.  J.  Q.  B.  19;  6.  a,  6  Eng.  Ry.  Gas.  79;  Midland,  etc.,  Ry. 
Co.  y.  Gordon,  16  M.  &  W.  804;  s.  c,  5  Eng.  Ry.  Gas.  76;  Dane  y.  Young,  61 
He.  160. 

>  Marlboro  Mfg.  Co.  y.  Smith,  2  Conn.  579. 

'  Stebbins  y.  Phoenix  Fire  Ins.  Co.,  3  Paige,  Ch.  350. 

*  Union  Bk.  y.  Laird,  2  Wheat,  390;  Colt  y.  lyes,  31  Conn.  25;  McEnen  y» 
West  London,  etc.,  Co.,  L.  R.  6  Ch.  655;  Sayles  y.  Blane,  19  L.  J.  Q.  B.  19. 

*  Dayton  Nat.  Bk.  y.  Merchants'  Nat.  Bank,  37  O.  St.  206;  Newton  y.  Fky, 
02  Mass.  505*;  Merchants'  Nat.  Bk.  y.  Hall,  83  N.  Y.  338. 

*  See  Beckwith  y.  Burroogh,  13  R.  I.  294. 
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pledgor.'  Even  though  the  transaction  take  the  form 
of  a  mortgage  accompanied  with  delivery  of  the  certifi- 
cate, it  will  be  treated  as  a  pledge  rather  than  as  a 
mortgage.*  A  convenient  method  of  pledging  stock  is 
by  a  delivery  of  the  certificate  with  a  blank  power  of 
attorney.' 

A  transfer  on  the  books  of  the  corporation  is  not 
essential*  to  the  validity  of  the  pledge  as  between 
parties,  and  it  has  been  held  that  a  mere  delivery  of 
the  certificate  without  a  written  transfer  is  suflScient.^ 
Nor  is  notice  to  the  corporation  required.®  The  usual 
metho(f  is  to  deliver  the  certificates  endorsed  in  blank 
as  in  absolute  transfers,  accompanied  by  a  memorandum 
in  writing,  setting  forth  the  terms  upon  which  the 
transfer  is  made  and  designating  the  shares  held.^ 


>  Vaappell  v.  Woodward,  2  Sandf.  Ch.  143.  A  broker  to  whom  shares  are 
consigned  for  sale  on  a  margin  is  pledgee;  Baker  v.  Drake,  66  N.  T.  518; 
3farkham  v.  Jaudon,  41  N.  Y.  235;  and  is  bound  to  the  same  duties  and  ob- 
ligations to  the  pledgor. 

>  Merchants'  Bk.  v.  Cook,  4  Pick.  406;  Doak  y.  Bk.  of  the  Stote,  6  Ired.  L. 
309;  Newton  v.  Fay,  92  Mass.  605;  Mechanics*,  etc.,  Ass*n  t.  Conover,  14  N.  J.  £q. 
219;  Nabring  v.  Bk.  of  Mobile,  58  Ala.  204.  Compare  Smith  v.  49  and  66  Qoarta. 
Mining  Co.,  14  Cal.  242,  where  the  court  held  the  transaction  to  amount  to  a 
mortgage.  See  also,  Manns  v.  BrookvlUe  Nat.  Bank,  73  Ind.  243;  Williamson  v. 
New  Jersey  Southern  R.  R.  Co.,  26  N.  J.  Eq.  398.  In  Adderly  v.  Storm,  6  Hill, 
624,  the  court  held  the  transaction  to  be  neither  a  pledge  nor  a  mortgage.  Com- 
pare Wilson  v.  Little,  2  N.  T.  443;  Hasbrouck  v.  Yandervoort,  4  Sandf.  74.  In 
Brewster  y.  Hartley,  87  Gal.  15,  the  court  held  that  the  fact  that  the  transfer 
was  formally  reduced  to  writing  did  not  constitute  the  transaction  a  pledge, 
holding  also  that  unless  the  stock  was  expressly  made  assignable  by  the  deliyery 
of  the  certificates  it  could  not  be  pledged  in  any  other  manner.  See  Thompson 
y.  Holladay  (Or.),  14  Pac.  Rep.,  where  a  chattel  mortgage  on  shares  of  stock 
made  to  the  receiyer  who  preyiously  held  the  stock  as  receiyer  was  held  yoid. 

8  Mechanics*  Bank  A  L.  Ass^n  y.  Conoyer,  14 N.  J.  Eq>  2.9;  Lewis  y.  Graham, 
4  Abb.  Pr.  106. 

«  Nabring  y.  Bank  of  Mobile,  58  Ala.  204;  Wilson  y.  Little,  2  N.  Y.  443. 

^  See  Jaryis  y.  Rogers,  13  Mass.  105;  Brewster  y.  Hartley,  37  Cal.  15;  Robin- 
son y.  Hurley,  11  Iowa,  410. 

*  Crescent,  etc.,  Co.  y.  Deblieux,  3  South.  Rep.  La.  72. 

7  Pitot  y.  Johnson,  aS  La.  Ann.  1286;  Finney's  App.,  59 Pa.  St.  398;  Broad- 
way Bk.  V.  McElrath,  13  N.  J.  Eq.  24;  Mount  Holly,  etc.,  Co.  y.  Ferree,  17  N.  J. 
Sq.  117;  Blouin  y.  Liquidators,  etc.,  30  La.  Ann.  714;  Merchants'  Nat.  Bank 
y.  Richards,  6  Mo.  App.  545;  AflTd  74  Mo.  77;  Comick  v.  lUchards,  3  Lea*  1 ;  New 
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A  provision  in  the  charter  or  by-laws  for  a  different 
method  of  transfer  does  not  affect  the  validity  of  a  bona 
Jide  pledge  made  in  the  usual  manner.^ 


§  472.  Blank  assigninents. — The  practice  of  assigning 
by  a  transfer  duly  signed  by  the  transferee,  but  with 
the  name  of  the  transferee  left  blank,  has  become  a 
commercial  usage  and  is  recognized  as  valid  by  the 
courts.^  It  is  usual  to  ha^fe  printed  on  the  back  of  the 
certificate  as  part  of  the  assignment  a  blank  power  of 
attorney  empowering  any  one  whose  name  may  be  in- 
serted to  fill  in  the  name  of  any  person  he  may  select 
to  make  the  transfer.  Such  assignment  and  power  of 
attorney  so  signed  may  be  sold  and  passed  from  hand 
to  hand,  each  purchaser  being  entitled  to  the  same 
rights  against  his  transferrer  and  previous  transferrers 
as  he  would  have  if  their  several  names  had  been  in- 
serted. Whenever  it  may  become  necessary  the  last 
transferrer  may  fill  up  the  blanks  with  his  own  name 
and  the  name  of  an  agent  as  attorney  to  make  the  reg- 
istry transfer,  or,  as  is  frequently  done,  the  name  of  the 


Orleans  Nat.  Bkg.  Ass'n  ▼.  Wilts,  10  Fed.  Rep.  890;  Baldwin  t.  Canfield,  26 
Minn.  48. 

1  Pitot  Y.  Johnson,  83  La.  Ann.  1286;  Dickinson  v.  Cent.  Nat.  B'k,  120  Maes. 
270;  Lightner's  App.,  82  Pa.  St.  301;  McNeU  v.  Tenth  Nat.  Bank,  46  N.  Y. 
325;  Fraser  v.  Charleston,  11  S.  C.  486;  Factors*  Ai  B.  Ins.  Co.  t.  Marine  D.  D. 
Co.,  31  La.  Ann.  140;  ContinenUl  Nat.  Bank  v.  Elliott  Nat.  Bank,  siq^ra; 
United  States  v.  Cntts,  1  Snnin.  133;  Lowry  v.  Com.  B'k,  Taney,  810;  Blonln  v. 
Liqaidators,  etc.,  80  La.  Ann.  714;  Com.  Bank  of  Buffalo  y.  Kortri^t,  22 
Wend.  348;  Leitch  y.  Wells,  48  N.  T.  585;   Otis  y.  Gardner,  105  m.  486. 

2  Walker  y.  Detroit  Transit  Ry.  Co.,  47  Mich.  338;  Penn.  Ry.  Co.  App.,  86 
Pa.  St.,  80;  Cutting  y.  Damerel,  88  N.  T.  410;  German  Un.  Bank  Ass'n  y. 
Sendmeyer,  50  Pa.  St  67;  Ex  parte  Sai^nt,  L.  R.  17  £q.  273;  Ortigoisay. 
Brown,  47  L.  J.  Ch.  168;  Re  Barread's  Bkg.  Co.,  L.  R.  8  Ch.  105;  McNett  y. 
Tenth  Nat.  Bank,  45  N.  Y.  325,  331,  holding  that  such  assignment  is  good  eyen 
in  the  absence  of  such  usage;  Holbrook  y.  New  Jersey  Zinc  Co.,  57  N.  T.  616, 
625.  Where  certificates  of  stock  are  transferable  by  indorsement  in  blank,  and 
not  on  the  books  of  the  company,  an  offer  by  the  holder  to  deliver  them  so  in- 
dorsed is  a  sufficient  tender.    Hill  v.  Wilson  (Cal.),  25  P.  1105;  Wilson  y.  Hill,  Id. 
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latter  may  be  left  blank  to  be  filled  with  the  name  of 
the  registry  clerk.* 

§  473.  Identity  and  proof  of  genuineness  of  signature. — 

The  corporation  may  undoubtedly  make  and  enforce 
reasonable  rules  and  regulations  with  reference  to  iden- 
tity of  transferee  with  the  person  representing  himself 
to  be  such  and  requiring  proof  of  the  signature  of  the 
transferrer.  Without  such  power  corporations  would 
have  no  protection  against  forgeries  and  fraudulent 
practices  of  various  kinds. ^ 

A  bank  may  take  reasonable  time  to  make  inquiries 
and  may  require  proof  that  the  signature  is  the  writing 
<Jf  the  party  whose  signature  it  purports  to  be  ; '  and  in 
cases  of  doubt,  as  to  the  right  of  the  person  in  whose 


1  See  Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24;  Matthews  y.  Mass.  Nat. 
B'k,  1  Holmes.  396;  Bridgeport  B'k  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  ^  Conn.  231; 
Kortright  V.  Buffalo  Com.  B*k,  20  Wend.  91;  Otis  Admin,  y.  Gardner,  105  l\\. 
436;  Mt.  Holly  L.  A  M.  T.  Co.  v.  Tenie.  ITS.  J.  Eq.  117;  Prall  v.  TUt,  28  N. 
J.  Eq.  479;  Leavitt  y.  Fisher,  4  Duer.  1,  20,  Defendant,  being  the  owner  of 
shares  of  corporate  stock,  deposited  the  certificate  with  a  trustee  imder  an  agree- 
ment with  the  other  shareholders  that  the  stock  should  not  be  taken  out  of  his 
possession,  or  put  on  the  market  before  a  certain  time,  and  took  a  receipt  from 
the  trustee  reciting  such  facts.  Afterwards  he  deliyered  the  receipt  to  inter- 
yenor,  with  a  power  of  attorney  in  blank,  authorizing  the  titmsfer  of  the  shares 
on  the  company*s  books;  but  he  gaye  the  interyenor  no  order  for  the  deliyery 
of  the  certificate,  and  no  notice  was  glyen  to  the  trustee  of  the  transfer.  Held, 
under  Ciyil  Code  La.,  art.  3158,  proyiding  that  ^' when  a  debtor  wishes  to  pawn 
.  ,  .  stocks  ...  he  shall  deliyer  to  the  creditors  the  .  .  .  certificates  of  stock 
...  so  pawned,'^  that  there  was  no  pledge  of  the  shares  as  against  an  execu- 
tion creditor  of  defendant.  Bldstrup  v.  Thompson,  45  F.  452.  See  Batter^  s 
jippeal,  108  Pa.  St.  510;  1  A.  78,  holding  that  the  name  on  the  stock  book  is  only 
pr  una  facie  eyldence  of  ownership  and  of  no  ayail  against  an  opposing  posses- 
sion of  the  certificate  together  with  such  an  executed  power  of  attorney  for  its 
transfer. 

'  Tel.  Co.  y.  Dayenport,  97  U.  S.  369;  Dayis  y.  Bank  of  Eng.,  2Bing.  393.  A 
corporation  haying  entered  on  its  books  a  transfer  of  its  shares  signed  by  an 
agent,  the  corporation  supposing  the  signature  to  be  that  of  the  principal,  the 
entry  of  the  transfer  is  justified  if  the  agent  was  in  fact  authorized,  but  the 
corporation  cannot  rely  on  an  estoppel  arising  from  the  principal's  haying  held 
the  agent  out  as  authorized.  Camden  Fire  Ins.  Ass'ny.  Jones,  (N.  J.),  21  A.  458, 

*  Dayis  y.  Bank  of  Eng.,  supra;   Bayard  y.  Farmers'  &  M.  Bank,  52  Pa.  St. 

232. 

33 
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name  the  stock  appears  on  the  books,  to  sell  and  trans- 
fer the  same,  it  may  require  legal  proof  of  competency. 
The  same  rule  applies  in  the  case  of  one  representing 
himself  to  have  and  apparently  having  authority  as  at- 
torney for  the  party.  But  the  corporation  has  no  right 
to  inquire  into  the  motive  of  one  having  legal  authority 
to  make  the  transfer.^  Ordinarily,  however,  it  cannot 
refuse  to  make  the  transfer  on  the  ground  that  the 
transfer  will  injure  the  corporation,  or  that  the  object 
of  the  transfer  is  to  increase  the  votes  of  the  trans- 
feree.^ In  England  the  law  is  somewhat  different. 
Directors  there  usually  have  a  discretionary  power 
to  allow  or  refuse  a  transfer.^ 

§  474.  When  transfer  complete. — The  novation  is  not 
complete;  nor  is  the  assignee  a  shareholder  for  the  pur- 
pose of  voting  and  claiming  dividends  ;  *  nor  has  he  any 
equitable  claim  upon  the  assets  in  case  of  insolvency  or 
dissolution  as  against  the  corporation  and  its  creditors- 
prior  to  giving  notice  of  his  claim.^  But  a  formal  as- 
signment or  transfer  on  the  corporation  books  is  not 


^  Townsend  v.  Mclver,  2  S.  C.  25.  A  merely  nominal  transfer,  howeTer,  made 
to  obtain  for  the  transferee  certain  special  privileges,  such  as  free  admission  U> 
a  place  of  amusement,  would  be  without  valid  consideration  and  a  fraud  upon 
the  other  stockholders.  Appeal  of  Academy  of  Music,  108  Pa.  St.  510;  In  Bice 
V.  Bockafeller,  N.  T.  Da.  Beg.,  May,  1888,  in  an  action  to  compel  the  unincor- 
porated StMidard  Oil  Trust  to  transfer  on  its  books  ^*  trust'*  certificates  which 
plaintiff  had  purchased,  defendants  alleged  that  plaintiff  was  a  competitor  of 
the  trust  and  had  purchased  the  certificates  in  order  to  break  up  the  trust  and 
compel  it  to  put  the  plaintiff  out.  It  was  held  the  plaintiff  should  be  compelled 
to  give  a  bill  of  particulars. 

*  Moffatt  V.  Parquar,  L.  B.  7  Ch.  D.  691, 

*  Healey  on  Law  and  Pr.  of  Companies,  70. 

*  Hall  V.  Bose  Hill,  etc.,  Boad  Co.,  70  111.  678;  People  v.  Bobinson,  64  CaL 
378;  Cleveland,  etc.,  B.  Go.  v.  Bobbins,  35  Ohio  St.  483;  Oxford  Tump.  Co.  v. 
Bunne,  1;  6  Conn.  562;  Northrop  v.  Newton,  etc.,  Tump.  Co.,  3  Conn.  544; 
Northrop  v.  Curtis,  5  Conn.  246;  Chambersburg  Ins.  Co.  v.  Smith,  11  Pa.  St. 
120. 

'  Becher  v.  Wells  Flouring  Mill  Co.,  1  McCraryO.  C.  62;  Bank  of  Commerce 
App.,  73  Pa.  St.  59;  Brisbane  v.  Delaware,  etc.,  B.  B.  Co.,  25  Hun,  438. 
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essential  to  the  substitution  of  the  transferee  for  the 
transferrer  to  the  rights  of  membership  as  between 
themselves,  such  entries  being  only  evidence  of  the 
shareholder's  right  and  not  the  right  itself.^ 

§  476.  Waiver  by  corporation. — A  corporation  may 
waive  its  right  to  require  transfers  to  be  made  upon  its 
books  .^  But  some  unequivocal  act  must  be  shown  in 
order  to  establish  a  waiver  of  the  method  prescribed  by 
statute.* 

And  it  may  establish  a  usage  of  having  the  entry  or 
evidence  of  the  transfer  kept  elsewhere  than  in  the 
books.  When  such  usage  and  compliance  with  it  are 
proven,  the  corporation  is  estopped  from  setting  up  that 
no  registration  was  made  in  its  books  as  the  law  or  its 
by-laws  require.* 


1  Mitchell  ▼.  Beekmen,  04  Cal.  117;  Butter  v.  Kilpatrick,  00  N.  Y.  004; 
Wheeler  v.  Miller,  90  N.  Y.  853;  Burr  v.  Wilcox,  22  N.  Y.  551;  Thorp  ▼.  Wood- 
hull,  1  Sandf.  Oh.  411;  Johnson  v.  Albany,  etc.,  R.  R.  Co.,  40  How.  Pr.  103; 
Chaffin  V.  Cummings,  37  Me.  83;  Schaeffer  y.  Mo.  Home  Ins.  Co.,  40  Mo.  248; 
Chester  Glass  Co.  v.  Dewey,  10  Mass.  04;  Boston  &  Albany  R.  R.  Co.  t.  Pear- 
son, 128  Mass.  445;  Beckett  ▼.  Houston,  82  Ind.  393;  Slipher  v.  Earhart,  88  Ind. 
173;  Haynes  v.  Brown,  30  N.  H.  545,  503;  Fulgam  y.  Macon,  etc.^  R.  R.  Co.,  44 
Ga.  597;  South  Ga.  <&  F.  R.  R.  Co.  y.  Ayres,  50  Ga.,  230;  Minneapolis  Haryester 
Wks.  y.  Llbby,  24  Minn.  327. 

3  Isham  V.  Buckingham,  49  N.  Y.  210. 

'  The  holder  of  shares  agreed  to  sell  them  to  S.,  and  placed  the  certificate  in 
the  hands  of  a  third  party  to  be  deliyered  to  the  yendee  on  payment  of  a  note 
giyen  for  the  stock.  The  note  was  neyer  paid  and  the  stock  remained  on  the 
books  of  the  corporation  in  the  name  of  the  yendor.  But  S.  yoted  on  the  stock 
by  yirtue  of  a  proxy,  and  the  note  was  subsequently  taken  by  the  corporation,  but 
not  on  account  of  any  transaction  between  it  and  S.  It  was  held  that  S.  was 
not  liable  to  the  corporation  for  unpaid  assessments  on  the  stock.  Cornack  y. 
Western  White,  etc.,  Co.,  77  la.  32;  citing  Ft.  Madison  Lumber  Co.  y.  Batayian 
B'k,  71  la.  270;  Hale  y.  Walker,  31  la.  344;  Pullman  y.  Upton,  90  U.  S.  328. 
An  employ^  who  has  not  power  to  transact  general  business  for  the  corporation 
has  no  implied  power  to  waiye  its  lien.  Kenton  Ins.  Co.  y.  Bowman,  84  Ky. 
430,  holding  also  that  the  lien  is  not  waiyed  by  merely  taking  other  security. 

«  Walker  y.  Detroit  Transit  R.  R.  Co.,  47  Mich.  338;  Munn  y.  Barnum,  24 
Vt.  283;  Stewart  y.  Walla  Walla  Pub.  Co.  (Wash.),  20  P.  105;  Noyes  y.  Spauld- 
ing,  27  Yt.  420;  Richmondyille  Mfg.  Co.  y.  Prall,  9  Conn.  487.  See  EUistoiiy. 
Schneider,  25  La.  Ann.  435. 
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§  476.  Duty  of  parties  to  transfer. — On  a  sale  of  stock, 
it  is  the  legal  duty  of  both  parties  to  the  transaction  to 
see  that  the  transfer  is  properly  registered.*  It  is  the 
vendor's  duty  to  do  so  for  the  information  of  those 
dealing  with  the  corporation  and  to  enable  the  vendee 
to  collect  dividends,  vote  in  corporate  afl^s,  etc., 
and  it  is  the  vendee's  duty  to  have  a  legal  transfer 
made  at  the  only  placel^  where  it  can  be  done  in 
order  to  relieve  the  vendor  from  liability  to  future 
calls.  Since  a  court  of  equity  will  compel  a  transferrer 
of  stock  to  record  the  transfer,  and  the  transferee  to 
pay  all  calls  afterward,  it  is  clear  that  the  vendee  may 
himself  demand  that  the  transfer  be  entered.  When  it 
is  done  at  his  request,  he  becomes  responsible  for  future 
calls.  The  exercise  of  these  rights  and  duties,  however, 
does  not  interfere  with  the  right  of  one  who  appears  to 
be  a  stockholder  on  the  books  of  the  company  to  show 
that  his  name  appears  there  without  right  and  without 
authority.^ 

The  mere  fact  that  the  assignor  is  indebted  to  the 
corporation  will  not  justify  a  refusal  on  the  part  of  its 
officers  to  make  the  proper  transfer  upon  the  books,  un- 
less the  company  had  a  lien  upon  the  stock  at  the  date 
of  the  transfer.* 

§  477.'  Where  the  oorporatlon  claims  a  lien  npon  the  shares. 

— As  to  whether  a  by-law  creating  a  lien  upon  shares  for 
all  indebtedness  of  the  shareholder  to  the  corporation 
can  be  enforced  against  a  bona  fide  purchaser  without 
notice  of  prior  liens,  without  additional  statutory  au- 
thority than  that  authorizing  it  to  make  rules  and  reg* 


1  Poole  V.  W.  P.  B.,  etc.,  Ass'n,  80  F.  514;  Bells  App.  (Plu),  18  A.  177. 
*  UptoQ  y.  Webster,  91  U.  S.  65.    See  Green  Mt.  T.  Co.  v.  Bulla,  45  Ind.  L 
<  People  V.  Crockett,  9  Cal.  112;  Driscoll  v.  West  Bradley  Mfg.  Co.,  59  X.  T. 

102;  Williams  y.  Lowe,  4  Neb.  398;  Steamship  Co.  y.  Henon,  52  Pa.  St.  280; 

Byon  V.  Carter,  22  La.  Ann.  98;  Vansand  y.  Middlesex  Co.  Bank,  26  Conn«  14C 
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Illations  concerning  transfers,  there  has  been  consider- 
able conflict  of  authority.^ 

There  is  a  long  line  of  decision  in  favor  of  the  cor- 
poration's right  to  pass  and  enforce  such  a  by-law. 
There  are  many  respectable  authorities  against  the 
right.2 


1  Pendergast  v.  Bank,  2  Sawy.  C.  C.  108;  Bank  of  Attica  v.  Mfrs.  Bank,  20 
N.  Y.  501;  Vicksburg,  etc.,  R.  R.  Co.  v.  McKeen,  14  La.  Ann.  724;  Plymouth 
Bank  y.  B'kof  Norfolk,  10  Pick.  454;  Mechanics'  Bank  y.  Mer.  B'k,  45  Mo. 
513;  TutUe  y.  Walton,  lOa.  4.3;  McDowell  y.  B'k  of  Wilmington,  1  Harr.  (Del.) 
27;  St.  Louis  Ins.  Co.  y.  GkKxifellow,  9  Mo.  149;  Xesmith  y.  B'k  of  Wash.,  6 
Pick.  329;  Reading  F.  Ins.  &  T.  Co.  y.  Reading  I.  W.  (Pa.),  21  A.  170,  holding 
that  an  indebtedness  created  by  a  stockholder  who  drew  money  from  the  com- 
pany in  excess  of  the  amount  due  him  as  profits,  becomes  a  lien  on  the  stock  of 
such  person  by  yirtue  of  a  by-law,  to  which  he  assented,  that  if  any  indebted- 
ness of  a  stockholder  to  the  corporation  was  not  paid  by  a  giyen  time,  his  stock 
might  be  applied  to  its  payment,  and  the  statute  does  not  run  against  such  lien 
when  the  debt  is  not  paid.  Knight  y.  Old  Xat.  B'ft,  3  Clilford,  429;  McDowell 
V.  B'k  of  Wilmington,  1  Harr.  (Del.)  27;  Bank  of  Holly  Spgs.  y.  Pierson,  58 
Miss.  421;  St.  L.  Perpet.  Ins.  Co.,  9  Mo.  149;  Mechanics'  Bk.  y.  Mer.  Bank, 
45  Mo.  513;  Surplock  y.  Pac.  R.  R.  Co.,  61  Mo.  319;  In  re  Buckman,  12  Nat. 
Bank,  Reg.  223;  People  y.  Crockett,  9  Cal.  112;  Pendergast  y.  B*k  of  Stockton, 
2  Sawy.  108;  Lockwood  y.  Mechanics'  Nat.  Bank,  R.  I.  308;  Cunningham 
V.  Ala.,  etc..  Trust  Co.,  4  Ala.  (N.  S.)  652;  Geyer  y.  West.  Ins.  Co.,  3  Pittsb. 
41;  In  re  Dunkerson,  4  Biss.  227;  Young  y.  Vaugh,  23  N.  J.  Eq.  325;  Brent  v. 
Bank  of  Wash.,  10  Pet.  596,  616;  Child  y.  Hudson  Bay  Co.,  2  P.  Wms.  207; 
Planters'  Ins.  Co.  y.  Selma  Say.  B'k,  63  Ala.  585.  See  Heart  y.  State  Bk.,  2 
Dev.  Eq.  N.  C.  Ill;  Farmers',  etc.,  Banky.  Warson,  48  la.  336,  340;  Tuttle  y. 
Walton,  1  Ga.  48. 

In  Pendergast  y.  Bank  of  Stockton,  2  Saw.  C.  C.  108,  Sawy£XI,  J.,  after  ably 
discussing  preyious  decisions,  summarized  the  law  on  the  question  as  follows: 
**  Upon  the  whole,  after  a  careful  consideration  of  the  statute  and  the  authorities, 
I  am  of  the  opinion  that  the  proyision  of  the  fourth  section  authorizing  the 
corporation  to  make  by-laws  for  the  management  of  its  property,  the  regulation 
of  its  affairs  and  the  ti*ansfer  of  its  stock,  and  of  the  ninth  section,  that  the 
stock  of  the  company  shall  be  transferable  in  such  manner  as  shall  be  pre- 
scribed by  the  by-law  of  the  company,  etc.,  authorized  the  corporation  to  adopt 
the  by-law  in  question  and  that  the  by-law  is  yalid." 

'^  In  Anglo-Cal.  Bank  y.  Grangers'  Bank,  00  Cal.  359,  the  question  came 
directly  before  the  court,  and  after  a  consideration  of  all  the  recent  cases  on  the 
subject,  the  court  expressly  approved  the  doctrine  of  the  cases  cited  by  it 
against  the  validity  and  unforceability  of  such  a  by-law  and  said  :— "The  de- 
fendant might  make  by-laws  regulating  the  transfer  of  stock,  but  it  could  not, 
under  the  power  to  regulate  the  transfer  of  stock,  create  a  secret  lien  upon  it, 
which  would  adhere  to  it  in  the  hands  of  a  bona  fide  purchaser  without  notice. 
We  think  that  the  by-law  which  it  is  claiuieil  gives  the  defendant  such  lien  is 
clearly  inconsistent  with  the  provisions  of  sec.  324  of  the  Civil  Code,  etc. 
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§  478.  The  weight  of  authority  fayors  the  right.— Bat  the 

weight  of  authority  and  of  reason  is  still  in  favor  of  the 
right  under  statutes  empowering  corporations  to  enact 
by-laws  regulating  transfers  of  stock.^  The  argument 
that  the  public  should  not  be  ensnared  by  secret  liens 
may  well  apply  to  negotiable  instruments  j  but  in  the 
case  of  certificates  of  shares  in  a  corporation,  the  books 
are  at  all  times  open  to  the  inspection  of  intending 
purchasers,  and  the  law  points  out  the  place  for  as- 
certaining beyond  cavil  whether  any  such  liens  exist. 
If  the  agents  of  the  corporation  should  refuse  to  give 
the  information  sought,  or  should  misrepresent  the 
terms  upon  .which  the  shares  are  held,  it  would  be  of 
course  estopped  from  afterwards  setting  up  such  lien 
against  the  purchaser;  and  he  would  take  them  subject 
to  no  claim  against  him,  and  just  as  if  no  lien  existed. 
The  conclusion  drawn  from  all  the  best  considered 
and  ably  discussed  cases  is  that,  under  such  statutory 
provisions  as  we  have  been  considering,  the  corporation 


The  doctrine  of  this  case  is  supported  hy  the  following  authorities : — ^Driscoll 
Y.  West  Bradley,  etc.,  Co.,  59  N.  Y.  96;  Bank  of  Attica  y.  Mfrs.  Bk.,  20  Id.  501; 
Rosenhack  y.  Salt  Springs  Nat.  Bank,  53  Barh.  495;  Leggett  y.  Bank  of  Sing 
Sing,  24  N.  Y.  283;  Arnold  v.  Suffolk  B'k,  52  Barb.  424;  Byron  v.  Carter,  22 
La.  Ann.  98;  Pitot  v.  Johnson,  533  Id.  128;  N.  O.  Bkg.  Ass'n  y.  Wiltz,  4  Woods, 
43;  Planters',  etc.,  Mut.  Ins.  Co.  y.  Selma  Say.  Bk.,  63  Ala.  585;  Steamship 
Dock  Co.  y.  Henon*s  Admin.,  52  Pa.  St.  280;  Merchants'  Bk.  y.  Shouse, 
102  Pa.  St.  488;  Bank  of  Holly  Spgs.  y.  Pinson,  58  Miss.  421;  CarroU  y. 
y.  Mullanphy  Sav.  B'k,  8  Mo.  App.  249;  Eyansville  Nat  Banky.  Met.  Nat.  B'k, 
2  Biss.  527;  Lee  v.  Git.  Nat,  Bk.,  2  Gin.  Sup.  Gt.  298;  Bank  y.  Lanier,  11  WalL 
69;  Bulla/d  v.  B'k,  18  Id.  589. 

In  Plymouth  Bank  y.  Bk.  of  Norfolk,  27  Mass.  454,  the  yalidity  of  a  by-law 
giyiug  a  lien  in  fayor  of  a  bank  on  its  own  stock  is  strongly  questioned;  and 
in  Sargent  y.  Franklin  Ins.  Co.,  25  Mass.  90,  still  stronger  ground  is  taken 
against  it.  In  Conklln  y.  Sec.  Nat.  B'k,  53  Barb.  512  it  ^as  held  that  the  in- 
sertion in  the  certificate  of  a  proyision  to  the  effect  that  the  stock  was  not  trans- 
ferable until  all  the  liabilities  of  the  stockholder  to  the  bank  were  paid,  did  not 
glye  the  bank  a  lien  upon  the  shares  for  the  subsequent  indebtedness  of  the 
share  owner.  This  case  is  not  in  conflict  with  Jennings  v.  Bank  of  Cal.,79  Cal. 
323.  In  that  case  the  indebtedness  of  the  shareholder  had  been  already 
incurred. 

Supra,  n.  1,  p.  517. 
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may  enact  by-laws  having  reference  to  the  security  by 
way  of  lien  on  its  outstanding  shares  of  stock  for  any 
indebtedness  of  the  stockholders  ;  that  such  lien  does 
not  prevent  the  holder  from  transferring  his  certificate ; 
that  the  assignee  takes  the  shares  evidenced  by  it, 
subject  to  all  liens  existing  in  favor  of  the  corporation; 
and  that  in  order  to  complete^  his  legal  title  and  vest 
him  with  the  right  to  vote  and  receive  dividends,  the 
transfer  must  be  registered  in  the  books  of  the  corpora- 
tion in  conformity  with  the  statute  and  all  reasonable 
by-law  regulations  not  repugnant  to  it. 

§  479.  No  eommon  law  lleli.— There  was  no  lien  in  favor 
of  the  corporation  upon  shares  at  common  law.  The 
allowance  of  such  lien  would  have  subverted  the  policy 
of  the  common  law  against  secret  liens.  Therefore, 
liens  for  debts  due  the  corporation  must  be  allowed  by 
statute  or  provided  for  in  by-laws  under  statutory 
authority,  unless  there  is  a  binding  usage  or  custom  of 
which  the  party  denying  the  right  to  enforce  the  lien 
has  notice,  actual  or  constructive.  Without  such  notice 
the  validity  of  a  lien  in  favor  of  manufacturing,  trading, 
and  other  corporations  not  engaged  in  the  business  of 
loaning  money  has  been  generally  denied.^ 

But  the  common  law  rule  only  has  application  in  the 
<jase  of  bona  fide  purchasers  of  the  shares  without 
notice.  The  common  law  rule  could  not  attach  to 
dividends  declared  and  set  apart.  They  are  considered 
as  so  much  money  in  the  possession  of  the  corporation 


1  Case  v.Bank,  100  U.  S.  446;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90; 
Kenton  Ins.  Co.  v.  Bowman,  84  Ky.  430;  Heart  v.  State  Bank,  2  Dev.  Eq.  Ill; 
Dana  v.  Brown,  1  J.  J.  Marsh,  3(M;  Bank  of  Attica  v.  Mfrs.,  etc..  Bank,  20  N. 
Y.  505;  Driscoll  v.  West  Bradley,  etc.,  Mfg.  Co.,  59  Id.  96;  mil  v.  Pine  River 
B'k,  4=)  N.  H.  300;  People  v.  Crockett,  9  Cal.  112  ;  Anglo-Cal.  Bank  v.  Grangers 
Bank,  63  Id.  359;  People  v.  Miller,  39  Hun,  557;  Bank  of  Louisville  v.  Xat. 
State  Bank,  10  Bush.  Ky.  367;  Del.,  etc.,  R.  R.  Co.  v.  Oxford  Iron  Co.,  88 
N.  J.  Eq.  340;  Steamship  Doc.  Co.  v.  Heron,  52  Pa.  St.  280. 
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belonging  to  the  stockholder  pledged  toward  the  pay- 
ment of  any  just  debt  then  due  from  him.^  But  the 
lien  on  dividends  does  not  hold  good  after  the  death  of 
a  shareholder.  The  dividend  must  then*  go  into  the 
general  fund  for  the  payment  of  creditors,  and  the  cor- 
poration takes  its  place  in  the  order  of  payment  with 
others.'  Without  it  is  so  provided  in  the  articles, 
statute  or  by-laws,  or  by  special  agreement,  the  cor- 
poration acquires  no  lien  as  against  a  shareholder  on 
his  shares,  even  though  it  hold  his  note  for  the  debt  due 
from  him.® 

§  480.   By-law  regulations  under  statutory  authority. — 

The  object  of  a  special  or  general  statute  in  requiring 
that  shares  shall  ''be  transferable  only  on  the  books 
of  the  company  "  is  not  only  to  enable  the  corporation 
to  know  who  are  its  shareholders  and  as  such  entitled 
to  vote,  receive  dividends,  etc.,  but  for  the  protection 
of  bona  fide  purchasers  of  the  shares  and  of  creditors 
and  persons  dealing  with  it  as  well.* 

In  some  states  where  shares  are  not  expressly  made 
transferable  by  indorsement  and  delivery,  the  members 
in  their  articles  of  incorporation  may  confer  upon  the 
directors  discretionary  power  to  approve  or  disapprove 
transfers.     In  such  cases  they  are  not  bound  to  disclose 


^  Hagar  y.  Union  Nat.  Bank,  63  Me.  509. 

2  Brent  v.  Bank,  2  Cranch,  517. 

*  Bates  V.  N.  T.  Ins.  Co.,  8  Johns.  Cas.  238.  And  the  oommon  law  rule 
against  secret  liens  has  been  held  not  to  apply  where  there  was  a  known  usage 
of  a  bank  by  which  the  stock  of  a  debtor  was  not  transferable  until  his  indebt- 
edness to  the  bank  was  paid.  Such  usage  is  binding  upon  the  assignee  of  the 
stockholder,  and  it  was  his  duty  to  make  inquiry  with  reference  to  the  condition 
of  the  account  between  the  latter  and  the  bank.  Morgan  v.  Bank  of  North  Am.., 
8  Searg.  <&  R.  73;  nor  where  a  notice  that  a  lien  would  be  claimed  for  all  in- 
debtedness  of  the  holder  of  the  stock  was  printed  on  the  back  of  the  certificate 
to  which  attention  was  called  on  its  face.   Jennings  y.  Bank  of  Cal.,  79Cal.  :>23. 

«  Moore  y.  Bank  of  Commerce,  52  Mo.  377;  Weston's  Case,  L.  R.  4  Ch.  2(); 
Chouteau  Spg.  Co  y.  Harris,  20  Mo.  382;  Johnson  y.  Laflln,  5  Dill.  75-78; 
Gilbert's  Case,  L.  R.  5  Ch.  559. 
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their  reasons  for  the  exercise  of  their  authority ;  but 
they  are  not  allowed  to  withhold  their  assent  capri- 
ciously or  in  bad  faith.^ 

§  481.  Construction  of  statutes  authorizing  the  retention 
of  lien  on  shares. — It  is  well  settled  that  when  a  lien 
upon  the  shares  of  stockholders  is  given  by  statute 
or  provided  for  in  by-laws  enacted  under  statutory  au- 
thority to  regulate,  it  extends,  or  may  be  made  to  extend 
to  all  debts,  whether  payable  presently  or  at  a.  future 
time,  except  where  the  statute  limits  the  lien  to  debts, 
actually  due  and  payable,  and  that  a  stockholder  in- 
debted to  a  corporation,  although  the  debt  may  not  be 
due,  cannot  transfer  his  stock  freed  from  such  lien  with- 
out the  consent  of  the  corporation.* 

The  lien  continues  for  the  benefit  of  the  corporation 
after  the  debt  has  become  barred  by  the  statute  of 
limitations,®  and  whether  the  stockholder's  debt  accrued 
after  or  before  the  debtor  became  a  stockholder.*  It  at- 
taches to  a  debt  to  which  the  shareholder  is  liable  only 


1  Poole  V.  Mlddleton,  29  Beav.  646;  Robinson  v.  Chartered  Bank,  L.  R.  1 
Eq.  32;  Re  Stanton  Iron,  etc,  Co.,  L.  R.  16  Eq.  559;  Pender  v.  Lushington,  L. 
R.  6  Ch.  D.  70;  Penny's  Case,  L.  R.  8  Ch.  App.  446.  * 

2  Pittsburgh,  etc.,  R.  R.  Co.  v.  Clarke,  29  Pa.  St.  146;  Grant  v.  Mechanics* 
Bank,  15  Serg.  &  R.  140:  Sewail  v.  Lancaster  B'k,  17  Id.  285;  Rogers  v.  Hunt- 
ington B'k,  12  Searg  A  R,  77;  In  re  Bachman,  12  Nat.  Bank  Reg.  228;  Downes 
Admin,  v.  Zanesville  B'k,  Wright,  O.  44';;^  Brent  v.  Bank  of  Wash.,  10  Pet.  59(5; 
McCready  V.  Ramsey,  6  Duer.  574;  St.  Louis  Perpet.  Ins.  Co.  v.  Goodfellow,  9 
Mo.  149;  Cunningham  v.  Ala.,  etc.,  Trust  Co.,  4  Ala.  (X.-  S.)  652;  Hall  ^.  U. 
S.  Ins.  Co.,  5  Gill.  (Md.)  484;  Leggett  v.  Bank  of  Sing  Sing,  24  N.  Y.  283;  In 
re  Stockton  Malleable  Iron  Co.,  L.  R.  2  Ch.  D.  101.  Under  the  Penn.  SUt.  of 
1814  it  was  held  that  a  bank  might  lawfully  refuse  to  permit  the  transfer  of  the 
stock  of  a  stockholder  who  had  drawn  a  bill  which  had  been  discounted  by  the 
bank  but  not  payable  at  the  time  the  transfer  was  demanded,  both  the  drawer 
and  his  indorser  having  become  Insolvent  since  the  discount  of  the  bill.  Grant 
V.  Mechanics'  Bank,  15  S.  &  R.  (Pa.)  140.  See  also  Reese  v.  Bank  of  Commerce, 
14  Md.  271. 

8  Farmers'  Bank  of  Md.  v.  Inglehart,  6  Gill.  50;  Geyer  v.  Western  Ins.  Co., 
3  Pittsb.  41;  Brent  v.  B'k  of  Wash.  10  Pet.  596. 
*  Schmidt  v.  Hennepin,  etc.,  Co.,  S'*  Minn.  511. 
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as  surety.  It  extends  to  debts  due  from  a  partnership 
of  which  the  stockholder  is  a  member.'  It  is  well  settled 
by  a  long  line  of  English  as  well  as  American  authori- 
ties that  unpaid  calls  in  original  subscriptions  may  be 
secured  by  such  by-laws.*  But  no  lien  can  attach  to 
uncalled-for  subscriptions  except  where,  upon  insol- 
vency, the  creditors  have  an  equitable  lien.* 

Such  provision  in  the  by-laws  of  a  bank  is  not  an  un- 
reasonable restraint  upon  alienation  of  personal  property, 
but  is  within  the  purview  of  a  reasonable  requirement 
for  its  benefit  and  protection.^  But  a  provision  in  the 
charter  of  other  than  banking  corporations  giving  a 
lien  upon  shares  does  not  authorize  the  making  of  loans 
to  the  stockholders.* 


1  McLean  v.  Lafayette  Bank,  3  McLean,  587;  Leggett  ▼.  B*k  of  Sing  Sing,  24 
N.  Y.  283;  Union  Bank  of  Georgetown  v.  Laird,  2  Wheat.  390;  McDowell  ▼. 
Bank  of  Wilmington,  1  Harr.  (Del.)  27.  See  Miles  v.  New  Zealand,  etc,  Co., 
M  L.  T.  Rep.  582. 

It  was  held  in  Union  Bank  y.  Laird,  supra,  that  a  corporation  on  disoonnting 
a  bill  or  note  may  take  security  from  one  of  the  parties  and  also  hold  the  shares 
of  another  party  as  security  for  the  same  loan.  See  also  Conant  v.  Seurce  Co. 
Bank,  1  O.  St.  296;  Helen  v.  Swigett,  12  Ind.  IM;  Dunlap  v.  Dunlap,  L.  R.  21 
Oh.  DIv.  588. 

a  In  the  Matter  of  Bigelow,  2  Benedict  (N.  Y.),  469;  Geyer  ▼.  Western  Ins. 
Co.,  8  Pittsb.  41 ;  Arnold  v.  Suffolk  Bank,  27  Barb.  424;  Planters*,  etc,  Ins.  Co. 
V.  Selma  Sav.  Banlc^  63  Ala.  586. 

»  See  Pittsburgh,  etc.,  R.  R,  Co.  v.  Clarke,  29  Pa.  St.  146;  Rogers  v.  Hunt- 
ington  B'k,  12  S.  A  R.  77;  Petersburg  Sav.,  etc,  Co.  ▼.  Launden,  76  Va.  827; 
Hall  V.  U.  S.  Ins.  Co.,  5  Gill.  (Md.)  484,  499;  Spurlock  ▼.  Pac  R.  R.  Co.,  61 
Mo.  319;  McCready  v.  Ramsey,  6  Duer./74. 

*  Hall  V.  U.  S.  Ins.  Co.,  6  Gill.  (Md.)  484.    See  Infra,  f       TV)  allow  it. 
would  be  to  entirely  destroy  the  transferable  character  of  shares. 

6  Planters',  etc.,  Mut.  Ins.  Co.  v.  Selma  Sav.  Bank,  63  Ala.  586;  Cross  v. 
Phoenix  Bank,  1  R.  L  39;  Bank  of  Utlca  v.  Smalley,  2  Cowen,  770;  Mt.  Holly 
Paper  Co.  App.,  99  Pa.  St.  513;  Bishop  v.  Globe  Co.,  135  Mass.  132.  Contra, 
AngloCal.  Bank  v.  Grangers'  Bank,  63  Cal.  359.  But  the  bank  has  no  lien  for 
■debts  not  yet  due  where  the  terms  used  in  giving  the  lien  are  for  all  debts  ac- 
tually due  and  payable  to  the  corporation.  Reese  V.  Bank  of  Com.,  14  Md.  271. 
Nor  has  a  corporation  any  right  to  refuse  a  transfer  on  the  ground  that  subscrip- 
tions on  the  shares  remain  unpaid  if  no  calls  have  been  made  for  the  balance 
^ue.  The  balance  is  not  a  debt  due  the  corporation  prior  to  its  being  called  for. 
Kahn  v.  St.  Joseph,  70  Mo.  262. 

«  Webster  v.  Howe  Mach.  Co.,  54  Conn.  394.     A  statute  prohibiting  banks. 


§  482.  Inconsistency  of  authority  with  general  law  not 
regarded. — A  provision  in  a  charter  declaring  the  stock 
of  a  corporation  personal  property,  and  empowering  the 
directors  to  make  rules  and  regulations  governing  its 
transfer,  will  be  given  effect  to  the  extent  of  authorizing 
the  board  to  prohibit  transfers  of  stock  until  all  debts 
due  by  the  holder  to  the  corporation  are  paid,  notwith- 
standing the  inconsistency  of  such  prohibitory  provision 
with  the  general  law  of  the  state  governing  the  transfer 
of  personal  property.  And  this  will  hold  true  although 
43uch  charter  provide  that  the  rules  and  Tegulations  to 
be  made  under  its  authority  shall  be  subject  to  the 
general  law  of  the  state,^  But  an  attaching  creditor  has  a 
lien  upon  the  shares  superior  to  that  of  the  corporation 
for  an  indebtedness  incurred  by  the  shareholder  to  it 
subsequently  to  the  attachment.* 

§  483.  Snch  by-laws  confined  in  their  operation  to  the 
immediate  parties. — Where  the  by-laws  of  a  company, 
^hich  by  its  charter  it  is  authorized  to  enact,  give  it 
a  lien  upon  shares  until  all  indebtedness  is  paid,  they 
will  not  extend  to  the  creation  of  a  lien  in  favor  of 
third  parties  to  whom  the  shareholder  i»  indebted, 
although  the  corporation  may  have  acquired  an  interest 


organized  under  the  laws  of  the  state,  from  making  loans  or  discounts  on  the 
security  of  the  shares  of  their  capital  stock,  is  effectual  to  prevent  a  bank  from 
having  a  lien  on  the  shares  of  a  stockholder  for  a  debt  thus  created  after  that 
enactment,  though  a  by-law  before  adopted  had  provided  for  such  a  lien. 
Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn.  85;  35  N.  W.  577. 

1  St.  Louis  Perpet.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149.  Scott,  J.,  delivering  the 
opinion,  said: — '*  In  saying  that  the  rules  and  restrictions  on  the  transfer  of  stock 
should  be  subject  to  the  general  law,  the  legislature  could  not  have  intended 
that  they  should  be  consistent  and  in  conformity  with  the  law  of  the  state  gov- 
erning the  subject  matter  concerning  which  the  by-laws  were  to  be  enacted.  It 
could  only  have  been  contemplated  by  the  legislature  that  they  should  be  reason- 
able and  not  contravene  the  general  laws  other  than  that  relative  to  the  sub- 
ject about  which  they  were  prescribed."  See  also  Bank  v.  Mer.  Bank,  45  Ma 
513. 

2  Geyer  v.  Western  Ins.  Co.,  3  >.  (Pa.),  41. 
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in  or  control  of  such  claim.i  It  does  not  attach  to  a 
subsequently  acquired  equitable  interest,  but  is  con- 
fined to  the  legal  interest  of  the  corporation.* 

§  484.  What  eonstitntes  notice  to  transferee  of  lien  of 
eorporation. — Where  a  lien  is  given  directly  by  general 

law,  all  persons,  even  non-residents,  are  bound  to  take 
notice  of  such  lien.'  But  the  power  given  to  enact  a 
by-law  creating  a  lien  does  not  imply  the  power  to 
bind  those  who  have  no  knowledge,  actual  or  construc- 
tive, of  such  by-law  ;  and  if  the  corporation  wishes  to 
preserve  its  rights  under  such  by-laws,  it  must  bring 
them  in  some  practical  way  to  the  attention  of  all  who 
have  occasion  to  deal  in  its  shares.  A  corporation  can- 
not enforce  a  by-law  creating  a  secret  lien.* 

As  we  have  seen,  the  preponderance  of  judicial  decis- 
ion is  largely  in  favor  of  the  binding  effect  of  such  by- 
law upon  all  who  buy  shares  with  notice  of  it,  and  to 
the  effect  that  in  such  case  the  party  is  bound  to  exert 
reasonable  diligence  in  ascertaining  the  existence,  nature 
and  extent  of  liens  upon  notice  that  the  corporation  has 
such  by-law  provisions.^ 

Evidently  a  reference  on  the  face  of  the  certificate  to 
a  by-law  or  provision  in  the  articles  requiring  the  liqui- 
dation of  all  the  holder's  indebtedness  to  the  corpora- 
tion before  a  transfer  would  be  amply  sufficient  to  place 
the  intended  purchaser  upon  inquiry ;  and  unless  he 
made  investigation  at  the  proper  place  he  would  be 


1  Child  V.  Hudson  Bay  Co.,  2  P.  Wms.  207;  1  Strange,  645. 

2  Child  V.  Hudson  Bay  Co.,  supra.  But  a  firm  succeeding  to  the  bosiness  of 
a  stockholder  who  became  a  member  of  such  firm  is  chargeable  with  notice  of 
the  lien  of  the  corporation  in  which  such  stock  is  held.  Planters^  etc..  Mut. 
Ins.  Co.  V.  Selma  Sav.  Bank,  63  Ala.  585.  It  was  held  in  the  same  case  that 
the  lien  of  the  bank  on  the  stock  under  the  by-laws  extended  to  indebtedness  of 
the  succeeding  firm  in  subsequent  transactions  between  it  and  the  bank. 

8  Hammond  v.  Hastincrs,  134  U.  S.  401. 

*  Anglo-Cal.  Bank  v.  Grange    '  '^sink,  63  Cal.  350. 

fi  Jennings  v.  B'k  of  Cal.,  79  ^S,  supra,  §  478. 
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held  to  contract  with  reference  to  and  knowledge  of  his 
vendor's  indebtedness.^ 

But  a  provision  giving  a  lien  in  favor  of  a  bank  for 
debts  due,  will  not  be  extended  so  as  to  embrace  debts 
to  become  due  in  the  future  as  against  an  assignee  of  a 
<;ertificate  containing  express  reference  to  the  articles.' 

Notice  in  the  case  of  liens  for  indebtedness  is  a  fact 
to  be  proven  in  a  case  arising  between  corporations  and 
purchasers,  as  in  other  cases,  each  case  depending  to  a 
great  extent  upon  its  own  circumstances  and  resting 
upon  general  principles. 

§  486.  Waiver  of  the  Hen  on  stock. — The  lien  which  a 
corporation  has  upon  shares  of  stock,  whether  acquired 
under  statute  or  by-laws  or  otherwise,  may  be  lost  by 
acts  showing  a  clear  intention  to  waive  it.^  The  lien 
is  released  by  permitting  a  transfer  of  the  stock  to  a 
stranger,  and  delivery  to  him  of  a  certificate  reciting 
that  the  shares  are  transferable  when  the  liabilities  of 
the  holder  to  the  corporation  are  paid. ' 

But  the  waiver  will  not  be  inferred  from  equivocal  or 


1  JenningB  v.  Bank,  79  Cal.  823. 

3  In  a  case  where  a  bank  had  refused  to  transfer  a  stockholder's  shares  on 
the  ground  of  his  indebtedness,  it  appeared  that  the  latter  had  given  the  bank 
his  note  for  a  considerable  amount,  but  at  the  time  of  the  assignment  the  note 
was  not  yet  due.  The  court,  in  deciding  against  the  right  of  the  bank  to  refuse 
to  register  'the  transfer,  said:—**  When  a  man  gives  his  note  payable  at  a  future 
day,  it  is  an  essential  part  of  the  contract  that  he  shall  not  be  called  on  to  pay 
it,  and  shall  in  no  respect  be  molested  in  relation  to  it,  until  the  day  shall  arrive, 
and  then  he  is  pledged  to  pay  it.  This  is  the  contract;  and  why  should  we  say 
that  a  dealer  with  this  bank  is  subject  to  greater  liabilities  and  exposed  to  more 
severe  restrictions  than  attach  to  any  similar  indebtedness  to  other  persons  ?'^ 
Leggett  V.  Bank  of  Sing  Sing,  25  Barb.  326. 

*  Bishop  V.  Globe  Co.,  135  Mass.  132;  Nat.  Bank  v.  Watsontown  Bank,  105 
IT.  S.  217;  Johnson  v.  Laflin,  103  Id.  800;  Presby.  Cong.  v.  Bank,  5  Barr.  845; 
Upton  V.  Bumham,  3  Biss.  431;  Hill  v.  Pine  River  Bank,  45  N.  H.  300;  Kesmith 
▼.  Wash.  Bank,  6  Pick.  324;  Hall  v.  U.  S.  Ins.  Co.,  5  Gill.  484;  First  XaL  Bank 
of  Hartford  v.  Hartford  Ins.  Co.,  45  Conn.  22;  B*k  of  Aul  v.  McXeil,  10  Bush. 
<Ky.)  54;  HofPman  Steam  Coiff  Co.  v.  Cumberland  Coal,  etc.,  Co.,  10  Md.  466; 
Young  v.  Young,  23  N.  J.  Eq.  325. 
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Other  acts  by  which  innocent  third  parties  have  not 
been  misled.  A  corporation  is  not  estopped  from 
asserting  its  lien  by  declarations  of  the  person  in  charge 
of  the  transfer  book,  upon  presentation  of  the  certificate 
by  the  holder  requesting  a  transfer,  unless  it  appear 
that  the  person  in  charge  had  other  authority  than  that 
of  receiving  requests  and  communicating  them  to  the 
proper  oflScers.^ 

And  a  lien  on  stocks  for  debts  due  by  the  stock- 
holders is  not  lost  by  the  consent  of  the  corporation 
that  it  may  be  transferred  for  the  benefit  of  creditors  to 
the  assignee  of  the  owner.  The  assignee  in  such  case 
stands  in  no  better  situation  than  the  assignor,  neither 
he  nor  the  creditors  represented  by  him  standing  in  the 
relation  of  purchasers  for  value  without  notice.* 

^  §  486.  An  equitable  lien  may  be  acquired. — An  equitable 
lien  arising  from  an  implied  contract  may  arise  from  a 
transfer  even  where  there  is  no  by-law  nor  any  au- 
thority of  law  to  adopt  a  by-law  imposing  a  lien.  An 
equitable  lien  does  not  depend  upon  the  existence  of  a 
by-law  or  usage,  but  rests  in  contract.  In  such  case 
the  fact  that  there  is  no  by-law  or  that  the  corporation 
has  no  power  to  make  such  a  by-law,  and  that  there  is 
no  usage  in  regard  to  the  matter,  is  immaterial.* 


1  Biahop  V.  Globe  Ck>.,  135  Mass.  182. 

>  Dobbins  ▼.  Walton,  S7  Ga.  614.  If  the  certiflcate  contain  a  statement  of 
another  condition  omitting  all  reference  to  the  requirement  of  indebtedness,  as 
if  it  state,  for  instance,  that  no  transfer  will  be  made  on  the  books  except  upon 
return  of  the  certificate,  an  assignee  of  it  without  notice  of  such  by-law  and  for 
value  acquires  a  permanent  equity  over  the  bank  in  the  stock  represented  by 
such  certificate.    Lee  v.  Git.  Nat.  Bank,  2  Chin.  (Ohio)  298. 

»  Jennings  v.  Bank  of  Cal.,  79  CaL  329.  See  also  Taylor  v.  Weston,  77  Cal. 
534;  Yansands  v.  Middlesex  Bank,  26  Conn.  144;  Wain  v.  Bank  of  N.  Am.,  8 
Seanr.  <&  R.  89:  In  the  case  of  Anirlo-Cal.    Bank  v.  Graneers'  Bank.  03  Cal.  350. 
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§  487.  Transferee  not  prejudiced  by  default  of  agents  of 
the  corporation. — It  would  be  obviously  unjust  if,  after 
the  purchaser  of  shares  had  performed  his  whole  duty, 
in  regard  to  having  the  transaction  legally  evidenced 
and  recorded,  he  should  be  prejudiced  by  any  neglect 
on  the  part  of  the  agent  of  the  corporation,  or  affected 
by  any  equities  which  might  subsequently  arise  be- 
tween it  and  the  assignor  or  third  parties.  Where  the 
transaction  is  completed  by  entry  in  the  registry  book 
of  the  company  so  as  to  pass  a  complete  legal  title, 
another  party  to  whom  the  secretary  issues  another 
new  certificate  acquires  no  title  to  the  shares.^  But  if,, 
in  such  cases,  the  assignee  of  the  certificate  should 
neglect,  for  an  unreasonable  time  after  giving  notice,  to 
register  the  transfer,  he  might  lose  his  stock  by  a 
transfer  fraudulently  effected  by  the  registered  holder 
on  the  books  of  the  company  to  a  bona  fide  purchaser  ; 
but  he  would  have  an  action  against  the  corporation 
for  allowing  such  a  transfer  in  violation  of  his  rights.^ 

§  488«  Transfers  of  sliares  in  national  banks. — Sharea 
in  the  capital  stock  of  associations  under  the  national 
banking  law  are  salable  and  transferable  at  the  will  of 
the  owner.  They  are  in  that  respect  like  other  per- 
sonal property.  The  statute  under  which  they  are 
organized  recognizes  this  transferability,  although  it 
authorizes  every  association  to  prescribe  the  manner 
of  transfer,  but  does  not  allow  the  retention  of  a  lien 
on  the  stock  to  secure  a  general  debt  due  from  the 
holder  thereof.* 

Purchasers  and  creditors,  in  the  absence  of  other 


1  H.  A  T.  etc.,  Ry.  Co.  v.  Van  Alstyne,  56  Tex.  440.    The  rule  applies  to 
national  banks.    Hayes  y.  Shoemaker,  39  F.  .319;  Hayes  v.  Yawger,  Id.  912. 
s  McNeil  v.  Tenth  Nat.  :^k,  46  N.  Y.  325. 
*  Goodbar  7.  City  Nat.  Bank,  Tex.,  14  S.  W.  851. 
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knowledge  are  only  bound  to  look  to  the  books  of  reg- 
istry of  the  bank.  But  as  between  the  parties  to  the 
sale,  it  is  enough  that  the  certificate  is  delivered  iwith 
authority  to  the  purchaser  or  any  one  he  may  name  to 
transfer  it  on  the  books  of  the  company.  K  a  subse- 
quent transfer  of  the  certificate  be  refused  by  the  bank, 
it  can  be  compelled  at  the  instance  of  either  of  them.^ 

§  489.  Whether  an  unregistered  transferee  holds  the 
legal  or  an  equitable  title — In  a  majority  of  the  cases 
having  reference  to  particular  statutes,  the  title  held 
by  the  assignee  prior  to  having  the  entry  made  is 
equitable. 

In  the  state  of  New  York  the  contrary  may  be  con- 
sidered the  settled  doctrine,  having  been  so  adjudicated 
in  several  cases  coming  before  the  courts  of  last  re- 
sort.' 

§  490*  The  question  eomplieated  by  conflicting  decisions. 

— No  general  assertion  as  to  what  title  the  assignee 


1  Johnson  v.  Laflin,  103  U.  S.  800;  Bank  v.  Ijanier,  11  WalL  369;  Webster 
y.  Upton,  91  U.  S.  05;  Bank  of  Utica  y.  Smalley,  2  Cow.  N.  Y.  770;  GUbert  ▼. 
Manchester,  etc.,  Co.,  11  Wend.  027;  Commercial  Bank  ci  BnfCalov.  Kentright, 
22  Id.  348;  Sargent  y.  Franklin  Ins.  Co.,  8 Pick.  90.  In  Swift  y.  Smith,  05  Md. 
428,  it  was  held  that  the  proper  remedy  was  in  the  form  €i  an  action  against  the 
corporation  to  perpetuate  testimony. 

3  In  McNeU  y.  Tenth  Nat  Bank,  40  N.  Y.  825,  Rapallo,  J.,  dellyering  the 
opinion,  said: — "  It  has  been  settled  by  repeated  adjudications  that,  as  between 
the  parties,  the  deliyery  of  the  certificate,  with  assignment  and  power  indorsed, 
passes  the  entire  title,  legal  and  equitable,  in  the  shares,  notwithstanding  that 
by  the  terms  of  the  charter  or  by-laws  of  the  corporation  the  stock  is  declared 
to  be  only  on  its  books;  that  such  proyisions  are  intended  solely  for  the  protec- 
tion of  the  corporation  and  can  be  walyed  or  asserted  at  its  pleasure,  and  that 
no  effect  is  giyen  to  them  except  for  the  protection  of  the  corporation;  that  they 
do  not  incapacitate  the  shareholder  from  parting  with  his  interest,  and  that  his 
assignment,  not  on  the  books,  passes  the  entire  legal  title  to  the  stock,  subject 
only  to  such  liens  or  claims  as  the  corporation  may  haye  upon  it,  and  excepting 
the  right  of  yoting  at  elections."    See  also  Broadway  Bank  y.  McElrath,  % 
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acquires,  whether  the  legal  or  equitable,  passes  by  the 
assignment  before  registration  where  the  question  is 
not  settled  by  statute  can  be  ventured.  "It  is  often 
supposed,  for  example,  that  the  right  of  a  creditor  to 
seize  stock  which  has  been  sold  before  it  is  transferred 
upon  the  books  depends  upon  the  passing  of  the  legal 
title  ;  but  we  shall  attempt  to  prove  that  the  legal 
title  has  in  reality  no  effect  upon  the  matter."  ^ 

§  491.  Wager  sales.— A  transfer  may  be  invalid,  not  by 
reason  of  any  fraudulent  consequences  which  would 
result  to  either  of  the  parties  or  others  by  allowing  it 
to  stand,  but  because  its  recognition  would  be  contrary 
to  good  morals  or  public  policy.  Of  this  nature  are 
executory  contracts  for  the  sale  of  stock,  without  an 
intent  to  deliver  the  same,  but  upon  an  understanding 
that  cash  shall  be  paid  equal  to  the  amount  lost  or  won 
in  case  the  market  price  within  a  specified  time  rises 
above  or  falls  below  a  given  price.     All  such  contracts 


^  Lowell  on  Transfers  of  Stock,  105.  The  following  decisions  sustain  this 
'?iew:^Cherry  v.  Frost,  7  Lea,  1;  State  v.  Leete,  16Nev.  242, 250;  Ross  v.  South- 
western  R.  Co.,  53  Ga.  514,  532;  Noyes  y.  Spaulding,  27  Vt.  420;  Holbrook  v. 
yew  Jersey  Zinc  Co.,  57  N.  T.  616;  Eastman  v.  Fiske,  9  N.  H.  182;  McNeil  v. 
Tenth  Xat.  Bank,  46  N.  Y.  325;  Merchants^  Nat.  Bank  y.  Richards,  6  Mo.  App. 
454,  463;  s.  c.  74  Mo.  77;  Leitch  v.  Wells,  48  N.  Y.  585;  Grymes  v.  Home,  49 
N.  Y.  17;  Cushman  v.  Thayer  Mfg.  Co.,  76  N.  Y.  365;  and  in  the  following  an 
opposite  Yiew  is  taken:— Williams  y.  Mechanics'  Bank,  5  Blatch.  59;  Vansands 
V.  Middlesex  Co.  B'k,  26  Conn.  144;  Union  Bank  v.  Laird,  2  Wheat.  390;  Lowry 
Y.  Commercial  B'k,  Taney,  310;  Blanchard  y.  Dedman  Gas  Co.,  12  Gray,  213; 
Weyer  y.  Sec  Nat.  B'k  of  Franklin,  67  Ind.  198;  McCoury  y.  Suydam,  5  Halst. 
245;  Mechanics'  Bank  y.  N.  Y.,  etc.,  R.  R.  Co.,  13  N.  Y.  699;  N.  Y.  etc.,  R.  IJ. 
Co.  Y.  Schuyler,  88  Barb.  534;  Lockwood  y.  Mech.  Nat.  Bank,  9  R.  L  308,  331, 
335. 

United  States  y.  Vaughn,  3  Binn.  394;  Sibley  y.  Qoinsigamond  Nat.  B'k,  133 

Mass.  515;  Otis  y.  Gardner,  105  111.  436;  SUte  y.  First  Nat.  Bank  of  JelTerson- 

Yille,  89  Ind.  302;  Planters'  &  Mer.  Ins.  Co.  y.  Selma  SaY.  B'k,  63  Ala.  585: 

KelloggY.Stockwell,  75111.  68;  White  Y.Salisbury,  83  Mo.  150;  ConantY.  Seneca 

Co.  B'k,  1  O.  6t.  298;  Boatmen's  Ins.  Co.  y.  Able,  48  Mo.  136;  B'k  of  Com- 

merce  App.,  73  Pa.  St.  69. 
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when  constraed  to  amount  to  wager  or  gambling  trans- 
actions, are  illegal  and  unenforceable.  There  is  no  diffi- 
culty in  ascertaining  the  law  governing  them,  but  it  i& 
not  always  an  easy  matter  to  determine  when  a  given 
"  deal'*  in  a  stock  falls  within  the  definition  of  a  gam- 
bling contract.  The  test  to  be  applied  in  determining 
whether  a  contract  of  sale  is  a  wager  or  not  is  whether 
there  is  an  intent  to  deliver  the  property  sold.^ 

The  former  rules  on  this  subject  in  England  and  the 
United  States  were  directly  antagonistic.  At  common 
law  in  England  it  was  held  that  such  contracts,  though 
wagers,  were  not  void,  while  generally  in  this  country 
aU  wagering  contracts  are  held  to  be  illegal  and  void  as 
against  public  policy.  But  now  by  statute  *  the  common 
law  is  changed  in  this  respect,  and  such  contracts  are 
viewed  alike  in  both  countries.* 

In  many  of  the  states  are  found  statutes  defining 
gambling  contracts  for  the  sale  of  stock  and  prohibiting 
them.  Such  statutes  are  only  declarations  of  the  com- 
mon law  as  long  recognized  by  courts  in  this  country,* 


1  Bonndtree  ▼.  Smith,  106  U.  S.  209;  In  re  Hunt,  26  Fed.  Rep.  7S9.  "  Where 
the  parties  to  a  contract  in  the  form  of  a  sale  agree  expressly  or  by  implication 
at  the  time  it  is  made  that  the  contract  is  not  to  be  enforced,  that  no  delivery  is 
to  be  made,  but  the  contract  is  to  be  settled  by  the  payment  of  the  difference 
between  market  price  and  the  contract  price  at  a  given  time  in  the  fntnre  such 
a  transaction  Is  a  wager.*'  Dewey  on  Contr.*  Fat.  Del.  &  Com.  Wag.  10.  See 
also  Wand  v.  Vosbnig,  31  Fed.  Rep.  12;  Sandheim  v.  Gilbert  (Ind.),  18  K.  £. 
Rep.  687. 

s  8  and  9  Yict,  ch.  109,  sec.  18. 

'  Irwin  V.  Williar,  110  U.  S.  499,  608;  Dickson's  Extr.  v.  Thomas,  97  Pa.  SU 
278;  Gregory  v.  Wandell,  40  Mich.  432;  Lyon  v.  Colbertson,  83  EL  33; 
Melchert  v.  Am.  Un.  Tel.  Co.,  3  HcCrary,  521;  Barnard  v.  Backhans,  52  Wis. 
593;  Love  v.  Harvey,  114  Mass.  80;  Embrey  v.  Jennison,  131  IT.  S.  387.  For 
distinctions  between  speculation  and  gambling,  see  Clark  v.  Foss,  7  Biss.  540; 
Smith  V.  Bouvier,  70  Pa.  SL  325;  Kirkpatrick  v.  Bousall,  72  Pa.  St.  155;  Hatch 
V.  Douglas,  48  Conn.  116;  Flagg  v.  Baldwin,  38  N.  J.  £q.  219;  Kent  v.  Milten- 
gerger,  13  Mo.  App.  503. 

*  The  following  cases  refer  to  and  construe  statutes  on  the  subject  in  the 
states  where  they  respectively  arose:— Kingsbury  v.  Kirwan,  77  N.  Y.  420; 
Harris  v.  Tumbridge,  83  X.  T.  92.  Under  the  Mass.  "^  ^  Howe  v.  Stock- 
weather,  17  Mass.  243;  Durant  v.  Burt,  98  Id.  181;  Colt  i  >,  127  Id.  470  : 
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§  492.  Same  further  considered. — ^Whether  there  is  an 
intent  to  make  actual  delivery  or  only  to  pay  the  margin 
between  the  nominal  and  the  market  value  being  the 
test,  it  is  generally  a  question  of  fact  for  the  jury  ^  to 
determine  upon  all  the  circumstances  surrounding  the 
transaction.^  It  does  not  render  the  contract  a  wager 
that  one  party  has  no  intention  that  there  shall  be  an 
actual  delivery.  If  one  party  so  intends  it  is  suflScient.^ 
Transactions  may  be  carried  on  upon  a  margin  and  still 
with  an  intention  to  deliver.  The  intention  governs  the 
character  of  the  transaction  in  such  cases  as  in  others.* 
It  is  a  question  of  evidence  in  each  case  however,  and 


U.  S.  y.  Yaughan,  3  Binn.  394;  Pratt  ▼.  Am.  Bell  Tel.  Co.,  6  N.  E.  Rep.  307; 
Illlnoi»— Woloott  y.  Heath,  78  Ul.  433;  Pickering  y.  Cease,  79  J\\.  328;  Cole  y. 
Mllmine,  88  Ul.  349  ;  Osgood  y.  Bander,  39  N.  W.  Rep.  887.  In  Pratt  y.  Am. 
Bell  Tel.  Co.,  supra,  it  washeldthatander  the  stock  jobbing  act,  Pub.  St.  Mass.  c. 
78,  sec.  6,  forbidding  the  sale  of  stock  in  corporations  where  the  party  contract- 
ing to  dellyer  has  not  the  control  of  the  same,  a  contract  entitling  the  holder  of 
certain  notes  at  a  future  date  to  exchange  the  same  for  stock  at  that  date, 
and  at  no  other  time,  which  stock  was  held  by  the  company  contracting,  does  not 
yest  the  title  of  the  stock  in  said  party  prior  to  the  exercise  of  said  option.  The 
California  Supreme  Court  (July,  1891),  in  Cushman  y.  Root,  pushed  yery  far  the 
suppressing  policy  of  sales  of  stock  on  margin.  The  decision  gaye  the  mostfar^ 
reaching  effect  to  sec.  26,  art.  4,  of  the  state  constitution,  which  reads  as  follows: 
"  All  contracts  for  the  sale  of  shares  of  the  capital  stock  of  any  corporation  or 
association  on  margin,  or  to  be  dellyered  at  a  future  day,  shall  be  yold."  That 
was  a  ease  of  mining  shares  sold  at  the  stock  exchange,  but  the  language  of 
the  decision  would  equally  apply  to  any  trading  company. 

»  Whitesides  y.  Hunt,  97  Ind.  191;  Gregory  y.  Wendell,  39  Mich.  337. 

3  Barnard  y.  Backhaus,  52  Wis.  593;  Beyeridge  y.  Hewitt,  8  Bradw.  467; 
Brand  y.  Henderson,  107  III  141 ;  Kirkpatrick'  y.  Bonsall,  72  Penn.  St.  15.5. 
Stock  transactions  are  yariously  designated  by  dealers  on  the  stock  exchange. 
In  the  nomenclature  of  brokers  yarious  terms,  which  to  the  uninitiated  are  un- 
intelligible, haye  special  and  important  meanings  attached  to  them.  For  defini- 
tions of  a  "  put "  see  Biglowy.  Benedict,  70  X.T.  202;  of  a  "  straddle  "  see  Ex 
parte  Young,  6  Biss.  53;  Story  y.  Salomon,  71  N.  Y.  420;  Harris  y.  Tnmbridge, 
83  N.  Y.  92. 

«  Irwin  y.  Williar,  110  U.  S.  499;  Ward  y.  Vosburg,  31  Fed.  Rep.  12;  White- 
sides  y  Hunt,  97  Ind.  191 ;  Wall  y.  Schneider,  17  Reporter,  700;  Pixley  y.  Boynton, 
79  111.  351.  Compare  Farelra  y.  Gabell,  89  Penn.  St.  89;  Beyeridge  y.  Hewitt^  S 
Bradw.  467. 

«  Bartlett  y.  Smith,  13  Fed.  Rep.  263;  Hatch  y.  Douglas,  48  Conn.  116; 
Wall  y.  Schneider,  17  Rep.  700;  Whitesides  v.  Hunt,  97  Ind.  131;  UnioQ  Bank 
y.  Carr,  15  Fed.  Rep.  238 ;  Sawyer  v.  Taggart,  14  Bush.  727. 
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New  York,  New  Jersey  and  Pennsylvania,  the  fact  that 
there  is  a  deposit  to  cover  margins  seems  to  be  held 
conclosive  evidence  of  a  wager.^ 

It  is  not  necessary  that  the  seller  should  actually 
have  the  stock  in  his  possession  at  the  time  of  the  sale. 
The  transaction  is  valid  if  there  be  a  bona  fide  intention 
on  his  part  to  obtain  it  in  time  for  future  delivery,  or 
if  the  purchaser  intends  to  insist  upon  actual  delivery 
within  the  specified  time ; '  and  it  is  immaterial  that  at 
the  date  of  the  contract  the  seller  has  not  entered  into 
any  arrangement  to  obtain  the  stock,  but  is  depending 
upon  purchasing  in  the  market.^ 

§  493.  Executory  contracts  to  sell  are  valid. — ^The  element 
of  speculation  entering  into  a  sale  of  stock  has  no 
effect  to  invalidate  it.  When  none  of  the  featurefi  of 
a  gambling  contract  are  present  parties  may  make  any 


1  Mazton  v.  Oreen,  75  Pa.  St.  166;  Jiuth  v.  HoUiday,  11  Wash.  L.  Bep. 
418;  Ruchizky  v.  De  Haven,  97  Pa.  St.  202;  North  v.  Phillips,  88  Pa.  St.  250; 
Flagg  V.  Baldwin,  88  N.  J.  Eq.  219. 

<  Ashton  '?*  Dakin,  7  W.  R.  384;  Smith  t.  Bouvier,  70  Pa.  St.  325;  Thwdcer 
▼.  Hardy,  L.  B.  4  Q.  B.  Div.  685;  Dooglaa  v.  Smith,  38  ST.  W.  Rep.  163;  Sawyer 
T.  Taggart,  14Bn8h.  727. 

*  Connor  v.  Robinson,  37  La.  Ann.  815;  Gilbert  v.  Gtouger,  8  Bias.  214 ; 
Third  Nat'l  Bank  y.  Harrison,  10  Fed.  Bep.  243;  Lyon  v.  OulbertsonP,  88  HL 
83;  Huss  v.  Ran,  95  N.  Y.  359;  Webster  v.  Stniges,  7  Bradw.  56;  Maxton  ▼. 
Gheen,  75  Pa.  St.  166.  See  also  Thacker  v.  Hardy,  L.  R.  4  Q.  B.  D.  685;  Dewey 
on  Contr.  Fut.  Del.  97;  Shales  v.  Seignoret,  1  Ld.  Raymond,  440;  Noyes  ▼. 
Spaulding,  27  Vt.  420;  Frost  V.  Clarkson,  7  Cow.  25.  The  burden  of  proTiiig 
that  a  transaction  is  a  wager  contract  Lb  npon  the  party  attacking  it.  This  is 
the  general  rule  as  recognized  in  most  of  the  cases.  See  Beveridge  v.  Hewitt, 
8  Bradw.  467;  Cobb  v.  Prell,  15  Fed.  Rep.  774;  Barnard  ▼.  Backhaus,  52  Wis. 
■503;  Stebbins  v.  Tjeowolf,  3  Bush.  137.  These  cases  hold  tliat  option  contracts 
are  presumed  to  be  invalid  and  tliat  proof  is  required  to  rebut  the  presumption. 
Eyidence  of  the  financial  responsibility  of  the  parties,  Beadles  ▼.  McEIrath,  3 
S.  W.  Rep.  152;  Colderwood  v.  McCrea,  11  Bradw.  543;  Justh  v.  Holliday,  11 
Wash.  Rep.  418;  Kirkpatrick  v.  Bonsall,  72  Pa.  St.  155;  In  re  Green,  7  BIss. 
338;  Myers  v.  Tobias,  16  Atl.  Rep.  641;  FUgg  t.  Baldwin,  38  N.  J.  Eq.  219; 
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forms  and  conditions  they  see  proper  as  to  the  time  of  de- 
livery and  payment,  subject  only  to  the  provisions  of  the 
statute  of  frauds,  and  the  time  of  delivery  may  be  indefi- 
nite, in  which  case  the  law  will  imply  a  promise  to  deliver 
within  a  reasonable  tiipe.  "  The  performance  of  a  con- 
tract is  no  part  of  the  contract.  The  making  of  a  con- 
tract is  one  thing,  but  the  performance  thereof  or  tender 
of  performance  is  another  and  quite  diflferent  thing. 
The  fact  that  no  time  was  agreed  upon  for  performance 
does  not  change  the  character  of  the  contract ;  the  con- 
tract did  not  pass  any  title  to  the  stock,  but  it  waa 
neverthless  a  valid  contract  and  one  which  either  party 
can  enforce."  ^ 

But  it  is  held  that  such  contracts  are  not  enforceable 
against  the  insolvent  estate  of  a  deceased  stockholder;* 
also  that  where  no  time  of  performance  is  fixed,  specific 
performance  will  not  be  decreed  in  equity.* 

The  vendor  in  an  executory  contract  of  sale  of  stock 
holds  the  same  in  trust  for  the  vendor  where  the  time 
for  delivery  is  fixed  definitely  as  well  as  where  delivery 
is  to  be  made  within  a  specified  time  at  the  vendor's, 
option.*  But  it  is  held  otherwise  when  the  delivery  is 
at  vendor's  option.^ 

§  494«  Preeautions  to  be  observed  with  respect  to  transfers 
by  exeentors,  guardians,  etc.— It  may  be  stated  as  a 
jzoneral  principle  that  every  corporation  whose  stock  i» 
by  statute  or  by-laws  adopted  in  the  exercise  of  stat- 


1  Benj.  on  Sales,  428,  408;  Bruce  v.  Smith,  44  Ind.  1.  See  also  Kercheur  y. 
Oettys,  18  S.  C.  621 ;  Cheale  v.  Kenward,  3  De  G.  <£;  J.  27;  Fitzpatrick  v.  Wood- 
ruff, 96  N.  Y.  5(51;  Meyer  v.  Blair,  109  N.  Y.  600;  131  U.  S.  247;  Stewart  v. 
Cauty,  8  M.  &  W.  160^  and  Mitchell  v.  Wedderbum  (Md.),  H  Atl.  Rep.  760. 

a  Chaffee  v.  Sprague  (R,  I.),  13  A.  121. 

*  Diamond,  etc.,  Co.  v.  Todd  (Del.),  14  A.  27. 

*  Currie  v.  White,  45  N.  Y.  822. 

*  Kelly  V.  Upton,  5  Duer,  336.  As  to  agreements  to  purchase  shares  in  a  cor- 
poration to  be  formed,  see  Childs  v.  Smith,  55  Barb.  45,  supra,  §  306. 
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utory  power,  required  to  be  transferred  on  its  books, 
which  permits  transfers  to  be  made  by  an  executor, 
trustee  or  guardian  of  stock  held  by  him  in  a  fiduciary 
capacity  for  purposes  other  than  his  trust  of  which  the 
corporation  has  knowledge,  will  be  deemed  in  equity  a 
constructive  trustee  of  the  stock  thus  wrongfully  con- 
veyed, and  be  compelled  to  account  for  its  value.^ 

The  corporation  should,  in  such  cases,  refuse  to  allow 
a  registry  of  the  trustee's  transfer  until  it  is  satisfied 
that  the  trustee  has  power  to  make  the  transfer.*  The 
corporation  is  chargeable  with  notice  of  the  terms  of 
the  trust,  and  bound  to  see  that  the  transfer  conforms 
to  them,  when  the  instruments  containing  the  trustee's 
authoritjr  are  matters  of  public  record  or  are  on  file  in 
courts  and  public  oflSces.^    And  the  corporation,  having 

1  Perry  on  Trosts,  sec.  242;  Stewart  v.  Firemen^ s  Ins.  Co.,  53  Md.  564. 

<  Chapman  v.  City  Council  (S.  C),  6  S.  £.  Rep.  158;  Bayard  v.  Farmers'  A 
Mechanics'  Bank,  52  Pa.  St.  232;  Succession  of  Bonlemet  (La.),  3  S.  Rep.  401, 
holding  that  in  a  transfer  of  trust  stock  the  corporation  may  very  properly  re- 
fuse to  allow  a  registry  where  the  sale  is  made  by  the  trustee  at  a  price  far  below 
its  market  value.  Notice  to  one  board  of  directors  is  notice  to  subsequent  boards. 
Mechanics*  Bank  of  Alex.  v.  Seaton,  1  Pet.  2D9. 

>  Bohlen's  Estate,  75  Pa.  St.  312,  holding  that  a  general  power  of  attorney  by 
the  other  trustee  authorizing  sales  will  not  protect  the  corporation  in  its  registry 
of  a  transfer  signed  by  one  only.  See  also  Marbury  v.  Ehlen  (Md.),  19  A.  648: 
Coltham  v.  Eastern  Counties  Ry.  Co.,  1  J.  &  H.  243;  Barton  v.  North,  etc.  t.  Ry. 
Co.,  58  L.  T.  Rep.  549;  Magwood  v.  R.  R  B'k,  5  S.  C.  379;  Parmers'  A  M. 
Bank  v.  Wayman,  5  Gill.  (Md.)  336.  Complainants'  father  left  them  his  estate, 
but  provided  that  his  wife  and  executrix  should  be  authorized  to  sell  the  estate 
and  i-einvest  at  her  discretion.  Several  years  after  testator's  death  the  execu- 
trix's brother,  acting  under  power  of  attorney  from  her,  pledged  stock  in  defend- 
ant corporation  belonging  to  the  estate  with  various  banks,  and  she,  as  execu- 
trix, directed  defendant  to  transfer  the  stock  to  the  banks.  Afterwards  defend- 
ant allowed  it  to  be  retransferred  to  the  executrix  individually,  and  it  was 
pledged  imder  lier  authority,  and  lost  to  the  estate.  The  executrix  owned  In- 
dividually a  large  amount  of  defendant's  stock,  which  was  frequently  transferred 
to  and  from  her.  Ileldy  that  the  defendant  cannot  be  held  liable  for  loss  of  the 
stock  for  failure  to  make  inquiry  before  transferring  it,  since  inquiry  could  only 
have  disclosed  the  will  and  the  x)6wer  of  the  executrix  to  sell  the  stock.  Peck 
V.  Providence  Gas.  Co.  (R  I.),  21  A.  543. 
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been  once  informed  that  there  was  a  will  under  which 
the  trustees  must  act,  continues  chargeable  with  a 
knowledge  of  its  terms.^ 

But  the  corporation  is  discharged  if  the  cestui  que 
trust  has  been  guilty  of  laches  in  taking  steps  to  obtain 
his  rights.*  When,  through  the  negligence  or  con- 
nivance of  the  corporate  agents,  a  cestui  que  trust  has 
lost  his  stock,  the  corporation  may  be  compelled  to 
purchase  an  equal  amount  of  stock  and  register  it  for 
his  benefit.* 

If  the  stock  is  in  the  name  of  a  trustee  for  a  certain 
-person  specified  therein,  it  is  notice  sufficient  to  the 
corporation  to  whom  the  stock  really  belongs,  and  to 
induce  inquiry  as  to  the  legal  authority  of  any  other 
person  offering  to  transfer  or  dispose  of  the  same,  to 
perform  such  act.*  But  if  holders  of  the  stock  hold  it 
in  a  representative  capacity,  which  implies  the  right  to 
dispose  of  it  and  pass  a  complete  legal  title,  and  there 
is  nothing  upon  the  face  of  the  transaction  or  otherwise 
brought  to  the  notice  of  the  agents  of  the  corporation 
to  excite  a  i?uspicion  that  the  transfer  is  being  made 
for  a  purpose  inconsistent  with  the  honest  and  faithful 


1  Marbury  v.  Ehlen  (Md.),  19  A.  648. 

2  Albert  v.  Sav.  Bank  of  Bait.,  1  Md.  Ch.  407. 
s  Bohlen'8  Estate,  75  Pa.  St.  312. 

*  Porter  V.  Bank  of  Rutland,  19  Vt.  425;  Bland  well  v.  Stevens,  16  Vt.  179; 
4  Johns.  Ch.  K.  39;  Anderson  v.  Van  Allen,  12  Johns.  343;  Atkinson  v.  Atkin- 
son, 8  Allen,  15;  Lowry  v.  Com.  Bank,  Taney's  Clr.  Ct.  Dec.;  Albery  v.  Sav. 
B'k,  2  Md.  R.  166;  Sturtevant  v.  Jaques,  14  Allen,  523;  Simons  v.  Bank,  5  Rich. 
Eq.  272;  Street  v.  Laurens,  5  Rich.  Eq.  242;  Sug.  on  Vendors,  532.  Where 
certificates  for  stock  stood  on  the  books  of  a  bank  in  the  name  of  one  "  in  tnist 
for  the  sole  and  separate  use  of  an  unmarried  woman,''  of  full  age  whose  name 
also  appeared  in  the  books  of  the  company  and  on  the  face  of  the  certificate, 
which  also  stated  in  addition  that  ^'  this  stock  is  not  transferable  except  at  the 
Sonthwestern  R.  R.  Bank  in  Charleston  by  the  stockholder  in  person  or  by 
attorney,"  it  was  held  tliat  the  bank  was  liable  to  the  cestui  que  trust  in  an  ac- 
tion for  having  transferred  the  stock  to  a  purchaser  from  the  trustee  without 
the  knowledge  or  consent  of  the  cestui  que  trust  Magwood  v.  R.  R.  B'k,  5  Ricli. 
<S.  C.)  379;  Bayard  v.  Bank,  52  Pa.  St.  232. 
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execution  of  his  trust,  the  corporation  will  not  be  liable 
in  damages  or  otherwise  to  the  cestui  que  trust  for  anj'- 
loss  resulting  from  a  conversion  or  misapplication  of 
the  stock  by  the  trustee.^ 

But  any  suspicious  circumstances  connected  i?vith 
the  transaction,  and  coming  to  the  knowledge  of  the 
agents,  will  even  in  that  case  devolve  upon  them  the 
duty  of  making  inquiry.* 

Where  by  statute  executors  and  administrators  are 
clothed  with  the  full  legal  title  smdjus  dispone fidi  of  per- 
sonalty, a  corporation  is  not  liable  to  the  distributees  or 
legatees  for  fraudulent  conversions  of  shares  eflFected  by 
them  by  means  of  transfers  on  the  books  to  themselves.^ 


1  Perry  on  Tmsu,  sec.  225  (3d.  Ed.) ;  Lewin  on  Trusts,  417,  7th  Ed. ;  Ck)defrol 
on  Trosts,  125,  127;  Ashtonv.  Ail.  Bank,  85  Mass.  217.  A  purchaser,  however^ 
who  has  notice  of  an  intention  on  the  part  of  the  trustee  to  apply  the  proceeds 
to  his  own  private  uses  is  not  protected.  Jaudon  v.  Nat.  City  Bauk,  8  Blatch. 
450;  White  v.  Price,  29  Hun,  394;  Shaw  v.  Spencer,  100  Mass.  382;  Simmons 
V.  Southwestern  R.  R.  B'k,  5  Rich.  Eq.  279;  Walsh  v.  Stille,  2  Parson's  Sel.  Cas. 
in  £q.  (Pa.)  17.  Power  to  sell  does  not  authorize  a  pledge,  and  a  pledge  from 
a  trustee  is  generally  chargeable  with  notice  that  a  pledge  by  a  trustee  is  made 
in  breach  of  his  trust.  Loring  v.  Brodie,  134  Mass.  453;  Merchants*  Bank  of 
Canada  v.  Livingston,  74  N.  Y.  223;  130  IT.  S.  267.  Statutory  trustees  such  as 
guardians  and  administrators  are  held  to  the  same  accountability  with  respect 
to  investments  of  the  fund  in  stock  as  where  the  trust  is  created  in  wills,  trust 
deeds  and  similar  instruments. 

'  As  where  the  testator's  bank  stock  was  sought  to  be  transferred  by  his  ex- 
ecutrix six  years  after  the  period  limited  by  statute  for  winding  up  the  estate. 
Peck  V.  B'k  (R.  I.),  19  A.  369.  See  Blaisdell  v.  Bohr,  77  Ga.  381;  holding  that 
the  corporation,  though  guilty  of  negligence,  wiU  not  beheld  liable  where  equity 
would  compel  complainant  to  make  the  transfer. 

Where  a  certificate  merely  contains  the  addition  of  the  word  "  trustee  *'  after 
the  name  of  the  holder,  without  the  facts  coming  to  the  knowledge  of  the  agents 
of  the  corporation,  nothing  more  appearing  on  the  books  of  the  corporation  or 
on  the  face  of  the  certificate  to  indicate  the  trust  and  its  nature,  the  cettim  (jne 
trust,  who  having  full  capacity  to  act  has  clothed  his  agent  or  trustee  with  the 
legal  title  one  of  the  highest  Indicia  of  ownership  must  bear  the  consequences 
resulting  from  the  acts  of  the  agent.  Standing  alone  the  designation  of  one 
holding  the  legal  title  *^  trustee''  raises  no  implication  that  he  has  not  authority 
to  sell  or  hypothecate  the  stock  in  the  usual  course  of  business.  Brewster  v. 
Sime,  42  Cal.  139.  See  also  Salisbury  Mills  v.  Townsend,  109  Mass.  115;  Stone 
V.  Hackett,  12  Gray,  227;  Cohen  v.  Grayson,  4  Md.  Ch.  357;  Farmers',  etc., 
JJank  v.  \  n,  5  Gill.  336. 

"  Alberl  «yor,  etc.,  2  Md.  159.    See  also  McLeod  v.  Drummond,  17  Vesey^ 
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§  496.  Transfers  to  jniardians,  executors,  trustees,  etc.— 

Having  considered  the  duties  of  the  corporation  and 
the  vigilance  required  of  it  to  prevent  transfers  by- 
persons  owning  its  stock,  in  a  fiduciary  capacity,  it  is 
in  order  next  to  consider  the  rights  and  powers  of  such 
persons  to  invest  the  trust  fund  in  corporate  stocks. 
As  a  general  rule,  except' where  it  is  done  in  carrying 
out  the  provisions  of  wills  or  other  instruments,  creat- 
ing the  trust,  or  w^here  such  power  is  conferred  upon 
administrators  by  statute  under  the  direction  of  probate 
courts,  no  power  to  make  such  investments  exists. 
Such  was  the  rule  at  common  law  in  England.^ 

In  this  country  this  rule  has  been  generally  adhered 
to,  though  it  has  been  very  much  modified  by  statutes 
in  many  states.  A  trustee  investing  in  stocks  and 
other  securities  of  private  corporations  without  clear 
authority  conferred  either  by  statute  or  in  the  trust 
instrument,  becomes  personally  liable  for  any  loss  ta 
the  estate  resulting  therefrom.^ 


152  and  cases  there  collected,  and  Field  v.  Schiefflin,  7  Johns.  Oh.  Bep.  150; 
Loring  y.  Salisbury  Mills  Co.,  125  Mass.  138;  Atkinson  y.  Atkinson,  8  Allen, 
15. 

1  Trafford  y.  Boehm,  3  Atk.  440;  Lewin  on  Trusts,  281  (7th  Ed.  1870). 

^  Adair  y.  Brimmer,  74  N.  Y.  539, 551;  affg,  50  Barb.  453;  King  y.  Talbot,  40 
N.  Y.  76;  Mills  v.  HoflPman,  26  Hun,  594;  App.  of  Porter,  12  Atl.  Rep.  513;  In 
re  Warde,  2  Johns.  &  H.  191;  Waite  v.  Whorwood,  2  Atkyns,  159;  Gray  v. 
Fox,  1  N.  J.  Eq.  Rep.  259;  Kimball  y.  Reding,  31  N.  H.  352;  Ihmsen's  App., 
4:^  Pa.  St.  431;  Worrell's  App.  9  Pa.  St.  508;  Ackerman  y.  Emott,  4  Barb.  626; 
Nyce's  App.,  5  Watts  <ft;  Searg.  254;  Rush's  Estate,  12  Pa.  St.  375;  Barton's  Es- 
tate, 1  Pars.  24;  Berry  y.  Yates,  24  Barb.  210;  Brown  y.  Campbell,  Hopkins 
Ch.  (2d.  Ed.)  265;  Norris  y.  Wallace,  3  Pa.  St.  319;  Hemphllls'  App.,  18  Pa. 
St.  308;  Pray's  App.,  34  Pa.  St.  100;  Halsted  y.  Meeker's  Exrs.,  18  N.  J.  Eq. 
Rep.  136;  Ward  y.  Kitchen,  30  N.  J.  Eq.  Rep.  31;  French  y.  Currier,  47  N.  H. 
88. 99.  In  a  few  states  the  power  to  make  such  inyestments  has  been  recognized. 
Smyth  y.  Bums,  25  Miss.  422;  114  U.  S.  218;  Washington  y.  Emory,  4  Jones' 
Eq.  (N.  C.)  32;  Boggs  y.  Badger,  4  Rich.  Eq.  (S.  C.)  408;  Oray  y.  Lynch,  8 
Gill.  (Md.)  403;  Lamar  y.  Micou,  112  U.  S.  452.  Compare  Haryard  College  y. 
Amory,  26  Mass.  446;  Loyell  y.  Minot,  37  Mass.  116.  In  App.  of  Pa.  (Pa.),  15 
A.  719,  it  was  held  that  a  trustee  expressly  authorized  to  invest  in  stock  of  a  par- 
ticular corporation  may  take  it  in  his  Individual  name. 
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This  principle  applies  as  well  to  the  sale  of  stock  held 
under  an  express  trust,  and  to  investment  of  the  proceeds 
in  other  stock  or  property  as  to  the  making  of  an 
original  investment.^  But  a  court  would  seldom  hold 
a  trustee  personally  liable  for  changing  the  investment 
where  it  was  done  in  good  &ith,  and  was  at  the  time 
clearly  for  the  benefit  of  the  cestui  que  trust. ^  It  might 
become  his  duty  to  sell  the  stock  if  it  is  depreciating 
in  value  ;  •  but  he  would  not  be  liable  for  failure  to 
sell,  if  not  guilty  of  negligence.* 

§  496*  Married  women,  infants,  etc,  as  pnreliasen  of 
stock. — That  a  married  woman  has  no  more  capacity  to 
purchase  than  to  subscribe  for  stock  in  a  corporation 
at  common  law  is  too  well  established  to  require  dis- 
cussion. Statutes,  however,  have  greatly  modified, 
and,  in  many  states,  entirely  reversed  the  common  law 
rule  on  this  subject.  The  lex  domicilii  usually  deter- 
mines her  right,  though  sometimes  the  charter  or  law 
of  the  state  where  the  corporation  was  created  must 
also  be  consulted.^ 


1  Bohlens'  Estate,  75  Pa.  St.  312;  Peckham  y.  Newton,  4  AtL  Bep.  758  (R. 
L);  Earl  Powley  v.  Herbert,  1  Ves.  297;  and  Murniy  v.  Feinour,  2  Md.  Oh.  418. 

'  See  Duncan  v.  Jaudan,  15  WalL  171;  Washington  v.  Emory,  4  Jones'  £q. 
32. 

*  Ward  y.  Kitchen,  30  X.  Y.  Eq.  31;  Parker  y.  Gloyer,  9  AtL  Bep.  217; 
Bowker  y.  Pierce,  130  Mass.  202;  App.  of  Stewart,  6  Atl.  Bep.  321. 

<  Murray  y.  Feinour,  2  Md.  Cli.  418.  In  case  of  sale  of  stock  held  in  trust  in 
breach  of  the  trust  the  cestui  que  trust  has  his  election  to  ratify  the  sale  and 
require  an  accounting  or  to 'compel  a  restoration  in  kind.  Pocock  y.  Bedding- 
ton,  5  Ves.  800;  Hart  y.  Ten  Eyck,  2  Johns.  Ch.,  62, 117;  Harrison  y.  Harrison, 
2  Atkyus,  121;  Long  y.  Stewart,  5  Ves.  809;  Bostocky.  Blakeney,  2  Browns' 
Ch.  B.  653.  See  also  Pinlett  y.  Wright,  2  Hare,  120.  Where  the  first  course  is 
pursued  the  measure  of  liability  is  the  market  yalue  received  at  the  time  of  bring- 
ing suit,  together  with  interest  and  any  diyidends  declared  after  the  breach  of 
trust.    Snyder's  Admrs.  y.  McComb's  Ezrs.,  39  F.  292.    And  it  was  held  that 
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Registry  is  necessary  to  a  reduction  of  the  wife's 
stock  to  the  possession  of  the  husband.*  The  mere 
collection  of  dividends  on  the  stock  is  not  sufficient.^ 
But  after  a  regular  transfer  by  a  married  woman  having 
power  to  make  it,  the  corporation  cannot  cancel  the 
registry.* 

A  purchase  of  stock  by  an  infant  is  voidable  but  not 
void.*  He  may  disaffirm  it  either  during  minority,*  or 
make  the  infancy  available  as  a  defence.^  If  not  dis- 
affirmed during  infancy,  the  contract  must  be  avoided 
by  some  act  of  repudiation  within  a  reasonable  time 
after  attaining  majority.^  A  transfer  of  the  certificate 
does  not  aid  the  invalidity  of  a  purchase  of  shares  by 
an  infant.® 

§  497.  Legality  and  gennlneness  warranted  by  corpora- 
tion.— The  form  In  which  stock  certificates  are  issued 
is  such  as  to  invite  the  confidence  of  business  men  in 
all  the  large  cities,  and  to  make  them  the  basis  for 
large  commercial  transactions  in  the  open  market,  the 
same  as  other  securities.  Though  neither  in  form  nor 
in  legal  acceptation  negotiable  paper,  they  approximate 


is  competent  to  become  a  stockholder  in  a  corporation  and  to  contract  to  charge 
her  separate  property  with  the  payment  of  any  liability  which  is  implied  from 
entering  into  that  relation.  Witters  v.  Sowles,  38  F.  700.  In  California  it  is  held 
that  the  husband  has  no  right  to  sell  stock  standing  in  his  wife's  name.  Dow  v. 
Gould,  31  Cal.  629.  See  also  Leitch  v.  Wells,  48  N.  Y.  585;  Stanwood  v.  Stan- 
wood,  17  Mass.  57;  Wall  v.  Tomlinson,  16  Ves.  413;  nor  is  her  stock  liable  for 
his  debts.  Cochrane  v.  Chambers,  Ambl.  79  n. ;  Piatt  v.  Hawkins,  43  Conn.  139; 
Compare  Contrs.  Stamford  B^k  v.  Ferris,  17  Conn.  2o9. 

1  Slaymaker  v.  Bank  of  Gettysburgh,  10  Pa.  St.  373.    See  Arnold  v.  Ruggles, 
1  R.  I.  165;  Wildman  v.  Wildman,  9  Ves.  174. 

2  Burr  V.  Sherwood,  n  Bradf.  (X.  Y.)  85. 
«  Ward  V.  S.  E.  Ry.  Co.,  2  £1.  &  El.  812. 

•  Lumsden*s  Case,  L.  K.  4  Ch.  31. 

•  Newry  v.  Ennlsklllen  R.  Co.  v.  Coombe,  3  Ex.  565. 

•  St.  Louis  A  S.  C  &  M.  Co.  v.  S.  C.  &  M.  Co.,  116  111.  170;  6  N.  E.  870. 
'  Birkenhead  L.,  etc.,  J.  R.  Co.  v.  Pilcher,  5  Ex.  24. 

•  Dublin  A  Wicklow  R.  Co.  v.  Black,  8  Ex.  181. 

•  Smith  V.  Baker,  42  Hun,  505. 
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it  SO  nearly  as  to  answer  the  same  practical  purpose. 
By  the  usual  form  in  which  it  is  issued,  the  corporation 
under  its  seal  tells  whoever  subscribes  for  it,  or  hap- 
pens to  be  the  purchaser  of  it,  that  he  is  entitled  to  so 
much  stock,  which  can  be  transferred  on  the  books  of 
the  corporation  in  person  or  by  attorney,  when  the 
certificates  are  surrendered.  It  usually  contains  the 
further  notification  and  assurance  that  the  corporation 
will  not  transfer  the  stock  to  any  one  not  in  possession 
of  the  certificate.^  Since  the  agents  of  the  corporation 
have  the  best  means  of  knowing  the  amount  of  stock 
it  is  authorized  to  issue,  it  is  bound  to  make  good  to 
the  purchaser  from  them  any  loss  resulting  from  in- 
vestments in  good  faith  in  certificates  issued  in  excess 
of  legal  authority.* 

It  is  not  necessary  in  order  that  the  purchaser  may 
rely  upon  the  genuineness  of  the  vendor's  title  to  the 
certificate,  and  the  legality  of  its  issue,  that  it  should 
state  upon  its  face  that  the  stock  is  transferable  **upon 
the  demand  of  the  vendor  of  this  certificate  "  or  any 
equivalent  words.     The  law  implies  that.^ 

§  498.  Bights  between  the  immediate  parties  to  a  trans- 
fen — When  shares  of  stock  are  transferred,  there  is  a 
complete  substitution  of  one  person  for  another  in  all 


1  Bank  v.  Lanier,  11  Wall,  377;  Johnson  y.  Lailin,  103  U.  S.  800.  It  is  the 
duty  of  a  corporation  which  has  issued  a  certificate  for  shares  transferable  on 
its  books  not  to  permit  a  transfer  to  he  executed  upon  the  books  or  to  issue  a 
new  certificate  until  the  outstanding  certificate  lias  been  surrendered.  Strange 
V.  H.  &  T.  C.  R.  Co.,  53  Tex.  162;  Bankv.  Lanier,  11  Wall.  369;  Bridgeport  B'k 
V.  X.  Y.,  etc.,  R.  Co.,  30  Conn.  231,  270;  Factors',  etc.,  Ins.  Co.  v.  Marine  Dry- 
Docks,  etc.,  Co.,  31  La.  Ann.  149;  N.  Y.,  etc.,  R.  R.  Co.  v.  Schuyler,  .04  N.  Y. 
36;  Lee  v.  Citizens'  Nat.  Bank,  2  Cin..298;  Smith  v.  American  Coal  Co.,  7  Lans- 
ing, 317;  Cleveland, »etc.,  R.  R.  Co.  v.  Tappett,  32  A.  L.  J.  117,  But  see  XaU 
B'k  V.  Lake  Shore,  etc.,  Ry.  Co.,  21  O.  St.  221. 
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rights  and  duties  attaching  to  the  interest  forming  the 
subject  of  their  contract.^  An  entry  on  the  books  is  not 
necessary  to  vest  the  vendee  with  all  the  title  which 
the  vendor  had.  By  the  sale  and  assignment  the 
vendor  divests  himself  of  not  only  the  equitable  but 
the  legal  title,  and  estops  himself  from  claiming  any 
further  title  to  the  stock  as  against  the  transferee  and 
subsequent  purchasers  without  notice  of  any  equities 
which  may  subsist  between  the  parties  to  such  trans- 
fer .^    Such  transfer  when  freed  from  fraud  binds  not 


^  There  must  be  all  the  essentials  of  a  sale  or  the  transfer  will  be  ineffectual 
to  vest  the  alleged  transferee  with  the  rights  and  relieve  the  prior  holder  from 
the  liabilities  of  membership.  Powell  v.  Williamette  Val.  R.  Co.,  16  Or.  8»3; 
15  P.  668.  The  prospectus  of  an  apartment  house  corporation  stated  that  the 
owner  of  a  certain  amoimt  of  stock  would  be  entitled  to  a  virtually  perpetual 
lease  of  an  apartment.  '  C.  subscribed  for  70  shares,  sufficient  to  entitle  him  to 
a  certain  apartment,  which  was  assigned  to  him;  and  by  agreement  the  oertifi- 
cate  of  stock  was  issued  to  V.  At  a  meeting  of  stockholders  the  plan  of  the 
building  was  changed,  and  the  amount  of  capital  stock  was  increased,  the  addi- 
tional stock  being  distributed  among  the  stockholders  without  anything  being 
paid  therefor.  Before  such  distribution  the  stockholders  resolved  that  an  annual 
rent  should  be  charged  stockholders,  and  leases  should  be  executed  by  them  on 
that  basis,  V.  voting  therefor  as  holder  of  the  70  shares,  which  stood  in  his 
name,  though  he  had  previously  sold  them  to  plaintiff.  Thereafter  plaintiff 
surrendered  the  certificate  issued  to  Y.,  and  received  a  certificate  for  the  origi- 
nal 70  shares  and  67  shares  of  the  increased  stock.  Heldj  that  plaintiff  was  not 
entitled,  by  virtue  of  the  original  subscription,  to  the  apartment  without  execut- 
ing a  lease  pursuant  to  the  resolutions.  He  was  bound  by  the  change  of  plaif 
and  the  additional  conditions,  such  change  having  been  assented  to  by  the  then 
holder  of  his  stock,  and  ratified  by  plaintiff  by  his  acceptance  of  the  additional 
stock.  Distinguishing  DriscoU  v.  Manufacturing  Co.,  50  N.  Y.  96.  Oompton 
V.  The  Cl^elsea,  18  N.  Y.  S.  722. 

Where  by  the  provisions  of  a  statute  relating  to  the  incorpoi'ation  of  co-opera- 
tive savings  associations  a  member  had  obtained  a  loan  from  the  association  by 
sale  to  it  of  his  shares  at  a  discount,  it  was  held  that  such  shares  were  thereby 
liquidated  and  could  not  afterwards  be  sold  or  transferred.  Michigan  Bldg.  & 
Sav.  Ass'n  v.  McDevitt,  77  Mich.  1 ;  48  X.  W.  760. 

The  holder  of  bonds  issued  by  a  town  in  payment  of  its  subscription  to 
railioad  stock,  which  bonds  had  been  held  void,  sued  the  town  and  the  railroad 
company,  and  procured  a  decree,  the  town  not  objecting,  that  the  bonds  should 
be  surrendered  and  canceled,  and  the  stock,  in  payment  of  which  they  were 
issued,  transferred  by  the  town  to  him.  Held^  that  he  is  in  the  same  attitude 
as  if  the  town  had  voluntarily  transferred  the  stock  to  him,  and  the  railroad 
company  cannot  object  thereto.    Dlinois  G.  T.  Ry.  Co.  v.  Wade,  11  S.  Ct.  709. 

2  Beckwith  v.  Burroughs,  13  R.  I.  294;  Conant  v.  Reed,  1  O.  St.  206;  Scott 
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only  himself  but  his  heirs  and  personal  representatives^ 
aind  assigns  in  bankruptcy  or  insolvency.* 

This  principle  applies  notwithstanding  a  provision  in 
the  charter  or  by-laws  that  no  transfer  shall  be  com* 
plete  or  eflTectual  without  registration.*  Such  a  pro- 
vision has  no  more  effect  upon  the  rights  of  the  parties 
than  the  provision  in  statutes  requiring  registration  of 
transfers  of  real  estate.  The  title  passes  as  between 
the  parties,  though  the  deed  is  unrecorded.' 

A  registry  is  important  in  order  to  furnish  the  trans- 
feree the  best  evidence  of  his  title  and  to  enable  him 
to  enjoy  the  full  benefits  of  his  purchase.  He  is  not 
entitled  to  vote  or  receive  dividends*  until  he  has  given 
notice  to  the  corporation  and  had  his  name  substituted 


▼.  Pequonnock  B'k  (U.  S.  C.  Ct),  15  Rep.  137;  Bait  City  P.  Ry.  Ga  v.  Sewall^ 
35  Md.  238;  Fitchbnrg  Say.  B'k  v.  Torrey,  134  Mass.  239;  U.  S.  v.  Vaughan,  a 
CiniL  (Pa.)  394;  Duke  ▼.  Cahawba  Nav.  Co.,  10  Ala.  82;  Chouteaa  Spg.  Co.  v. 
Harris,  20  Mo.  382;  America  v.  McNeil,  tO  Bush.  54;  Carroll  ▼.  Mullanphy  Sav. 
B'k,  8  Mo.  App.  249;  Gilbert  v.  Manchester  Iron  Mfg.  Ck>.,  11  Wend.  627;  Tar> 
mers'  A  M.  Bank  v.  Wasson,  48  Iiu  336;  Broadway  B'k  v.  McElrath,  13  N.  J. 
£q.  24;  Smith  ▼.  Crescent  City,  etc*,  Co.,  30  La.  Ann.  1378;  Cnshman  v.  Thayer 
Mfg.  Co.,  76  N.  T.  365;  People's  Bank  v.  Gridley,  9  UL  457;  White  v.  Salisbury, 
33  Mo.  150;  Crawford  v.  ProYincial  Ins.  Co.,  8  Upper  Can.  9  P.  268. 

1  Dickinson  ▼.  Cent  Kat.  B'k,  129  Mass.  279;  £x  parte  Dobson,  2  Mont.  D. 
A  D.  685;  Morris  ▼.  Cannon,  8  Jur.  N.  S.  653;  Sibley  ▼.  Qulnsigamond  Nat. 
B*k,  133  Mass.  515;  no  informalities  or  irregularities  in  the  transfer  can  be  set 
up  by  the  transferrer  or  his  privates  to  defeat  the  title  of  his  transferee. 
Sheffield  A.  A  M.  Ry.  Co.  v.  Woodcock,  7  M.  A  W.  574;  Home  Stock  Ins.  Co. 
y.  Sherwood,  72  Mo.  461;  Holyoke  Bank  y.  Goodman  Paper  Mfg.  Co.,  9  Cush. 
576;  Cheltenham  A  G.  W.  N.  Ry.  Co.  v.  Daniels,  2  Q.  B.  281;  Mag!:dre*8  Case 
3  De  G.  A  S.  31 ;  Chew  y.  B'k  of  Bait.,  14  Md.  299. 

s  Johnson  v.  Laflin,  103  IT.  S.  800;  8.  a  5  Dill.  65. 

»  Xoyes  V.  Spaulding,  27  Vt.  420,  the  court  saying:  "  The  object  of  having 
the  transfer  recorded  on  the  books  of  the  corporation  is  notice,  and  that  is  the 
only  object.  For  that  reason  the  transfer,  though  unrecorded,  is  good  against 
the  party  and  all  those  who  have  notice  in  fact  of  the  transfer.'^  See  also  Bank 
of  Utica  v.  Smalley,  2  Cowen,  770;  U.  S.  v.  Cutts,  1  Snmn.  133;  First  Nat.  B'k, 
V.  Gifford,  47  la.  575;  Johnson  v.  Underbill,  52  N.  T.  203;  Baldwin  v.  Canfield, 
26  Minn.  43. 

*  Nicollet  Xat.  B'k  v.  Citv  B'k.  38  Minn.  85.   .^5  N.   W.  577:  Herdeffnn  v. 
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for  that  of  the  original  owner  as  a  member.  And  until 
that  is  done,  the  original  owner  remains  liable  to  the 
corporation  to  pay  all  assessments  whether  made  be- 
fore or  after  such  sale  and  assignment.^ 

But  a  failure  to  do  this  does  not  alter  the  relations 
between  the  immediate  parties  to  the  transfer.  The 
rights  and  duties  between  them  are  not  added  to  or  di- 
minished by  failure  to  have  the  transfer  made.  While 
the  corporation  is  not  bound  by  it,  and  may  continue 
to  exact  dues  from  and  pay  dividends  to  the  vendor, 
the  latter  may,  by  bill  in  equity,  compel  the  vendor  to 
do  all  things  necessary  to  a  complete  substitution  and 
transfer.  And  if  the  vendor  has  incurred  liability  to 
the  corporation  and  its  creditors  since  the  sale,  he  may 
have  the  vendee  compelled  to  indemnify  hlAi  to  that 
extent.* 


1  Bell's  App.,  115  Pa.  288;  8  A.  1T7;  Hamilton  v.  Glenn  (Ya.),  9  S.  E.  129; 
and  this  liability  is  not  altered  by  the  fact  that  the  assignor  held  the  stock  as 
9  tmsfee  for  another  whose  name  does  not  appear  on  the  books  of  the  corpora- 
tion. Borland  v.  Haven,  37  F.  894.  See  Tread  way  v.  Johnson,  33  Mo.  App. 
122.  Where  an  execntor,  without  consideration,  transfers  bank  stock  in  tmst 
for  bis  own  benefit,  and  to  enable  the  transferee  to  become  a  director  of  the 
bank,  the  title,  for  the  purpose  of  assessment,  remains  with  the  executor. 
Witters  v.  Sowles,  32  F.  180.  The  Ala.  Stat,  makes  both  assignor  and  assignee 
liable  for  assessments  due  at  the  time  of  transfer.    Morris  v.  Glenn,  87  Ala. 

628;  7  So.  90. 

«  Kellogg  V.  Stockwell,  76  HI.  68;  Witters  v.  Sowles,  32  F.  762;  Herdegen 
V.  Cotzhausen,  70  Wis.  589;  86  N.  W.  885;  Wynne  ▼.  Price,  3  De  G.  A  Sm.  310; 
Gheale  v.  Kenward,  3  De.  G.  A  J.  27;  Orescent  City,  etc.,  Co.  v.  Deblieux,  40 
La.  Ann.  155 ;  3  So.  726.  See  also  Callanan  v.  Windsor,  78  la.  193 ;  42  N.  W.  652. 
Where  after  assignment  and  delivery  of  stock  as  collateral  the  pledgee  neg- 
lected for  seven  years  to  have  the  proper  transfer  made  on  the  company's  books, 
and  in  the  meantime  the  shares  were  sold  under  execution  against  the  vendor, 
the  transfer  made  by  the  sherifT  making  the  sale  to  the  purchaser  was  held  to 
extinguish  the  titles  of  both  pledgor  and  pledgee.  Noble  v.  Turner,  69  Md.  519. 
The  vendor  is  not  bound  by  an  agreement  between  the  corporation  and  the 
vendor  to  the  effect  that  the  latter  will  give  existing  stockholders  preference  in 
the  sale  of  the  stock.  Especially  is  this  true  where  the  vendee  is  not  shown  to 
have  had  notice  of  such  agreement.  Gould  v.  Head,  41  F.  240.  The  liability 
to  indemnify  previous  holders  for  calls  paid  by  them  is  confined  to  the  holders 
of  the  shares  at  the  time  of  the  call  being  made  by  the  company.  Brinkley  v. 
Hambelton,  67  Md.  169;  8  A.  904. 

After !» contract  for  the  sale  of  certain  shares  in  the  stock  of  a  corporation 


£44  TRANSFER   OF  MEMBERSHIPS.  §  498 

This  right  of  indemnity  may  be  enforced  either  at 
law  by  reason  of  the  implied  contract,^  or  in  equity 
where  the  relation  of  trustee  and  cestui  que  trust  exists 
between  the  parties.' 


but  before  the  time  appointed  for  receiving  payment  and  making  delivery,  a 
dividend  was  declared  as  to  which  there  was  no  express  stipulation  in  the  con- 
tract. It  was  held  that  though  the  purehaser,  if  he  has  accepted  the  stock  and 
paid  for  it,  would  have  been  entitled  to  the  dividend,  as  between  the  immediate 
parties  to  the  transfer,  yet  he  had  no  right  to  decline  acceptance  aiid  payment 
because  the  seller  claimed  the  dividend  as  his  own,  and  refused  to  give  an  order 
for  its  payment  to  him  (the  purchaser).  The  latter,  having  failed  without  just 
•cause  to  comply  with  his  contract,  lost  his  hold  both  upon  the  stock  and  the 
dividend.  Phinizy  v.  Murray,  83  Ga.  747;  6  L.  R.  An.  426.  See  also  Saigent 
V.  Franklin  Ins.  Co.,  8  Pick.  90;  Ross  v.  S,  W.  R.  Co.,  53  Ga.  615;  Cent  R.  <fe 
B'kg  Co.  V.  Papot,  69  Ga.  342;  Bright  v.  Lord,  51  Ind.  272;  Black  v.  Hemer- 
«ham,  L.  R.  4  Exch.  Div.  :;4;  Harris  v.  Stevens,  7  X.  H.  454.  It  is  the  right 
and  duty  of  the  purchaser  in  such  case  to  accept  the  tender  of  the  stock  and 
proxies  and  tlfen  sue  the  seller,  if  liecessary,  to  recov^  the  dividend.  Miller 
V.  Mariner's  Ch.,  7  Me.  51;  Hamilton  v.  McPherson,  28  N.  T.  72;  Conant  v. 
Seneca,  etc.,  B%  1  Ohio  St.  298.  A  purchaser  of  shares  takes  them  subject  to 
a  lawful  agreement  previously  entered  into  among  the  stockholders  by  which 
new  obligations  are  imposed  upon  them,  and  can  only  demand  a  certificate  in 
accordance  with  such  agreement.  Campbell  v»  Zylomite  Ca,  55  X.  T.  Supw 
Ct.  662;  3  N.  Y.  St.  822. 

An  owner  of  stock  on  which  a  dividend  had  been  declared  but  not  paid  au- 
thorized an  agent  to  sell  the  stock,  expressly  reserving  the  right  to  the  dividends. 
The  agent  agreed  with  the  purchaser  that  the  dividend  should  go  with  the  stock. 
Held^  that  the  purchaser  had  no  right  to  presume  that  the  agent,  be- 
cause the  possessor  of  the  stock,  was  authorized  to  sell  the  dividend,  which 
formed  no  part  and  did  not  pass  as  an  incident  to  it,  and  as  to  that  dealt  with 
tlie  agent  at  his  i>eril,  and  that  the  owner  of  the  stock  was  not  bound  by  his  rep* 
resentations,and  that  the  retention  of  the  proceeds  of  the  sale  without  knowledge  of 
the  unauthorized  representations  did  not  amount  to  a  ratification  of  them.  Wheeler 
V.  Northwestern  Sleigh  Co.,  39  Fed.  Rep.  347.  See  also  Owlngs  t.  Hull,  9  Pet. 
629;  Berrueke V.  Ins.  Co.,  105  H.  S.  300;  Bloomfield  v.  B'k,  121 M.  S.  135;  Reel- 
ing Mill  V.  By.  Co.,  5  Fed.  Rep.  852;  McClelland  v.  Whiteley,  15  Fed.  Rep. 
322;  Dickinson  v.  Conway,  12  Allen,  491;  Bell  v.  Cunningham,  8  Pet.  09,  81; 
Hastings  v.  Proprietors,  18  Me.  436;  Bryant  v.  Moore,  26  Me.  87;  Thatcher  v. 
Pray,  113  Mass.  291;  Kav.  Co.  v.  Dandridge,  8  GilL  A  J.  218;  Smith  v.  Tracy, 
36 N.  Y.  79;  Baldwin  v.  Burrough,  47  K  Y.  199;  Smith  v.  Kidd,  68  N.  Y.  ISO; 
Reynolds  v.  Ferree,  86  111.  576;  Roberts  v.  Riunley,  58  la.  301;  Bohart  v.  Obeme 
36  Kau.  284;  Ins.  Co.  v.  Iron  Co.,  21  Wis.  458,  464. 

1  Walker  v.  Bartlett,  18  C.  B.  845,  overruling  Humble  v.  Langston,  7  M.  dl 
W.  517;  Chapman  v.  Shepherd,  L.  R,  2  C.  P.  228^  Grissell  v.  Bristowe,  L.  R.  8 
C.  P.  112;  Bowrlng  v.  Shepherd,  L.  R.  6  Q.  B.  309;  Kellock  v.  Enthovoi,  L.  B. 
9  Q.  B.  241,  affirming  L.  R.  8  Q.  B.  458;  Davis  v.  Haycock,  L.  R.  4  Exch.  373; 
Brigham  v.  Mead,  10  Allen,  245. 

«  Johnson  v.  Underhlll,  52  N.  Y.  208,  211;  Wynne  v.  Price,  3  De  G.  A; 
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The  vendee  is  entitled  to  any  dividends  which  may 
be  declared  pending  a  completion  of  the  transfer »  and  if 
dividends  are  paid  in  the  meantime  to  the  vendor,  he 
may  have  an  accounting  in  equity  or  sue  at  law  for 
money  had  and  received  to  his  use.^  The  statute  of 
frauds  is  no  defence  to  an  action  by  the  vendor  on  a 
verbal  agreen^ent  made  at  the  time  of  the  sale  of  shares 
that  the  purchaser  shall  assume  the  liabilities  and 
receive  the  dividends  past  and  future.^ 

§  499.  Measure  of  damages  between  Tender  and  Tendee  of 
«toek. — In  the  absence  of  evidence  of  actual  sales,  the 
market  value  is  presumptively  the  par  value ;  and  the 
burden  of  proof  is  on  the  defendant  that  the  market 
value  is  less  than  the  par  value.^  But  other  evidence 
than  actual  sales  is  admissible  where  no  sales  can  be 
shown,  such,  for  instance,  as  the  dividend  earning 
power  and  special  value.*  In  the  absence  of  better 
evidence  the  market  value  of  all  the  property  of  the 
<jorporation  may  be  shown  with  a  view  to  arriving  at 


310;  Kellogg  v.  Stockwell,  75  Ul.  66;  Cheale  v.  Kenward,  3  De  6.  ^  J.  27; 
Hawkins  v.  Maltby,  L.  R.  4  Ch.  200;  Morris  v.  Cannan,  4  De  G.  F.  <&  J.  681; 
Evans  v.  Wood,  L.  B.  5  Eq.  9;  Shaw  v.  Fisher,  5  De  G.  M.  A  Q.  596;  2  De.  G. 
A  Sm.  11;  Cruse  v.  Paine,  L.  K.  6  Eq.  641;  4  Ch.  411;  James  v.  May,  L.  R.  6 
H.  L.  328;  Butler  v.  Cumpston,  L.  R.  7£q.  16. 

1  See  Gilbert  v.  Manchester  Iron,  etc.,  Co.,  11.  Wend.  627;  Iltchburg  Say. 
B'k  V.  Torrey,  134  Mass.  239;  Sargent  v.  Frankihi  Ins.  Co.,  8  Pick.  90;  Qoiner 
T^.  Marblehead,  etc,  Ins.  Co.,  10  Mass.  476;  Planters',  etc.,  Mut  Ins.  Co.  v. 
Selma  Sav.  B'k,  63  Ala.  585;  IT.  S.  v.  Cutte,  1  Sumner,  133;  £x  parte  Dobson 
2  Mont.  D.  A  D.  685;  Stebbins  v.  Phoenix  Fire  Ins.  Co.,  3  Paige,  350;  Brigham 
T.  Mead,  10  AUen,  245;  Nesmith  v.  Wash.  B'k,  6  Pick.  324;  Sabin  v.  B'k  of 
Woodstock,  21  Vt.  353;  Baltimore,  etc.,  Ry.  Co.  v.  Sewall,  85 Md.  252;  Conant  v. 
Reed,  1  Ohio  St.  298;  Duke  y.  Cahawba  Nay.  Co.,  10  Ala.  82;  St.  Louis,  etc,  Ins. 
Co.  V.  GoodfeUow,  9  Mo.  149;  Tuttie  v.  Walton,  1  Ga.  43;  McCready  v.  Rumsey, 
0  Duer.  574.    See  Johnson  y.  Laflin,  5  Dill.  79,  and  cases  cited. 

2  Bailey  v.  Shroyer  (Pa.),  1  A.  717.  The  reason  assigned  for  so  holding  was 
that  the  promise  was  not  ^*  to  pay  the  debt  of  another,  but  to  dischaise  an  obli- 
tion  assumed  by  yirtne  of  his  purchase  of  the  stock. 

•  App.  of  Harris  (Pa.),  12  A.  743. 

^  Freon  v.  Carriage  Co.,  42  O.  St.  30,  38.  See  also  Shawy.  Fisher^  2  De  O. 
4fe  Sm.  11;  8.  o.  5  De  G.  M.  &  G.  596. 


546  TRANSFER  OF  MEMBERSHIPS.  §  50<^ 

the  proportionate  value  of  the  shares  in  controversy.^ 
The  published  market  rates  in  the  newspapers  may  be 
read  in  evidence.* 

§  600.  Remedies  for  breach  of  contracts  for 'future  deliv* 
ery, — The  vendee  may,  where  the  time  of  performance 
and  terms  of  sale  are  fully  set  forth,  sue  the  vendor  in 
equity  for  specific  performance  where  the  shares  have 
no  ascertainable  market  value,  and  the  latter  is  still  in 
a  position  to  perform  the  contract  ;  •  in  other  cases,  his 
remedy  is  at  law  in  an  action  for  damages.^  When 
the  sale  is  conditional,  upon  failure  to  perform  the  con- 
dition, the  vendor  may  prpceed  against  the  vendee  as 
a  trustee  of  the  stock  and  compel  a  re-transfer,  making- 
the  corporation  a  party  defendant.*  The  market  value 
may  be  fixed  by  evidence  of  the  price  at  which  the 
stock  is  sold  in  the  market  at  a  given  time.  In  case  no 
sales  can  be  shown  to  have  taken  place  at  or  about  the 
time  in  question,  evidence  of  sales  at  other  approximate 
periods  is  admissible.*  Of  course  the  price  agreed 
upon  may  be  recovered  when  the  action  is  by  vendor 
against  vendee  for  refusal  to  accept  and  pay  for  stock.'' 

The  remedy  by  action  for  specific  performance  in 
these  as  in  other  cases  depends  principally  upon  the 
absence  of  an  adequate  remedy  at  law,  generally  be- 
cause of  the  impossibility  of  fixing  a  measure  of  dam- 
ages.    This  often  happens  in  the  case  of  contracts  to 


1  Hitchcock  V.  McEIreath,  72  Cal.  565;  14  P.  906.  See  also  McGoffey  t. 
Humes,  1  Pickle  (Tenn.),  26;  1  S.  W.  506. 

3  Brinkley  v.  Hambleton,  8  Atl.  Bep.  904;  Lessassier  ▼.  Kennedy,  36  La. 
Ann.  539. 

>  Poole  V.  Middleton,  29  Beav.  646;  BeckiU  t.  BiUsbroogh,  8  Hare,  188;  Tor- 
ner  v.  May,  32  L.  T.  N.  S.  56. 

«  Alford  V.  Wilson,  20  F.  96.    See  also  Jones  v.  Kent,  80  N.  T.  585. 

fi  Johnson  v.  Kirby,  65  Cal.  482;  4  P.  458. 
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sell  shares  in  mining  companies  ;  ^  though  it  applies 
under  similar  circumstances  to  corporations  formed  for^ 
other  purposes.^ 

Courts  will  exercise  a  very  liberal  discretion  in 
granting  and  refusing  relief  in  such  cases.^  No  decree 
should  be  entered  until  all  parties  in  interest  are  before^ 
the  court.* 

§  601.  Certlfleate  canies  notice  of  nature  of  title.— But 

the  purchaser  takes  the  shares  in  the  condition  in  which 
the  certificate  shows  them  to  be  held  by  the  vendor.* 
If  it  shows  them  to  be  only  partly  paid  up,  the  pur- 
chaser and  not  the  seller,  is  liable  for  the  amount  re- 
maining unpaid;  even  though  a  call  for  the  unpaid 
balance  has  been  issued  before  the  sale  and  the  vendor 
is  entitled  to  indemnity  for  the  payment  of  calls  made 
before  and  paid  after  the  sale  in  the  absence  of  an 
understanding  to  the  contrary. 

But  the  position  of  the  corporation  in  respect  to  un- 
paid calls,  differs  from  that  of  the  immediate  parties  to 
a  transfer.  After  a  call  has  been  made  the  corporation 
has  a  cause  of  action  against  the  shareholder  at  the 
time  of  making  it ;  and  this  cause  of  action  cannot  be 
extinguished  except  by  its  consent.* 


1  Frae  ▼.  Houghton,  6  Col.  318;  Treasurer  v.  Com.  Coal.  Min.  Ga,  28  OaL 
390. 

2  Chater  v.  S.  F.  S.  R.  Co.,  19  Cal.  200;  White  v.  Schuyler,  1  Abb.  Pr.  N, 
S.  300.  App.  of  Goodwin,  etc.,  Co.,  117  Pa.  St.  614;  12  A.  136;  Price  v.  Mlnot, 
107  MtoB.  40.  In  this  case  a  party  had  contracted  to  do  a  certain  amount  of 
work  upon  the  promise  of  a  director  and  stockholder  to  pay  therefor  in  a  certain 
number  of  shares  of  stock  of  the  corporation.  Having  been  discharged  without 
cause  before  completion  of  the  work  specific  performance  was  decreed. 

*  Relief  was  refused  in  Jones  v.  Newhall,  115  Mass.  244;  Noyes  v.  Marsh, 
123  Mass.  286;  Cushman  v.  Thayer  Mfg.  Co.,  76  N.  Y.  365;  Eckstein  ▼.  Down- 
ing, 9  Atl.  Rep.  626. 

*  O'Connor  v.  Irvine,  74  Cal.  435;  16  P.  236. 

*  West  Nashv.  P.  M.  Co.  v.  Sav.  B'k.  2  Pickle  (Tenn.),  262;  6  S.  W.  340; 
Peo.  Brew.  Co.  v.  Borbinger,  40  La.  Ann.  277:  4  So.  82;  State  v.  Cotton  Oil 
Trust,  40  La.  Ann.  8;  3  So .  409. 

«  Schenectady  Plank  Road  Co.  v.  That-  N.  Y.  102;  Kellock  v.  Entho- 


■ 
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But  as  between  the  immediate  parties  the  transferrer 
has  recourse  against  his  immediate  transferee  for  such 
calls  and  assessments  as  he  has  been  compelled  to  pay 
pending  registration  ;  ^  but  not  against  a  second  trans- 
feree who  took  without  notice  of  his  right  in  the 
meantime.^  There  is  no  privity  between  a  transferrer 
and  a  second  transferee  nor  between  a  first  and  a  third 
transferee  upon  which  to  base  an  action  for  reimburse- 
ment for  calls  and  assessment.  Each  must  look  to  his 
immediate  transferee.®  The  company  has  no  right  to 
make  calls  on  the  transferrer  after  notice  to  it  of  the 
transfer.*  And  after  registry  of  the  transfer  he  is  not 
estopped  from  denying  sucK  liability  by  the  payment 
of  a  previous  call.* 

And  it  may  waive  its  right  to  look  to  the  transferrer 
by  accepting  the  transferee  as  a  stockholder  and  pay- 
ing dividends  to  him  before  registry  of  the  transfer,  in 
which  case  the  transferee  becomes  solely  liable.*  The 
same  rule  applies  where  he  is  accepted  and  acts  as  a 


ven,  L.  R.  9  Q.  B.  241;  S.  C,  L.  R.  8  Q.  B.  458;  Giissell  v.  Briatowe,  L.  R.  3  C. 
P.  112;  Kellogg  y.  Stockwell,  75  111.  68;  Lord  v.  Hatzler,  8  AtL  Rep.  891;  Brig- 
ham  y.  Mead,  10  Allen,  245;  D^yis  v.  Haycock,  L.  R.  4  Exch.  873;  Johnson  t. 
Underhill,  52  N.  T.  203;  Walker  y.  Bartlett,  18  0.  B.845;  oyermling  Humble  y. 
Langston,  7Mee.  <&  W.  517;  Bowrlng  y.  Shepherd,  L.  R.  6  Q.  B.  309;  Thompson's 
Liability  of  Stockholders,  sec.  217. 

1  Castellan  y.  Hobson,  L.  ]^  10  £q.  Cas.  47. 

2  Shaw  y.  Fisher,  2  De  G.  ^k  Sm.  11;  S.  C,  5  De  G.  M.  ft  O.  596.  As  to  the 
rights  between  second  and  third  transferees  as  between  themselyes  see  BrinUy 
y.  Hambleton,  8  Atf.  Rep.  994;  Lessassier  y.  Kennedy,  36  La.  Ann.  539. 

*  NichoUa  y.  Eaton,  20  L.  T.  (S,  S.)  6S9;  Kellock  y.  Enthoyen,  L.  R.  9  Q.  B. 
241.    Compare  Hawkins  y.  Maltby  L.  R  3  Cb.  188. 

*  Chouteau  Springs  Co.  y.  Harris,  20  Mo.  382.  See  also  Haynes  y.  Pahner, 
13  La.  Ann.  240;  McKenzie  y.  Kittridge,  24  Upper  Can.  C.  P.  1;  Miller  y.  Great 
Republic  Ins.  Co.,  50  Mo.  55;  Weston's  Case,  L.  R.  4  Chan.  20;  Allen  y.  Mont- 
gomery R.  R.  Co.,  11  Ala.  437,  451. 

*  Prov.  Ins.  Co.  y.  Shaw,  19  N.  C.  (Q.  B.)  633. 

«  Murray  y.  Bush,  L.  R.  6  H.  L.  37;  Isham  y.  Buckiifigham,  49  N^.  Y.  216; 
Upliam  y.  Bumham,'3  Biss.  431;  S.  C.  Id.  520;  Catting  y.  Dameral,  88  N.  T. 
410;  Chambersburg  Ins.  Co.  y.  Smith,  11  Pa.  St.  120.  Compare  Shipman^sGMe, 
L.  R.  5  £q.  219. 
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director.^  The  rights  between  the  parties  are  not 
affected  by  the  nature  of  the  consideration  :  or  the 
absence  of  a  consideration  :  2  nor  by  the  fact  that  no 
certificate  has  been  issued  for  the  shares  ;»  unless  the 


1  Weinman  v.  Wilkinsburg,  etc.,  Ry  Co.,  118  Pa.  St.  102;  12  Atl.  Rep.  288; 
Bernards'  Case,  5  De  G.  <&  Sm.  283.  See  also  Sheffield,  etc,  v.  Woodcock,  7  M. 
A  W.  574. 

Where  a  transfer  had  been  made  by  a  father  to  his  son,  the  latter  not  receiv- 
ing dividends  nor  doing  any  acts  as  proprietor,  but  enjoying  free  passage  upon 
the  boats  of  the  company,  it  was  held  that  the  son  was  liable  with  respect  to  his 
shares  so  held.  Maguire's  Case,  3  De  G.  <&  Sm.  :>1.  A  receiver  cannot  require 
the  company  to  put  a  transferee's  nan^e  on  the  list  of  contributors  on  the  ground 
of  undue  delay  of  the  company  in  registering  the  transfer.  It  is  a  wrong  done 
to  the  transferee  and  to  him  alone.  Sichells'  Case,  L.  R.  3  Ch.  119.  See  also 
Marlborough  Mfg.  Co.  v.  Smith,  2  Conn.  570,  where  it  was  held  that  a  mere 
entry  on  the  corporate  books  that  a  transfer  has  been  made  is  insufficient.  It  is 
not  necessary  that  mere  forms  be  observed  by  transferee  of  shares  in  order  to 
render  him  liable,  these  being  required  merely  for  the  benefit  of  the  company. 
Bumes  v.  Pennell,  2  H.  of  L.  Cas.  497;  but  the  court  refused  to  hold  one  liable 
as  a  stockholder  who  had  transferred  his  shares  seven  years  previously  though 
not  by  a  proper  method  and  whose  name  had  not  appeared  on  the  books  at  all. 
Taylor  v.  Hughes,  2  Jones  &  Lat.  (Ir.  Ch.)  24.  In  Dane  v.  Young,  61  Me.  160, 
it  was  held  that  a  failure  to  have  the  transfer  properly  witnessed  on  the  registry 
invalidated  it.  In  Simmons  v.  Hill,  06  Mo.  670;  10  S.  W.  Rep.  61,  it  was  held 
that  a  person  who  had  bought  stock  at  an  execution  sale  which  had  been  pre- 
viously pledged  for  its  full  value  to  others  upon  transfer  to  them  was  not  liable 
for  calls,  although  such  pledgees  had  transferred  it  to  him  without  his  knowledge. 
It  was  held  that  a  vendee  of  stock  entitled  to  it  only  upon  payment  was  not 
liable  for  the  subscription  price  until  such  transfer  had  been  made  or  until  he 
had  paid  for  it,  his  name  never  having  appeared  on  the  books.  Cormac  v. 
Western,  etc.,  Co.,  77  la.  32;  41  N.  W.  Rep.  480.  The  transferrer  remains  liable 
where  the  consent  of  the  board  of  directors  is  necessary  to  the  transfer  and  no 
such  consent  has  been  obtained.  Bosanquet  v.  Shortridge,  4  Ex.  609.  See  also 
Taylor  v.  Hughes,  2  Jo.  A  La.  (Irish).  Where  a  deed  of  settlement  raquired 
among  other  things  that  a  transferee  should  covenant  by  deed  to  abide  the  rules 
of  the  company  it  was  held  that  a  director,  failing  to  comply  with  that  require- 
ment was  a  shareholder  as  to  the  shares  held  by  him.  The  reason  given  was, 
that  he  had  been  recognized  as  a  shareholder  at  a  meeting  of  shareholders  and 
had  been  elected  and  acted  as  a  director.  Bush,  L.  R.  6  H.  of  L.  37;  afiTgL.  R.  6 
Ch.  246.  See  also  First  Nat.  B'k,  etc.,  v.  Gifford,  47  Iowa,  575,  .583;  Brigham 
V.  Mead,  10  Allen,  245;  Straffon's  Executor's  Case,  I  De  G.  M.  «fe  G.  576.  Com- 
pare Keenes'  Ex'rs  Case,  3  De  G.  M.  &  G.  272;  Mayhews'  Case,  5  De  G.  M.  A 
G.837. 

^  In  re  European  B'k,  Master's  Case,  41  L.  J.  Chan.  .501. 

»  Brigham  v.  Mead,  10  Allen,  245;  First  Nat.  B'k  v.  Giflford,  47  la.  675,  583; 
Burke  v.  Smith,  16  Wall.  300;  Ishain  v.  Buckinsjham,  40  N.  Y.  216. 
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rights  and  liabilities  of  the  parties  are  otherwise  deter- 
mined by  statute.* 

§  602.  Where  the  transfer  is  conditional. — ^A  transfer  of 
stock  as  of  other  choses  in  action  evidenced  by  writing, 
may  be  executed  as  collateral  security,  or  subject  to 
any  condition  the  parties  may  agree  upon.  Such  trans- 
fers stand  on  the  same  footing  as  respects  the  rights  of 
the  immediate  parties  as  in  ordinary  sales.  Their  rights 
in  the  matter  of  liability  to  creditors  of  the  corporation 
and  in  matters  of  dividends  are  the  same.^ 

The  same  law  governs  with  respect  to  notice,  and  the 
relative  equities  and  rights  of  the  parties  to  the  transfer, 
both' actual  and  constructive,  as  in  other  transfers,  and 
the  pledgee  has  the  same  right  to  require  transfer  on 
the  books  of  the  corporation  as  other  transferees.* 
And  the  pledgor  stands  in  the  same  attitude  in  that 
respect  as  other  transferrers.*  The  corporation  owes 
the  same  duty,  and  is  liable  in  like  manner  for  refusing 
to  make  the  proper  entry  in  its  books.  The  corpora- 
tion has  no  power  to  limit  or  to  annex  conditions  to  the 
right  of  the  owner  to  pledge  his  stock,  as  by  requiring 


1  See  Infra,  §  790,  791. 

^  Shipman  v.  ^tna  Ins.  Co.,  29  Ck>nn.  245;  State  Ins.  Co.  y.  Sax,  2  Teon. 
Oh.  507;  Oxford  Turnp.  Co.  v.  Burns,  0  Conn.  552;  Weston  ▼.  Bear  R.  A  A. 
Co.,  5  Cal.  186;  State  v.  First  Kat.  B'k,  89  Ind.  302;  Williams  ▼.  Mechanics' 
B'k,  .">  Blatch.  59;  Pinkerton  v.  Manchester,  etc.,  R.  R.  Co.,  42  N.  H.  424;  Com- 
pare Strout  V.  Natoma  W.  &  M.  Co.,  9  Cal.  78. 

A  pledge  of  its  imissued  shares  may  be  made  by  the  corporation  with  like 
effect  as  by  other  owners.  Burgess  v.  Seligman,  107  U.  S.  20;  Protection  Ins. 
Co.  V.  Osgood,  93  m.  69;  Brewster  v.  Hartley,  37  Cal.  15;  Grlswold  v.  Seligman, 
72  Mo.  110;  Melvin  v.  Lamar  Ins.  Co.,  80111.  446;  Fisher  v.  Seligman,  7  Mo. 
App.  388. 

«  Union  &  P.  B'k,  v.  Farrington,  13  Lea  Tenn.  338;  Hubbel  t.  Drezel,  11 
Ted.  Rep.  115;  Horton  v.  Morgan,  19  N.  T.  170;  Re  Angelo,  5De  G.  ^8. 
278;  Hiatt  v.  Griswold,  5  Fed.  Rep.  573. 

Heath  v.  Groswold,  5  Fed.  Rep.  573;  Anderson  v.  Ffaila.  Warehouse  Oow,  111 
U.  S.  4T9. 

*  Comlck  V.  Richards,  3  Lea  Tenn.  1 
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that  it  shall  not  be  sold  or  disposed  of  below  par,  and 
such  a  provision  in  the  charter  is  invalid.^ 

The  pledgee  holds  the  equitable  and  beneficial  inter- 
est, and  not  the  legal,  though  his  name  and  title  appear 
on  the  corporate  books.  He  is  entitled  to  dividends,* 
and  if  these  be  paid  to  the  pledgor,  the  latter  must 
account  to  the  pledgee  for  the  same  as  trustee,  if  upon 
sale  or  foreclosure  the  pledgee  fails  to  realize  his  debt;  ^ 
yet  the  former  *  and  not  the  latter  is  entitled  to  vote 
the  stock,  though  the    transfer    be  duly  registered. 


1  Petenborongh,  etc.,  R.  R.  Co.  v.  Nashua,  etc.,  R.  R.  Co.,  69  N.  H.  385. 

3  Herrman  v.  Maxwell,  47  N*.  T.  Sap.  Ct.  347.  But  where  stock  of  a  bank  has 
been  assigned  to  a  person  as  security  for  a  loan,  with  the  right  to  receive  dividends 
thereon,  and  most  of  the  officers  of  the  bank  had  notice  of  the  transfer,  it  was 
held  that  the  bank  must  pay  the  dividends  to  him,  notwithstanding  a  by-law 
requiring  all  transfers  of  stock  to  be  on  the  books  of  the  bank.  Central  Nebraska 
Nat.  Bank  v.  Wilder  (Neb.),  49  N.  W.  369.  Plaintiff,  being  the  owner  of  a  stock 
•certificate  indorsed  in  blank,  lent  it  to  A.  for  the  purpose  of  being  pledged  as 
security  for  the  purchase  of  other  stock.  A.  pledged  it  for  that  purpose  with 
defendant,  to  whom  he  was  already  indebted;  and  defendant,  after  buying  the 
other  stock  for  A.,  and  selling  it  i^n  at  a  profit,  sold  plaintiff* s  stock  to  satisfy 
A.^s  previous  debt,  after  being  notified  that  plaintiff  owned  the  stock.  It  was 
held  that  defendant  was  guilty  of  converting  the  stock.  Niles  v.  Edwards 
(Cal.),  27  P.  159. 

«  Hill  V.  Newichawanick  Co.,  8  Hun.  469;  aff'd  71  N.  Y.  699. 

«  Gibson  v.  Richmond,  etc,  K  R.  Co.,  87  Fed.  Rep.  743. 

^  Butterworth  v.  Kennedy,  5  Bosw.  143;  McDaniels  v.  Flower,  etc.,  Co.,  22 
Vt.  274;  Baldwin  v.  Canfield,  26  Minn.  43;  £x  parte  WUlcocks,  7  Cowen,  402; 
Merchants'  B'k  v.  Cook,  4  Pick.  405;  Laws  of  N.  Y.,  1850,  ch.  140.  sec.  6.  The 
pledgee  is  not  answerable  for  calls  and  incurs  no  liability  by  allowing  a  forfeit, 
ure  for  their  non-i>ayment;  Southwestern  R.  R.  B*kv.  Douglas,  2  Spear  (S.  C.) 
329;  nor  for  loss  of  the  certificate  by  theft  unless  through  his  negligence. 
Fleming  v.  Northampton  Nat.  B*k,  62  How.  Pr.  177.  But  he  must  account 
for  dividends  when  the  pledge  is  redeemed  by  the  pledgor.  Isaac  v.  Clarke,  2 
Bulst.  306;  Hasbrouck  v.  Vandervoort,  4  Sandf .  74;  Edwards  on  Bailments,  300. 
The  pledgor  of  stock  had  it  transferred  on  the  books  of  the  corporation  to  F., 
the  clerk  of  the  pledgee.  New  certificates  were  issued  to  F.,  and  by  him  in- 
dorsed to  the  pledgee.  Comp.  Laws  N.  D.  Section  2931  restricts  the  right  to  vote 
stock  to  bona  fide  holders  thereof  in  whose  name  the  stock  has  stood  on  the 
corporate  books  for  10  days  before  the  election,  and  provides  that,  at  all  elections, 
or  votes,  there  shall  be  a  majority  of  the  stock  represented.  Section  12933  pro. 
Tides  that  a  pledgee  shall  not  be  deemed  a  stockholder  within  the  statute  mak- 
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The  pledgor  holds  the  legal  title,  though  the  corpora- 
tion be  itself  the  pledgee  ;  and  it  is  a  good  defence  by 
the  latter  to  an  action  by  the  stockholder  to  redeem, 
that  the  stock  has  been  seized  and  sold  for  the  pledgor's 
taxes  due  thereon.^ 

The  pledgee  has  no  right  to  sell  the  stock,  and  if  he 
does  sell  it  without  having  in  his  possession  at  the 
time  other  shares  equal  in  amount  and  value,  he  is 
chargeable  with  conversion ;  ^  unless  the  time  of  re- 
demption has  expired,  and  he  sells  after  due  notice  to 
the  pledgor,  and  in  the  manner  provided  by  law.*  But 
it  seems  he  may  re-pledge  to  the  extent  of  his  interest ;  ^ 
and  there  may  be  a  custom  binding  on  the  parties  giving 
the  right  to  re- pledge.^ 

But  since  the  rule  that  he  may  not  sell  or  re-pledge 
is  enforced  solely  for  the  protection  of  the  pledgor ,« 
there  is  no  reason  why  the  pledgee  may  not  sell  or  re- 
pledge  the  identical  certificate  held  by  him,  so  long  as 
he  has  shares  of  the  same  corporation  of  equal  amoont^ 
and  value.^  ' 


F.  was  entitled  to  vote  it,  and  was  qualified  to  bea  director.    In  le  Aigus  KinW 
ing  Co.,  (N.  D.),  48  N.  W.  347. 

^  McNeal  v.  Florence  Loan.  Ass'n,  40  X.  J.  £q.  351;  3  A.  125. 

2  6o8s  ▼.  Hampton,  16  Nev.  185;  Fay  v.  Gray,  124  Mass.  500;  Bank  of  Tren- 
holm,  12  Heisk.  Tenn.  520;  Taussig  v.  Hart,  58  N.  T.  425;  Wood  ▼.  Hayes,  IS 
Gray,  375;  Work  ▼.  Bennett,  70  Pa.  St.  484;  Fowle  ▼.   Ward,  113  Mass*   548; 
Hemppling  v.  Burr,  26  N.  W.  Rep.  496;  50  Mich.   204;  National    Bank  ▼. 
Baker,  128  111.  533;  21  N.  E.  510. 

s  France  v.  Clark,  L.  R.  22  Ch.  D.  830. 

*  Gould  V.  F^mners'  Loan  A  Trust  Co.,  23  Hun,  322;  Lawrence  ▼.  Maxwell, 
53  X.  Y.  19;  Jarvis  v.  Rogers,  13  Mass.  105;  15  Id.  389, 408;  Talty  ▼.  Freedman's 
Sav.  etc.,  Co.,  93  U.  S.  321;  2  Kent^s  Com.  579;  Mores  ▼.  Conham,  Owen,  12:^. 

<  Chamherlin  ▼.  Greenleaf,  4  Abb.  N.  C.  178. 

^  Chouteau  v.  Allen,  70  Mo.  290.  Where  the  pledgee  sells  the  stock  for  more 
than  enough  to  satisfy  his  demand,  pending  an  action  to  recover  possession  of 
such  certificates,  the  owner  is«not  entitled  to  judgment  for  the  excess,  because 
it  did  not  constitute  any  part  of  his  cause  of  action.  Ambrose  ▼.  Evans.  06 
Cal.  74;  4  P.  960. 

^  Langton  v.  Waite,  L.  R.  6  Eq.  165;  J^ourse  v.  Prince,  4  Johns.  Ch.  490; 


n  m  irw T»_      .-Wirv  .      T   —    /^_  — . 
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§  603.  Where  pledgee  is  given  power  of  sale. — And,  of 
course,  the  pledgor  may,  by  contract,  authorize  a  sale.* 
Upon  feilure  of  the  pledgor  to  redeem  the  stock,  the 
pledgee  has  various  remedies  for  divesting  him  of  the 
legal  title,  and  acquiring  the  same  himself,  or  vesting 
it  in  others.  These  remedies  depend  upon  statutory 
provisions  in  most  of  the  states,  unless  an  express 
power  of  sale  in  a  particular  manner  is  given  in  the 
contract,  whereby  the  indebtedness  for  which  the 
stock  is  held  was  created.  In  the  absence  of  such 
specifications,  or  contrary  statutory  provisions,  he  un- 
doubtedly may  file  a  bill  of  foreclosure  of  the  legal 
title  in  equity.^ 

§  504.  Other  remedies  of  pledgee. — But  the  pledgee  is 
not  confined  to  this  equitable  remedy.  It  seems  that 
a  pledge  implies  a  power  of  sale.' 

Accordingly,  it  is  well  settled  that  a  pledgee  may, 
upon  giving  written  notice  to  the  pledgor  of  his  inten- 
tion, proceed  to  sell  the  stock  in  due  course  of  business, 
for  the  best  market  price  obtainable,  or  resort  to  the 
method  which  custom  has  established.*  But  a  sale 
without  notice  to  the  legal  owner  is  void,  and  conveys 
no  title,  notwithstanding  a  broker's  custom  to  the  con- 
trary.^   The  pledgee  is  not  bound  to  resort  to  any  of 


1;  Price  V.  Grover,  40  Md.  102;  Gilpin  v.  Howell,  5  Pa.  St.  41;  Thompson  v. 
Toland,  48  Cal.  90;  Maylan  v.  Hugnet,  8  Nev.  846. 

1  Ogden  V.  Lathrop,  65  N.  Y.  158. 

2  Blouin  V.  Liquidators,  etc.,  30  La.  Ann.  714;  Merchants'  Nat.  B'k  v.  Hall, 
83  N.  Y.  338;  Smith  v.  Coale,  34  Leg.  Intel.  64;  Robinson  v.  Hurley,  11  la.  410; 
Yaupell  V.  Woodward,  2  Sandf .  Ch.  143. 

»  McNeil  V.  Tenth  Nat.  B'k,  46  N.  Y.  325,  384;  Renshaw  v.  Creditors,  3  S. 
Rep.  408;  40  La.  Ann.  47. 

*  Tucker  v.  Wilson,  5  Bro.  Par.  Cas.  193;  rev'g,  1  P.  Wms.  261  ;  Brown  v. 
Ward,  3  Duer,  660;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  Cas.  180;  Steiuns  v.  Mwsh,. 
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these  remedies.  He  may  sue  on  the  indebtedness,  still 
retaining  the  stock  as  security  ;^  nor  is  he  liable  on 
account  of  a  decline  in  the  market  value  of  the  stock.^ 
His  right  of  election  is  not  altered  by  the  pledgor  de- 
manding a  sale  ;*  and  it  is  held  that  though  a  power  of 
sale  be  given  him,  he  may  refuse  to  sell,  and  may  still 
resort  to  his  remedy  in  equity  for  foreclosure.^  But  he 
would  have  no  such  right  if  the  terms  of  the  contract 
amounted  to  a  limitation  upon  his  power  to  acquire  the 
legal  title. 

§  505.  With  respect  to  liens  of  the  corporation*— If  any 

liens  exist  in  favor  of  the  corporation,  the  transferee 
takes  the  stock  subject  thereto  ;  but  the  existence  of 
such  liens  cannot  interfere  with  the  right  of  transfer, 
although  the  corporation  may  refuse  to  register  the 
transfer  until  the  indebtedness  for  which  a  lien  is  held 
is  paid  or  secured.^  It  has  been  held  that  where  one 
takes  the  stock  cum  onere,  the  corporation  is  bound  to 
register  the  transfer.®  Such  right  could  not,  however, 
extend  to  a  case  of  a  transfer  to  an  insolvent.^    If  the 


^  Follerton  v.  Mobley,  15  Atl.  Rep.  856;  Taylor  v.  Cheeper,  6  Gcay,  146; 
Batman  v.  Howell,  144  Mass.  66;  10  N.  E.  Rep.  504. 

s  Simonton  v.  Kelly,  122  U.  S.  220;  Palmer  v.  Hawes,  73  Wis.  46;  40  N.  W. 
Rep.  676. 

<  Smouse  v.  Ball,  1  Grant,  397;  Robinson  v.  Hurley,  11  la.  412;  Fisher  ▼. 
Fisher,  OS  Mass.  303;  Taggard  v.  Curtenius,  15  Wend.  155;  O'Neill  v.  Whlgnum, 
8  Pa.  St.  394;  Lawrence  t.  Maxwell,  53  N.  T.  19;  Rozet  v.  McClellan,  48  HL 
345. 

^  Comick  v.  Richards,  3  Lea  (Tenn.),  1;  CofBn  v.  Chicago  <fe  N.,  etc,  Co.,  4 
Hun,  625. 

&  Nat.  Bank  v.  TaUontown  B'k,  105  U.  S.  217;  Johnson  v.  Laflin,  108  Id. 
800;  Fitzburghv.  B'k,  3  Mon.  126;  Commercial,  etc.,  B'k  t.  Kortright,  22  Wend. 
348;  B'k  of  Utica  v.  Smalley,  2  Cow.  770;  McNeil  v.  Tenth  Nat.  B%  46  N.  Y. 
825;  People,  etc.,  v.  Miller,  39  Hon,  557,  563.    See  Pottsburg,  etc,  R.  R.  Co. 
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stfOck  is  afterwards  sold  by  the  corporation  to  satisfy 
the  indebtedness  of  the  transferrer,  the  transferee  is 
entitled  to  the  surplus,  if  any  there  be,  remaining  after 
the  claim  of  the  corporation  is  satisfied.^  The  same 
principle  as  to  notice  applies  in  case  of  a  pledge  as 
upon  sale  of  stock.^ 

§  606.  When  does  statutory  liability  shift.  —To  determine 
this  question,  the  language  of  the  statute  imposing  the 
liability  must,  of  course,  be  carefully  scrutinized  ;  but 
the  most  careful  consideration  of  its  provisions  will 
sometimes  leave  the  question  still  in  doubt  as  to 
whether  a  particular  debt  is  collectible  from  a  transfer- 
rer or  the  transferee  in  the  case  of  a  transfer  made 
between  the  time  when  it  was  incurred  by  the  corpora- 
tion and  its  insolvency,  or  the  return  of  an  execution 
against  it  nulla  bona.  Undoubtedly,  the  more  just  rule 
is  that  those  who  are  stockholders  at  the  time  the 
debt  was  contracted  are  alone  liable ;  and  this  will  be 
found  to  be  the  adopted  rule  in  most  of  the  states.* 
In  a  few,  however,  those  who  •e  stockholders  at  the 
time  the  suit  is  brought  without  avail  against  the  cor- 
poration are  made  answerable  personally,  either  solely 
or  equally  with  their  assignees.  It  is  perhaps  of  less 
importance  to  enter  into  a  discussion  of  particular 
statutes,  than  to  consider  the  equally  diflScult  questions 
between  the  parties  to  a  transfer  under  the  general  rule. 
Under  a  statute  which  in  general  terms  makes  stock- 
holders liable,  to  a  definite  extent,  for  all  debts  of  the 
corporation  contracted  while  they  are  such,  the  most 
important  question  and  often  a  diflScult  one  is  to 
determine  the  meaning  of  the  term  "  stockholder  "  as 
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used  in  the  statute.  The  difficulty  is  obviated  where 
a  definition  of  the  term  is  also  given.  But  where 
indebtedness  arises  after  a  transfer  is  made  and  before 
it  is  registered  under  a  statute  requiring  a  list  to  be 
kept  by  the  corporation  for  the  benefit  of  and  open  to 
the  inspection  of  creditors,  who  then  is  answerable  to 
the  party  giving  the  credit  ? 

Is  it  he  who  the  creditor  finds  entered  upon  the  list 
as  such  and  upon  whom  the  statute  invites  him  to  rely» 
or  is  it  the  actual  owner  of  the  stock  in  whom  a 
perfection  of  a  complete  legal  title  only  requires  the 
formality  of  making  entry  and  transfer  on  the  books  of 
the  corporation  ?  After  some  conflict  it  has  become 
settled  by  the  increasing  preponderance  and  weight  of 
authority  that,  until  actual  registry  of  the  transfer,  the 
vendor,  and  he  alone,  is  liable  under  such  statutes  to 
creditors  who  become  such  in  the  mterim,  and  that 
until  then  the  transferee  is  no  more  liable  than  if  no 
sale  had  been  made. 

A  decision  of  the  question  in  a  creditor's  suit  inevi* 
tably  decides  and  fixes  the  duties  of  the  parties  to  the 
transfer.  A  full  discussion  will  be  postponed  until  we 
come  to  consider  the  rights  and  remedies  of  creditors 
under  statutes  imposing  personal  liability ;  ^  but  as  it  is 
an  important  consideration  for  parties  negotiating  a  sale 
and  transfer  of  stock,  and  suggests  the  value  of  diligence 
on  the  part  of  the  vendee  in  having  the  transfer  properly 
registered,  it  was  deemed  proper  to  give  the  matter 
more  than  a  mere  incidental  reference  in  this  connection. 

§  607.  Prior  trusts.— It  is  difficult  to  determine  upon 
the  authorities  just  under  what  circumstances  a  trust 
attaching  to  shares  in  the  hands  of  the  person  to  whom 
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Of  course,  if  he  has  actual  notice  of  the  facts,  his  title  is 
subject  to  the  claim  of  the  cestui  que  trust  to  the  same 
extent  as  that  of  the  original  holder  ;  but  the  diflBculty 
seems  to  be  to  determine  what  will  amount  to  construc- 
tive notice  of  the  facts. 

If  the  certificate  indicates  on  its  face  that  the  holder 
is  a  trustee,  this  should  undoubtedly  put  all  persons  deal- 
ing with  him  with  respect  to  them  upon  inquiry,  and 
make  it  their  duty  to  use  reasonable  diligence  in  ascer- 
taining the  nature  of  the  trust  and  the  rights  of  the 
beneficiary.^ 

Where  a  trustee  makes  the  sale  in  the  exercise  of  an 
:active  trust,  his  authority  over  the  subject  matter  is 
that  of  a  general  agent.  If  a  trustee,  for  instance,  is 
invested  with  a  general  authority  to  sell  or  pledge  the 
property  held  by  him  as  such,  a  purchaser  in  good  faith 
within  the  apparent  scope  of  the  trustee's  power  would 


1  Buddy.  Monroe,  18  Hun,  316;  Webb  v.  Graniteville  Mfg.  Co.,  11  S.  Car. 
^96.  It  was  expressly  held  in  the  Supreme  Court  of  Massachusetts  that  the  pur- 
chaser of  such  certificates  could  not  hold  them  in  violation  of  the  rights  of  the 
cestui  que  trusU  Shaw  v.  Spencer,  100  Mass.  382.  This  question  has  been 
brou^t  directly  before  the  Supreme  Court  of  Cal.  on  two  occasions,  and  on  both 
a  conclusion  reached  contrary  to  the  accepted  doctrine  in  most  of  the  other 
states.  In  Brewster  v.  Sime,  42  Cal.  139,  the  certificate  bore  the  word  "  trustee  " 
after  the  name  of  the  holder,  who  pledged  it  in  the  course  of  business  to  the 
defendant.  The  trustee  having  failed  to  account  to  his  cestui  que  trust  for  the 
proceeds  of  the  sale,  suit  was  brought  against  the  purchaser  for  the  value  of  the 
shares.  It  was  decided  that  the  usage  so  far  prevails  in  Callfomia  of  the  real 
owner  of  stocks  having  them  issued  in  the  name  of  another  as  '*  trustee,'*  and 
of  recognizing  such  persons  as  having  the  absolute  power  of  disposal,  that  the 
courts  are  bound  to  recognize  certificates  issued  in  that  form,  as  carrying  on 
their  face  complete  indicia  of  ownership  to  the  holder,  and  that  a  purchaser  in 
good  faith  is  not  bound  to  make  any  inquiry  for  the  purpose  of  ascertaining  the 
real  owner  or  the  nature  of  his  right.  The  question  in  substance  came  be- 
fore the  court  in  the  case  of  Thompson  v.  Toland,  48  Cal.  100,  and  the  position 
taken  in  the  first  case  was  sustained.  The  purchaser,  however,  is  not  in  every 
case  bound  to  take  notice  of  rights  and  equities  existing  between  the  trustee 
from  whom  he  purchases  and  his  cestui  que  trusty  even  where  he  has  general 
notice  that  a  trust  exists.    See  also  Arnold  v.  Johnson,  66  Cal.  402;  5  P.  706, 
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be  protected,  though  the  sale  was  in  fact  unauthorized 
and  fraudulent.  This  rule  applies  alike  to  shares  and 
to  other  property  held  in  trust.^ 

§  508.  When  liability  for  ealls  becomes  shifted. — The  lia* 

bility  to  the  corporation  for  calls  is  not  shifted  from  the 
vendor  to  the  vendee  until  the  registration  of  the  transfer 
on  its  books  in  accordance  with  the  statute  and  its  by « 
laws.  This  change  does  not,  however,  have  any  retroac- 
tive eflFect.*  The  original  holder  and  not  the  purchaser 
of  the  certificate  remains  liable  to  the  corporation  for 
calls  made  previously  to  notice  of  the  transfer.*  But 
after  a  transfer  in  good  faith  and  acceptance  by  the 
corporation  of  the  same,  the  transferrer  is  no  longer 
liable  for  assessments  subsequently  made  on  the 
stock.* 

The  respective  rights  of  the  parties  to  dividends  are 
governed  by  the  same  rule.  In  the  absence  of  an  express 
agreement  to  the  contrary,  the  vendor  is  entitled  to  all 
dividends  declared  before  the  sale  and  the  vendee  to 
those  declared  afterwards.  This  seems  to  be  the  in- 
variable rule  whether  the  dividends  be  payable  before 
or  after  the  sale  and  whether  the  sale  be  private  or  at 


1  Docheinin  t.  Kendall,  149  Mass.  171;  Winter  v.  Gu.  L.  Co.  (AU.),  7  So. 
773;  Albert  ▼.  Sav.  B*k,  %  Md.  150;  1  Md.  Ch.  407.  But  see  Lowiy  v.  Com- 
mercial B'k,  Taney's  Dec  310. 

3  The  assignee  Is  not  a  subscriber  to  the  original  capital  stock  although 
the  certificates,  haying  never  been  issued,  are  issued  directly  to  him.  Young  v. 
Erie  Iron  Co.  (Mich.),  31  N.  W.  814.  The  transfer  by  a  stockholder  to  an  in> 
dividual  of  the  former^s  stock  is  not  to  be  construed  as  a  transfer  for  the  benefit 
of  the  company  unless  there  are  particular  circumstances  to  stamp  it  as  such. 
May  y.  Foster,  13  Or.  214;  10  P.  17. 

s  Brinkley  y.  Hambleton,  67  Md.  160;  8  A.  004.  See  also,  Comae  v.  Bronze 
Co.,  77  Id.  32;  Aylesbury  Ry.  Co.  y.  Mount,  4  Man.  A  Gr.  651;  Aylesbury  Ry. 
Co.  y.  Thompson,  2  Ry.  Cas.  668. 

*  Stewart  y.  Walla  Walla  Pub.  Co.  rWash.k  20  Pan.  Rftn.  «ffi?  Tnhj^m  v 
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the   stock  exchange  or  in  open  market.^    The  rule 
applies  alike  to  preferred  as  to  common  shares.^ 

In  the  case  of  tenancy  for  life  or  for  years,  the  time 
when  the  right  to  dividends  vests  depends  upon  the 
time  when  they  are  declared,  and  the  duration  of  the 
ri^ht  corresponds  with  the  period  of  the  tenancy.^ 
And  in  the  absence  of  a  contrary  provision,  a  legatee 
of  shares  is  entitled  to  all  dividends  declared  after  the 
testator's  death.* 

§  609.  Consideration  of  transfers  with  reference  to  the 
rights  of  tliird  parties.— The  statutory  liability  of  share- 
holders in  capital  stock  corporations  has  an  important 
bearing  upon  the  rights  and  duties  resulting  to  the  im- 
mediate parties  to  a  transfer.  Such  statutes  will  re- 
ceive a  liberal  construction  for  the  protection  of  cred- 
itors.* 

The  general  rule  is  that  a  transfer  of  shares  not  per- 
fected as  required  by  the  charter,  statute,  articles  of 
association  or  deed  of  settlement  governing  the  cor- 
poration, does  not  relieve  the  transferrer  from  his  lia- 


1  Lombard  t.  Case,  45  Barb.  95;  Currie  v.  White,  45  N.  Y.  822;  Spear  ▼. 
Hart,  3  Bob.  (N.  Y.)  420;  Hyatt  v.  Allen,  56  K.  Y.  553;  People  y.  Assessors, 
76  N.  Y.  202;  Bnmdage  v.  Bmndage,  1  T.  &  C.  (N.  Y.)  82;  Hopper  v.  Sage,  47 
N.  Y.  Sup.  Ct.  77;  Bright  v.  Lord,  51  Ind.  272;  Ohio  v.  Cleveland,  etc,  R.  R. 
Co.,  6  Ohio  St.  489;  Black  v.  Hamersham,  L.  R.  4  Exch.  D.  24;  Hagae  t» 
Dandeson,  2  Exch.  741.  Contra,  Burroughs  v.  North  Gar.  R.  R.  Co.,  67  N.  C. 
376;  Jermain  v.  Lake  Shore,  etc.,  Ry.  Co.,  91  N.  Y.  484;  Manning  v.  Quick- 
silver, Min.  Co.,  24  Hun,  360;  and  the  corporation  may  attach  the  shore  for  a 
debt  due  it  by  the  assignor  after  a  transfer  of  which  it  has  no  notice.  Buttrick 
V.  N.  A  L.  R.  Co.,  62  N.  H.  413. 

«  Boardman  v.  Lake  Shore,  etc.,  Ry.  Co.,  84  N.  Y.  157,  158;  Manning  v. 
Quicksilver  Min.  Co.,  24  Hun,  360;  Jermain  v.  Lake  Shore,  etc.,  Ry.  Co.,  91 
N.  Y.  484. 

*  Harris  ▼.  San  Francisco,  etc.,  Co.,  41  Cal.  393;  Minot  v.  Paine,  99  Mass. 
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bility  as  a  stockholder  to  creditors.^  The  stockholder 
is  not  relieved  of  his  liability  to  creditors  where,  upon 
sale  of  his  shares  while  the  corporation  is  solvent,  the 
transfer  is  not  made  in  the  proper  book,  although  the 
failure  to  so  enter  the  transfer  is  caused  by  the  neglect 
of  the  company's  agents  ;  and  the  corporation  after- 
wards becomes  insolvent.^ 

Under  statutes  requiring  stock  registers  to  be  kept, 
it  is  not  necessary,  in  order  to  constitute  one  a  stock- 
holder so  as  to  hold  him  liable  for  the  corporation's 
debts,  that  his  name  appear  as  such  on  the  books. 
The  registry  is  admissible,  in  the  first  instance,  to  de- 
termine the  question,  and  is  prima  facie  evidence  in 
determining  who  are  liable.* 

But  the  term  '*  stockholder"  for  this  purpose  applies 
not  only  to  such  persons  as  appear  by  the  books  of  the 
corporaiton  to  be  such,  but  also  to  every  equitable 
owner  of  stock,  although  the  same  appears  on  the  books 
in  the  name  of  another,  and,  to  constitute  one  a  stock- 
holder within  the  intent  and  meaning  of  such  statutes, 
it  is  not  necessary  that  the  shares  should  have  been 
paid  for  or  the  certificate  received.* 

The  time  at  which  the  liability  to  the  creditors  of 
the  corporation  of  the  vendor  of  shares  ends  and  that 
of  the  vendee  begins,  and  the  circumstances  under 
which  it  attaches  to  either,  does  not  depend  upon  the 
contract  between  the  parties  themselves,  nor  upon  the 
recognition  given  them  in  this  matter  by  the  corpora- 


1  Borland  ▼.  Haven,  87  F.  394;  Thompson's  Liability  of  Stockholden,  sec 
217. 

>  Harpold  v.  Stobart,  46  Ohio  St.  307.  And  the  fact  that  the  oompany  after^ 
wards  treated  the  purchaser  as  the  owner,  does  not  alter  the  case.    Id. 

*  Evans  v.  Bailey,  <S6  CaL  112. 
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tion,  nor  the .  showing  made  upon  its  books.  As  be- 
tween themselves,  the  corporation  is  the  principal 
debtor  and  the  member's  guarantors  to  the  extent  of 
their  interests.^  But  as  to  creditors  the  liability  of 
each  is  primary  and  original.^ 

This  being  the  case,  the  transfer  having  been  made, 
the  liability  of  the  purchaser  of  shares  for  the  debts  of 
the  corporation  incurred  after  the  sale  attaches  to  his 
interest  at  once,  and  is  not  suspended  until  the  transfer 
is  entered  in  the  registry. 

§  510.  Bights  between  vendee  and  Tender's  creditors.— 

'The  effect  of  an  attachment  or  execution  against  the 
registered  owner  of  shares  upon  the  rights  of  his 
vendee  before  the  siubstitution  of  the  latter's  name  on 
the  books,  though  apparently  easy  of  determination, 
has  given  rise*  to  considerable  conflict  of  authority. 
There  appears  but  little  difficulty,  however,  in  states 
that  have  expressly  provided  by  statute  how  such  pro- 
cess shall  be  served. 

It  would  seem  that,  in  the  absence  of  any  statutory 
direction,  the  execution  or  attaching  creditor  should 
not  be  held  to  acquire  a  superior  right  with  respect  to 
the  shares  sold  and  transferred  to  that  of  the  seller, 
whose  interest  is  merely  a  naked  claim  against  the  cor- 
poration, for  dividends  for  which  he  can  be  compelled 
in  equity  to  account  to  the  vendee.  But  the  provisions 
of  several  statutes  usually  affect  the  question.  Such 
construction  has  generally  been  given  to  these  as  to 
give  a  purchaser  of  shares  at  an  execution  sale  without 
notice  title  as  against  a  purchaser  in  good  faith  whose 
name  has  not  been  entered  as  owner  on  the  books  of 
the  company .2 


562  TRASSFER  OF  M£MB£R8HIPS.  ^  510 

Bat  where  the  owner  ^makes  a  pledge  of  his  shares  to 
secure  a  debt,  the  purchaser  at  a  sale  under  execution 
against  the  pledgor  acquires  his  title,  subject  to  the  lien 
of  the  pledgee. 

From  the  decisions  it  will  be  seen  that  the  oppor- 
tunity of  complying  with  the  statutory  requirement  of 
having  the  proper  transfer  made  on  the  books  in  the 
first  instance,  and  in  case  of  omission  to  do  that,  of 
giving  notice  to  intending  purchasers  at  execution  sale, 
are  deemed  adequate  protection  for  a  bona  fide  purchaser 
of  shares.  While  this  rule  may,  in  some  instances, 
cause  a  loss  without  fault  or  neglect  of  the  purchaser, 
it  is  thought  the  inconvenience  resulting  from  it  is  less 
than  the  opposite,  which  would  enable  failing  debtors, 
in  view  of  legal  proceedings  and  probable  judgments 
against  them,  to  make  secret  and  collusive  arrange- 
ments by  which  they  would  be  enabled  to  defeat  the 
anticipated  execution.  In  some  instances,  affected  more 
or  less  by  statute,  and  in  others  aside  from  statutory 
provisions  on  the  subject,  different  rules  have  grown  up 
under  judicial  decisions  in  different  states  and  groups 
of  states,  affecting  the  rights  of  the  parties  under 
attachment  and  execution  process.  Examination  of 
these  is  recommended.^ 


5  CaL  186;  8.  c.  6  Id.  425;  People  v.  Elmore,  85  Id.  665;  FuroU  ▼.  Byen,  40 
Id.  614;  Winter  V.  Belmont  Mln.  Co.,  53  Id.  429;  Fumen'  Nat.  Gold  B'k  v. 
Wilson,  58  Id.  600;  Wyoming  Pair  Asan,  v.  Talbert  (Wyo.),  21  Pac  Rep.  700; 
Hard  way  v.  Semmes,  38  Ala.  667;  Application  of  Murphy,  51  Wis.  510;  Fisher  v. 
Jones,  82  Ala.  117;  Shenandoah  Val.  R.  Co.  v.  Griffith,  76  Va.  913. 

1  In  Alabama,  New  York,  New  Jersey,  Pennsylvania,  Texas,  South  Carolina, 
Louisiana  and  in  the  federal  courts,  a  purchaser  of  a  stock  certificate  for  a  valu- 
able consideration  is  protected  in  his  oif^ership,  and  Is  not  affected  by  a  subse- 
quent attachment  or  execution  levied  thereon  for  debts  of  the  registered  stock- 
holder, even  though  such  purchaser  has  neglected  to  register  the  transfer  on  the 
corporate  books  prior  to  such  levy  or  attachment.  See  White  v.  Rankin  (Ala.), 
8  So.  118;  Cornean  v.  Guild  Farm  Oil  Co.,  3  Daly,  318;  Eby  v.  Guest,  94  Pa. 
St.  160;  Finney's  App..  59  Pa.  St.  396;  Com.  v.  Watmouth,  6  Whart.  117;  Til- 
ford,  etc.,  Co.  v.  Gerhab  (Pa.),  13  Atl.  Rep.  90;  U.  S.  v.  Vaughan,  3  Binn.  8W; 
Broadway  B'k  v.  McElrath,  13  N.  J.  £q.  24;  Fraser  v.  Charleston,  11 S.  C.  486, 519; 
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In  cases  involving  national  bank  stock  state  courts- 
usually  follow  the  rule  in  the  federal  courts.^  It  seems 
to  be  generally  if  not  universally  conceded  that  if  the 
creditor  in  the  attachment  or  execution  had  notice  of 
the  transfer  before  levy  of  the  attachment  or  execution^ 


Seeleston  y.  Brown,  61  Tex.  114;  Pitot  v.  Johnson,  33  La.  Ann.  1286;  Smith  r. 
Crescent  City,  etc.,  Co.,  30  La.  Ann.  1378;  Smith  v.  Am.  Coal  Co.,  7  Lans.  317. 
In  Abels  ▼.  Mobile  Real  estate  Co.  (Ala.),  0  So.  423  (Aug.  1891),  and  in  Planters, 
etc.,  Lis.  Co.  ▼.  Same,  Id.,  it  was  held  that  a  transfer  of  stock  as  collateral  secu- 
rity for  a  loan  passes  no  title  as  against  a  subsequent  attachment,  where  it  is 
not  registered,  and  no  demand  is  made  for  the  transfer  on  the  books  of  the  cor- 
poration until  after  the  levy.  Under  Code  Iowa,  sec  1078,  which  provides  that 
a  transfer  of  corporate  stock  is  not  valid  as  to  third  persons  until  it  is  regularly 
entered  in  the  books  of  the  company,  an  entry  in  a  stock  book  that  certain  stock 
has  been  assigned  as  collateral  security  is  sufficient  to  protect  the  assignee  from 
the  claims  of  the  assignor's  judgment  creditors.  Moore  v.  Marshalltown  O.  H. 
Co.  (la. ),  46  N.  W.  750.  With  respect  to  the  federal  courts  in  reference  to  Nat. 
Banks,  see  Continental  Nat.  B'k  v.  Elliott  Nat.  B'k,5  Fed.  Rep.  369;  where 

'  numerous  authorities  are  cited  in  support  of  the  rule  as  above  stated;  Scott  v. 
Pequemock  Nat.  B'k,  15  Fed.  Rep.  494.  In  this  case  the  court  said:— "The 
tendency  of  modern  decisions  is  to  regard  certificates  of  stock  attached  to  an 
execution,  blank  assignment  and  power  to  transfer  as  approximating  to  negoti- 
able securities,  though  neither  in  form  nor  character  negotiable." 

»  Sibley  V.  Quinslgamond  Nat.  B'k,  133  Mass.  515.  Compare  State  v.  B'k, 
89  Ind.  302.  In  Alabama  a  statute  protecto  a  bona  fide  transferee  of  certificates 
of  stock  against  a  subsequent  levy  of  attachment  or  execution  although  the 
transfer  is  not  recorded.  Code,  sec.  1673.  For  the  rule  in  Maryland  see  Morton 
V.  Qrafflin,  68  Md.  545;  15  Atl.  Rep.  298;  fai  Tenn.  see  Comick  v.  Richards  3 
Lea,  1;  State  Ins.  Co.  v.  Sax,  2  Tenn.  Ch.  507.  In  California  and  in  Connecti- 
cut, Maine,  New  Hampshire,  Indiana,  Dlinois,  Iowa,  Maryland,  Tennessee,  Ver- 
mont and  Wisconsin  it  is  held  that  where  regulations  exist  requiring  transfers 
of  stock  to  be  registered  on  the  corporate  books  in  order  to  be  effectual,  an 

■  attachment  or  execution  levied  on  the  stock  in  the  debtor's  name  on  the  books 
of  the  corporation  takes  precedence  of  a  previous  purchaser  of  the  certificate, 
who  has  not  completed  his  transfer  by  registry.  Oxford  Tump.  Co.  v.  Bunnell] 
6  Conn.  652;  Button  v.  Com.  B'k,  13  Conn.  493;  Skowhegan  B'k  v.  Cutler,  49 
Me.  315;  Pinkerton  v.  R.  R.  Co.,  42  N.  H.  424;  Warren  v.  Branden  Mfg.  Co 
cited  in  52  Vt.  75;  State  v.  Nat.  B'k,  89  Ind.  302;  People's  B'k  v.  Grindley,  91 
ni.  457;  Ft.  Madison,  etc  ,  Co.  v.  Batavia  B'k  (la.),  32  N.  W.  Rep.  336;  42  U. 
331;  Re  Murphy,  51  Wis.  519;  Noble  v.  Turner,  69  Md.  519;  16  Atl.  Rep.  124; 
Young  V.  Smith,  etc.  Iron  Wks.  (Tenn.),  2  S.  W.  Rep.  202.  In  Massachusetts 
it  is  held  that  the  unregistered  purchaser  is  not  protected  where  the  charter  of 
Ihe  corporation  requires  registry.  Fisher  v.  Essex  B'k,  71  Mass.  473;  Newhall 
V.  Walliston,  ms  Mass.  240;  Blanchard  v.  Dedham  Gas  Light  Co.,  78  Mass. 


OtA  "On*    te    ^^1_  Al..   1 1 
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the  transferee's  title  will  prevail  against  the  same,  one 
of  the  objects  of  requiring  a  registry  being  the  giving 
of  notice  in  such  cases. 

§  611.  Transfer  by  sale  nnder  attachment  and  execution. 

— At  common  law  shares  of  stock  were  choses  in  action, 

■ 

and  consequently  could  not  be  reached  on  execution, 
and  where  such  remedy  exists  in  favor  of  a  judgment 
creditor  of  the  owner  it  is  derived  from  statute.*  The 
same  rule  was  early  established  in  regard  to  attach- 
ments.^ 

Execution  against  the  corporation  cannot  be  levied 
upon  stock  which  it  has  acquired  under  forfeiture  pro- 
ceedings against  the  original  holder  of  the  stock.*  In 
the  levy  of  an  execution  the  provisions  of  the  statute 
must  be  substantially  complied  with,  else  the  sale  is 
void  and  will  impart  to  the  purchaser  no  title.*  The 
sale  is  fatally  defective  if  the  sheriff  fail  to  give  to  the 
corporation  the  notice  required  by  statute  •/  or  if  the 
sale  do  not  conform  substantially  to  the  advertisement 
of  the  sale,  although  the  advertisement  be  otherwise  in 
accordance  with  the  statute.®    It  is  the  duty  of  the 


^  Van  Korman  ▼.  Jackson  Coonty  Circuit  Judge,  45  Mich.  204;  Goes  ▼. 
PhiUips,  etc,  Co.,  4  Bradw.  510;  Slaymaker  v.  B*k  of  Gettysburg,  10  Pa.  St. 
373;  Foster  t.  Pattee,  38  Mo.  525;  Howe  v.  Starkweather,  17  Mass.  240;  Kab- 
ringy.  B*kof  Mobile,  58  Ala.  204;  Denton  ▼.  Livingston,  9  Jones.  96;  Nash- 
yille  B'k  v.  Bagsdale  Peck  (Tenn.),  296;  Cooper  v.  Canal  Co.,  2  Murphy  (N.  C), 
195.    See  also,  Oue  v.  Tidewater  Canal  Co.,  24  How.  257. 

>  Williamson  v.  Smoot,  7  Mart  (La.)  31;  Plimpton  v.  Biglow,  03  N.  T.  692; 
Mer.  Mut.  Ins.  Co.  v.  Brown,  38  Tex.  230;  and  even  where  allowed  by  statute, 
the  levy  of  an  attachment  does  not  prevent  a  sale  of  property  by  the  corporation. 
Gottfried  v.  Miller,  104  U.  S.  521. 

*  Robinson  v.  Spaulding,  etc.,  Co.,  72  Cal.  32;  13 Pa.  Rep.  65. 

«  Blair  v.  Compton,  83  Mich.  414;  People  v.  Goss,  etc.,  Mfg.  Co.,  90  HL 
355.  See  also  Bemey  Nat.  B'k  v.  Pinkard,  87  Ala.  577;  Wy.  Fair  Ass'n  v.  Tal- 
both  (Wy.),  21  P.  700;  Lippett  v.  A.  W.  P.  Co.,  15  R.  L  141;  Morton  v.  Graf- 
tiin,  68  Md.  545;  13  A.  341;  Mowry  v.  Hawkins,  57  Conn.  453. 
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sheriff  or  other  officer  conducting  the  sale  to  furnish  the 
purchaser  the  proper  certificate  or  other  muniments  of 
title  under  the  sale,  and  until  this  is  done  the  corpora- 
tion is  not  bound  to  recognize  the  latter  as  having  any 
of  the  rights  of  a  stockholder.^  Where  a  statute  allows 
the  levy  of  an  execution  or  attachment  upon  equitable 
interests,  fraudulent  transfers  may  be  disregarded  and 
the  levy  and  sale  had  as  if  no  transfer  had  been  made.^ 
But  in  the  absence  of  such  provision  the  only  remedy 
of  the  judgment  creditor  is  a  suit  in  equity  to  set  aside 
the  fraudulent  transfer  and  subject  the  interest  of  the 
transferrer  to  the  satisfaction  of  his  claim.* 

§  612.  The  situs  of  stock. — Shares  of  stock  cannot  be 
attached  or  sold  on  execution  in  a  state  other  than  that 
of  the  domicile  of  the  corporation.  They  have  no  sittts 
beyond  the  jurisdiction  of  the  state  creating  the  cor- 
poration, though  sometimes  given  a  situs  for  purposes 
of  taxation.  But  in  the  state  where  the  corporation 
has  its  domicile,  the  interests  of  stockholders,  whether 
resident  or  non-resident,  may  be  attached  or  levied 
upon,  and  sold  on  execution  against  the  owner,  under 
statutory  provisions  prescribing  the  manner  thereof.* 


V.  Mcliean,  73  Mich.  250;  41  N.  W.  Rep.  267,  where  an  execution  sale  at  9  o'clock 
at  night  where  few  were  present  was  held  void. 

^  Morgan  v.  Thames  B'k,  14  Conn.  90. 

-  Scott  V.  Indianapolis  Wagon  Wks.,  48  Ind.  75.  See  State  v.  Warren  Foun- 
dry, etc.,  32  N.  J.  L.  439. 

3  Van  Norman  v.  Jackson  County  Curuit  Judge,  45  Mich.  204,  where  the 
statute  prescribes  that  the  corporation  shall  register  the  purchaser  at  such  sale 
as  a  stockholder,  he  will  be  entitled,  after  presentation  to  the  corporation  of  the 
required  papers  and  refusal  to  make  such  registry,  to  a  writ  of  mandamus  to 
compel  the  corporation  to  make  it.  Lippett  v.  Am.  Wood  Paper  Co. ,  14  R.  I. 
301 ;  Bailey  v.  Strohecker,  38  Gra.  259.    Same  rule  applies  to  non-residents  as  to 
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The  shares  of  a  non-resident  in  a  foreign  corporation 
cannot  be  reached  on  execution  or  attachment,  though 
the  oflScers  of  the  corporation  are  found  within  the 
state.* 

But  under  a  statute  requiring  foreign  corporations 
doing  business  within  the  state  to  file  their  articles  of 
incorporation  with  the  secretary  of  state,  it  was  held 
that  they  became  domestic  corporations  for  the  purpose 
of  authorizing  attachment  of  their  stock  within  the 
state. 2  The  fact  that  the  stock  certificate  is  found 
within  the  state  does  not  make  the  attachment  or  levy 
effectual,  or  help  to  make  it  valid.  The  certificate  is 
only  evidence  of  the  owner's  interest — not  the  interest, 
any  more  than  the  title  deeds  to  land  is  the  land  itself.^ 

§  513.  The  property  character  of  shares. — Shares  are 
contract  rights  which  pass  by  delivery  of  the  certifi- 
cates, just  as  a  debt  evidenced  by  a  promissory  note 
passes  by  delivery  of  the  note. 

But  the  shares  themselves  must  be  distinguished 
from  the  certificates  which  represent  them.  The 
number  of  shares  held  by  an  individual  is  the  measure 
of  his  entire  interest  in  the  corporation  ;  they  are  choses 
in  action  and  not  goods,  wares  and  merchandise  ;  and 


R.  R,  V.  Morrow,  87  Tenn.  406;  Chesapeake  A  O.  R.  R.  R.  Co.  v.  Paine,  29 
Gratt.  502;  Winslow  v.  Fletcher,  53  Conn.  390;  13  Am.  &  Eng.  Corp.  Gas.  39. 

1  Plimpton  V.  Bigelow,  93  N.   Y.  592;  Martin  v.  Mobile  <&  O.  R.  R.  Co.,  7 
Bush.  (Ky.),  116;  Morton  v.  Grafflin  (Md.),  13  Atl.  Rep.  341. 

2  Young  V.  South,  etc.,  Iron  Co.,  85  Tenn.  189;  2  S.  W.  Rep.  202. 

8  Christmas  v.  BIddle,  13  Pa.  St.  223.    See  also  Childs  v.  Digby,  24  Pa.  St. 
23;  Moore  v.  Gennett,  2  Tenn.  Ch.  375;  Winslow  v.  Fletcher,  supra.    In  the 
last  case  the  court  said:  **  While  tlie  certificates  are  in  themselves  valuable  for 
some  purposes,  and  to  some  extent  may  properly  be  regarded  as  property,  yet 
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hence  are  not  within  the  statute  of  frauds  requiring 
sales  of  "  goods,  wares  and  merchandise "  above  a 
•certain  amount  to  be  evidenced  by  contract  in  writing.^ 

But  a  contrary  view  has  been  taken  in  some  cases, 
where  it  was  held  that  while  the  certificate^  of  shares 
-are  choses  in  action  in  a  legal  sense,  yet  in  common 
acceptation  they  are  tangible  property,  and  so  far 
goods,  wares  and  merchandise,  as  to  pass  by  delivery, 
•and  a  contract  for  their  sale  and  delivery  is  governed 
by  the  provision  of  the  statute  of  frauds  which  governs 
other  sales  of  goods,  wares  and  merchandise.^ 

A  corporation  cannot  issue  and  deliver  a  share  of  its 
<)apital  stock.  By  the  joint  action  of  the  corporation 
and  the  subscriber  for  its  stock,  he  may  become  the 
•owner  of  a  given  number  of  shares  thereof,  but  not  in 
such  sense  as  that  he  may  take  away  the  part  of  the 
common  corporate  fund  represented  in  these  shares. 

A  demand  that  a  corporation  deliver  a  share  of  the 
•corporate  fund  is  to  ask  of  it  something  which  it  has 
not  the  power  to  do,  and  which  no  court  can  compel  it 
to  do,  except  upon  a  dissolution  and  order  of  distribution 
of  its  assets.  In  other  words,  shares  in  a  corporation 
continuing  in  legal  existence  are  intangible  and  rest  in 
abstract  legal  contemplation.  It  has  been  said  that 
they  are  not  a  species  of  property  that  can  be  trans- 
ferred by  delivery  ;  and  that  the  assent  of  the  owner 
to  part  with  them  must  be  expressed  in  writing.^ 


^  Humble  t.  Mitchell,  11  A.  <&  E.  205;  Bowlby  v.  Bell,  3  C.  B.  284;  Duncnft 
V.  Albrecht,  12  Sim.  198;  Watson  v.  Spratley,  10  Exch.  222;  and  see  Pickering 
Y.  Appleby,  Comyn,  354.     But  see  Pray  v.  Mitchell,  60  Me.  430. 

3  Tisdale  v.  Harris,  20  Pick.  13;  Boardman  v.  Cutter,  128  Mass.  388;  North 
V.  Forest,  15  Conn.  400;  Fine  v.  Homsby,  2  Mo.  App.  61.    Certificates  of  stock 
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But  however  this  may  have  been  at  common  law,  it 
cannot  be  said  that  the  idea  of  the  abstract  character 
of  shares  would  go  to  that  extent  now  ;  for  a  corpora- 
tion can  under  some  circumstances  be  compelled  to 
issue  and  deliver  the  written  evidence  of  the  existence 
of  shares  and  of  ownership  to  an  equitable  owner.  ^ 

There  is  not  entire  harmony  or  consistency  in  the 
views  of  judges  on  the  question,  and  it  has  been  in 
most  states  declared  by  statute  that  shares  are  personaL 
property.  The  distinction  is  of  but  little  value  in 
practice,  as  in  the  United  States  a  contract  for  the  sale 
of  shares  is  usually  understood  to  mean  a  contract  for 
the  sale  of  certificates,  and  when  a  sale  of  shares  is 
sj)oken  of,  reference  is  had  to  an  assignment  and 
delivery  of  that  which  constitutes  the  tangible  and 
commercial  form  of  shares. 

Shares  are  not  real  estate,  even  when  the  principal 
business  of  the  corporation  consists  in  dealing  in  real 
property.  Accordingly,  upon  the  death  of  the  owner, 
shares'  in  a  corporation  pass  to  the  executor  and  not  to 
the  heir.^ 

The  widow  is  not  entitled  to  dower  in  shares  in  the 
absence  of  a  statutory  provision.^  Trover  wiQ  lie  for 
their  conversion,*  and  they  may  be  the  subject  of  a 
gift  cattsa  mortis  by  delivery  of  the  certificate.^ 

§  514.  In  what  respect  negotiable.— But  it  should  <not 
be  understood  that  a  certificate  is  negotiable  com- 
mercial paper  so  far  as  to  pass  from  hand  to  hand  by 


1  Burrall  v.  Bushwick  R.  R.  Co.,  75  N.  Y.  211. 

3  Hutchins  v.  State  B'k,  12  Mete.  (Mass.)  426.    See  Bligh  v.  Brent,  8  Y.  & 
C.  Ex.  268,  294.    Contra,  Welles  v.  Cowles,  2  Conn.  567. 
«  Johns  V.  Johns.  1  Ohio  St.  350. 
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mere  delivery.^  The  term  *'  quasi  negotiable''  has  often 
been  used  to  describe  the  transferable  character  of 
certificates  ;  but  it  is  far  from  satisfactory,  as  it  conveys 
no  accurate,  well-defined  meaning.  But  still  "  it  de- 
scribes better  than  any  other  short-hand  expression 
the  nature  of  those  instruments  which,  while  not 
negotiable  in  the  sense  of  the  law -merchant,  are  so 
framed  and  so  dealt  with  as  frequently  to  convey  as 
good  a  title  to  the  transferee  as  if  they  were  negoti- 
able."^ Ordinarily  where  it  is  expressly  provided  by 
statute  that  they  are  transferable  by  **  assignment  and 
delivery  "  except  as  between  the  parties  thereto,  they 
do  not  pass  by  delivery  merely,  except  where  the  title 
passes  by  operation  of  law  and  in  perhaps  a  few  other 
exceptional  instances. 

The  exceptions  are  cases  where  injustice  would  result, 
or  a  party  would  be  enabled  to  take  advantage  of  his 
own  wrong  or  perpetrate  a  fraud  upon  others,  or  express 
provisions  of  the  law  concerning  the  transmission  of 
property  would .  be  defeated  by  the  application  of  the 
rule.5  

>  Hawes  v.  G,  C.  B.  Co.,  9  N.  Y.  S.  499.  See  Pa.  R.  Co.  v.  Com.  (Pa.),  7  A. 
368.  In  Weyer  v.  Second  Nat.  B'k,  57  Ind.  192,  208,  the  court  say:—"  The  differ- 
ence between  a  promissory  note  and  a  certificate  of  bank  stock  is  so  wide  and 
marked  that  a  rule  of  law  governing  the  transfer  of  the  former  is  by  no  means 
applicable  to  the  latter.''  See  also  Barstow  v.  Savage  M.  Co.,  64  Cal.  391,  the 
court  saying:  "  Certificates  of  stock  are  not  securities  for  money  in  afty  sense  ; 
much  less  are  they  negotiable  securities.  They  are  simply  the  muniments  and 
evidence  of  the  holder's  title  to  a  given  share  in  the  property  and  franchises  of 
the  corporation."  Mechanics'  B'k  v.  N.  Y.  &  N.  II.  R.  R.  Co.,  13  N.  Y.  590, 
627;  Weaver  v.  Harden,  49  N.  Y.  286,  288;  Sewall  v.  Boston  Water-power  Co., 
86  Mass.  277;  Shaw  v.  Spencer,  100  Mass.  382.  Compare  Leitch  v.  Wells,  48 
N.  Y.  585. 

^  Daniel  on  Negotiable  Instruments,  sec.  1708. 

'  A  brother  and  sister  each  executed  a  receipt  to  their  father's  executors  for 
one-half  of  certain  stock  belonging  to  the  father's  estate.  There  was  no  proof, 
however,  that  any  of  the  stock,  which  was  considered  as  almost  valueless,  ever 
came  into  the  sister's  possession.  She  died  before  her  brother,  and  on  the  lat- 
ter's  death,  some  time  thereafter,  the  shares  were  found  among  his  effects.  It 
was  held  that  the  legal  presumption  arising  from  the  brotl?«-' 
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§  515.  Conllictiiig  uMge  not  binding. — It  having  been 
provided  by  statute  how  a  complete  legal  title  may  be 
conveyed,  shares  or  the  certificates  representing  them  are 
deprived  of  any  negotiable  character  which  the  usages 
of  trade  might  otherwise  impart  to  them.  Or,  as  the 
court  said  in  a  late  case,  **  It  being  an  established  princi- 
ple of  law  that  certificates  of  stock  are  not  to  be  regarded 
as  negotiable  paper,  it  is  not  permissible  to  prove  a  cus- 
tom or  usage  among  stockbrokers  to  the  contrary.  No 
usage  is  good  which  conflicts  with  an  established  prin- 
ciple of  law  any  more  than  one  which  contravenes  or 
nullifies  the  express  stipulations  of  a  contract.'*  ^ 

§  516.  Transfer  of  stolen  stock  to  bona  fide  pnrelmers. 

— The  case  of  a  holder  of  such  certificate  indorsed  in 
blank  and  clothed  with  the  power  as  agent  or  trustee  to 
deal  with  the  stock,  transferring  stock  for  value  by  in- 
dorsement to  a  purchaser  having  no  notice  of  the  terms 
upon  which  he  holds  it,  rests  upon  a  different  ground 
to  that  of  such  a  transfer  by  one  who  has  stolen  it  or 
otherwise  come  into  possession  without  any  actual 
authority  to  deal  with  it.  In  the  first  case,  the  true 
owner,  having  conferred  on  the  holder  by  contract  all 
the  external  indicia  of  title  and  an  apparently  unlimited 
power  of  disposition  over  the  stock,  is  estopped  to  assert 
his  title  as  against  a  third  person  who,  acting  in  good 
faith,  acquires  it  for  value  from  the  apparent  owner. 
But  a  holder  of  a  stolen  certificate  can  claim  no  equi- 


^  East  Birmingham  Land  Co.  v.  Dennis  (Ala.),  26  Am.  A  Eng.Cor.  Cas.  135,  per 
SoMEBYiLLE,  J.  See  also,  Dickinson  v.  Gay,  83  Am.  Dec  656,  n.,  664;  East  Tenxu 
Va.  &  Ga,  R.  Co.  v.  Johnson,  75  Ala.  596 ;  London  &  0.  B.  Co.  v.  London  &  R.  P. 
B'k,  19  Am.  <&  Eng.  Cor.  Cas.  469,  478,  n. ;  Sherwood  v.  Meadow  Val.  M.  Co.,  50 
Cal.  412;  Bridgeport  B'k  v.  N.  H.  R.  Co.,  30  Conn.  231, 275.    Compare  Bank  v. 
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table  superiority  to  the  real  and  legal  owner,  and  hence 
acquires  no  title  for  any  purpose.^ 

§  517.  Testamentary  transfers. — Devises  of  stock  are 
generally  governed  by  the  principles  governing  other 
devises  of  personal  property.  A  general  legacy  of  stock 
diflfers,  however,  from  one  that  is  specific.  The  former 
case  consists  in  a  general  direction  in  the  will  to  the  ex- 
ecutor to  purchase  a  certain  amount  of  stock  for  the  leg- 
atee, there  being  nothing  in  the  will  to  indicate  that  any 
of  such  stock  is  already  owned  by  the  testator.  A  specific 
legacy  consists  of  a  direction  to  the  executor  to  deliver 
to  the  legatee  stock  already  belonging  to  the  testator's 
estate.  It  is  often  diflScult  as  well  as  important  to  deter- 
mine whether  a  legacy  of  stock  is  general  or  specific. 

"  A  specific  legacy  is  not  liable  to  abatement  for  the 
payment  of  debts,  but  a  demonstrative  legacy  is  liable 
to  rebate  when  it  becomes  a  general  legacy  by  reason 
of  the  failure  of  the  fund  out  of  which  it  is  payable.  A 
specific  legacy  is  liable  to  ademption,  but  a  demonstra- 
tive legacy  is  not.  A  specific  legacy,  if  of  stock,  car- 
ries with  it  the  dividends  which  accrue  from  the  death 
of  the  testator,  while  a  demonstrative  legacy  does  not 
carry  interest  from  the  testator's  death. "  ^ 

If  the  legacy  is  to  be  considered  specific,  then,  in  the 
event  of  the  testator's  parting  with  the  thing  or  property 
bequeathed,  or  if,  from  any  cause,  it  should  be  lost  or 
destroyed,  the  legacy  fails.  Then,  again,  such  legacies 
are  not  liable  to  abatement  with  general  legacies  ;  nor 


1  2  Dauiel  on  Neg.  Inst.  (3d.  Ed.)t  sec.  1708,  g;  McNeil  v.  Tenth  Kat.  B'k, 


572  TRANSFER   OF  MEMBERSHIPS.  §  518 

are  they  liable  to  contribution  towards  the  payment  of 

debts,* 

§  518.  Constmetion  of  devises  of  stock* — Such  devises 
are  construed  favorably  to  the  legatee,*  and  generally 
enjoy  a  preference  over  the  general  legatee  in  a  general 
legacy.' 

The  legatee  of  stock  takes  it,  just  as  it  is  held  at 
the  testator's  death,  like  other  transferees.  Whatever 
payments  have  been  made  upon  it  accrue  to  the  bene- 
fit of  the  legatee  ;*  and  he  is  entitled  to  receive  all 
dividends  thereafter  declared,  but  none  declared  pre- 
viously, though  the  same  had  not  been  paid.*  But  this 
liberality  of  construction  in  favor  of  the  special  legatee 
only  applies  when  it  is  plain  that  the  devise  is  special 
and  not  general. 

In  determining  the  latter  question  preference  is  given 
to  general  over  special  legacies.  If  doubt  exists  as  to 
whether  a  legacy  is  general  or  specific,  it  will  be  con- 
strued to  be  general.* 


1  Kenkel  v.  McGiU,  56  Md.  120.  See  Waltou  v.  Walton,  7  Johns.  Ch.  257; 
Davies  v.  Fowler,  L.  R  16  Eq.  308;  Jacques  v.  Chambers,  2  Coll.  435. 

^  It  was  held  that  if  Ihe  language  employed  will  apply  equally  to  paid  up  and 
to  only  partly  paid  stock  the  legatee  may  take  the  former.  Millard  v.  Bailey,  L. 
R.  1  Eq.  378;  Jacques  v.  Chambers,  2  ColL  435. 

*  His  legacy  holds  good  although  no  property  be  left  out  of  which  to  provide 
for  the  general  or  pecuniary  legacies;  Drink  water  v.  Falconer,  2  Yes.  Sr.  022; 
provided  the  testator  died  possessed  of  so  much  of  that  kind  of  stock,  bat  not 
otherwise;  Ashton  v.  Ashton,  3  P.  Wms.  3S4;  Gordon  v.  Duff,  28  Beav.  519. 
If  the  testator  owned  none  of  such  stock,  however,  the  specific  legacy  fails. 
Evans  v.  Tripp,  6  Mad.  91.  But  in  case  of  both,  a  general  and  specific  legacy  of 
the  same  stock,  the  latter  is  entitled  to  prior  satisfaction.  Barton  v.  Cooke,  5 
Ves.  461. 

*  Tanner  v.  Tanner,  11  Beav.  69. 

6  Perry  v.  Maxwell,  2  Dev.  Eq.  (X.  C.)  487. 

«  Eckfield's  Estate,  7  W.  X.  C.  Pa.  19;  Davies  v.  Fowler,  L.  R.  16  Eq.  308; 
Tifftv.  Porter,  8  N.  T.  516,  520;  Gordon  v.  Duff,  28  Beav.  519;  Ashton  v. 
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■ 

§  619.  Gifts  of  stock.— Gifts  of  stock  may  be  made 
eflTectual  by  delivery  of  the  certificate  and  compliance 
with  the  rules  and  requirements  governing  registration, 
or  even  by  the  designation  of  an  agent  to  make  the  de- 
livery and  entry  in  the  books  of  the  corporation.     But 


bequest  of  all  dividends,  interest  and  proceeds  from  stock  constitutes  a  specific 
legacy  thereof;  although  no  such  stock  was  owned  by  the  testator  at  the  time 
he  mide  the  will.    Stephenson  v.  Dawson,  3  Beav.  342.  See  also  Fidelity 'Trust 
Co.'s  App.,  108  Pa.  St.  339,  492.    Where  the  word  "  my  "  is  used  in  connection 
with  a  description  of  the  stock,  it  is  held  to  create  a  specific  legacy;  Hayes  v. 
Bayes,  1  Keen  97;  Loring  v.  Woodward,  41  N.   H.  391;  Walton  v.  Walton, 
7  Johns.  Ch.  257;  Shuttleworth  v.  Greaves,  4  Mylne  &Cr.  35;  Miller  v.  Little, 
2  Beav.  259;  Brainerd  v.  Cowdrey,  16  Conn.   1;  though  an  omission  of  the 
word  "my"  does  not  necessarily  make  the  legacy  general;  Avelyn  v.  Ward,  1 
Yes.  Sr.  420.    But  it  was  held  that  a  legacy  of  "all  my  stock  that  I  may  be 
possessed  of  at  the  time  of  my  decease^*  was  general,  and  not  special,  because 
"  no  individual  thing  was  given."    Parrott  v.  Worsfold,  1  Jac.  A  Walker,  574. 
The  intent  to  make  a  general  bequest  or  to  create  a  general  legacy  of  stock 
may  be  inferred  from  a  direction  to  invest  a  designated  sum  in  specified  stock 
for  the  benefit  of  the  legatee;  Raymond  v.  Brodbelt,  5  Yes.  199;  or  from  a  direc- 
tion to  transfer  to  the  legatee  specified  stock  not  owned  by  him  at  the  time  of 
making  the  will;  Lambert  v.  Lambert,  11  Yes.  007;  Silbley  v.  Perry,  7  Yes.  552. 
See  also  Parrott  v.  Worsfold,  1  Jac.  &  W.  574.   Contra,  Bethune  v.  Kennedy, 
1  Myl.  &C.  114;  Deane  v.  Test,  9  Yes.  146;  Johnson  v.  Johnson,  14  SiuL  3. 
Where  the  testator  merely  bequeathes  a  designated  number  of  shares  without 
words  indicating  that  he  then  owned  or  expected  to  hold  the  stock  bequeathed, 
the  legacy  is  general.    Wilson  v.  Brownsmith,  9  Yes.  180.    In  Pearce  v.  Bill- 
ings, 10  R.  L  102,  the  court  said: — "  The  evident  intent  of  the  testator  was  to 
have  the  stock  mentioned  purchased  for  the  legatees  by  his  executor,  or  to  have 
the  legatees  furnished  with  the  means  to  purchase  the  stock  for  themselves. 
See  also  Purse  v.  Snaplin,  1  Atk.  413.   The  use  of  the  words  "  that  I  possess  ^' 
in  making  a  bequest  of  stock  has  been  held  to  have  reference  to  stock  possessed 
by  the  testator  at  the  time  of  making  the  will  and  not  the  time  of  his  death. 
Cochran  v.  Cochran,  14  Sim.  248.    A  bequest  of  money  does  not  convey  the  tes- 
tator*s  stock  in  the  corporation.    Hothan  v.  Sutton,  15  Yes.  319;  Kundleston  v. 
Gouldsbury,  10  Beav.  547;  Kullins  v.  Smith,  1  Dr.  &Sm.  204;  Willis  v.  Plaskett, 
4  Beav.  208;  Chapman  v.  Reynolds,  28  Beav.  221;  Ogle  v.  Enipe,  L.  R  8  Eq. 
436;  Douglas  v.  Congreave,  1  Keen,  410,  424;  Beck  Ex.  v.  McGiUis,  9  Barb.  35, 
39.  Contra,  Walte  v.  Coombs,  6  De  G.  &  S.  676;  N'ewman  v.  Newman,  26  Beav. 
218;  Jenkins  v.  Fowler,  63  N.  H.  244.    Wliere  a  testator  owns  bonds  and  stocks 
of  various  corporations,  bequests  in  different  sums  to  different  legatees  of  "  my  '^ 
stocks  and  bonds  at  their  i>ar  value,  not  describing  them  particularly,  are  general 
legacies;  and  it  is  the  duty  of  the  executors  to  make  the  selection  of  each 

". i •_! Jl_      3     -•* I--  ♦_     l-T-    -S  Jl «_    TBTtlt       #\   ■%.▼      TT       a        Aft* 
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as  between  the  parties  it  is  complete  and  binding  before 
registration.  And  a  gift  is  valid  without  actual  delivery 
of  the  certificate  Where  evidenced  by  an  instrument  in 
writing.^ 

While  an  intent  to  make  a  gift  must  clearly  appear, 
yet  such  intent  may  be  gathered  as  well  from  proof  of 
circumstances  attending  the  transaction  and  other  acts 
as  from  the  act  of  transfer  itself.  Where  one  purchased 
stock  in  the  name  of  another  the  latter  was  allowed  to 
show,  as  against  creditors  of  the  purchaser,  the  trans- 
action was  a  gift  to  himself  .^  In  such  case  a  recognition 
of  the  trust  by  the  holder  in  his  will  does  not  change 
the  trust  relation  and  render  the  stock  a  part  of  his 
estate.* 

But  a  gift  of  stock  to  take  effect  upon  the  death  of 
the  donor  is  not  valid  as  against  his  creditors.*  After 
a  valid  and  complete  gift  is  made,  it  is  irrevocable  ;  ^ 
otherwise  it  is  defective  or  incomplete.®  It  is  essential 
to  its  validity  that  it  be  not  against  public  policy  or 
amount  to  a  fraud  upon  other  stockholders  or  the  cred- 
itors of  the  corporation  or  of  the  donor .^ 

§  530,  Donations  causa  mortis. — Less  strictness  as  to 
form  is  required  in  the  case  of  gifts  of  stock  made  in 
view  of  impending  dissolution  than  in  case  of  an  ordi- 


»  De  Camnont  v.  Bogert,  36  Hun,  382;  s.  c.  Re  Morgan,  104  N.  Y.  74  Under 
statutory  provisions  in  England,  no  gift  is  complete  until  registration  on  the 
books  of  the  corporation.    Kauney  v.  Morgan,  57  L.  T.  Bep.  48. 

«  Rider  v.  Keeler,  10  Ves.  361. 

«  stone  V.  Hackett,  12  Gray,  227. 

*  sterling  v.  Wilkinson,  3  S.  E.  Rep.  633. 

>  Standing  v.  Bowring,  L.  R.  27  Oh.  D.  341.  See  also  Delemater's  EsUte,  1 
Whart.  (Pa.)  362;  Dummer  v.  Pitcher,  5  Sim.  35;  Francis  v.  N.  Y.  *  R  EL 
R.  R.  Co.,  17  N.  Y.  Abb.  N.  C.  1;  Deming  v.  Williams,  26  Conn,  226. 

«  Jackson  v.  Twentv-third  St.  Rv.  Co..  88  N.  Y  .•>20.     An  ord^r  t^  tr&nsfer 
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nary  gift.     The  reason  for  this  rule  arises  from  urgency 
and  necessity. 

A  mere  delivery  of  the  certificate  to  the  donee  is 
sufficient ;  and  it  is  not  necessary  that  it  be  indorsed.^ 
And  where  the  donor  has  the  stock  transferred  into  the 
name  of  the  donee,  this  is  effectual  without  delivery ; 
though  the  latter  have  no  knowledge  of  the  transfer 
until  after  the  donor's  death.^  But  the  gift  is  revoked 
by  the  recovery  of  the  donor  though  proper  registry  be 
made.* 

§  521.  Lost  or  stolen  certificates— Rights  of  finder  or  pur* 
chaser  from  thief. — One  of  the  clearest  distinctions  be- 
tween certificates  of  stock  and  promissory  notes  with 
regard  to  negotiability  is  the  fact  that  when  the  latter 
have  been  indorsed  in  blank  and  one  who  has  stolen 
or  found  them  delivers  them  to  a  purchaser  without 
notice  of  the  loss  or  theft,  the  latter  acquires  a  title  aa 
against  the  payee  or  prior  endorsee.  But  the  transfer- 
ability of  shares  rests  essentially  and  exclusively  on 
contract,  and  a  purchaser  from  a  thief  or  a  finder  of  a 
certificate  indorsed  in  blank  acquires  no  title,  nor  does 
a  subsequent  purchaser  from  him,  either  as  against  the 
owner  or  the  corporation.* 

The  case  is  altered,  however,  where  the  thief  has  pro- 
cured a  transfer  on  the  books  of  the  corporation,  ob- 
tained new  certificates  and  sold  these.  The  purchaser 
in  that  case  is  protected  from  all  claims  by  the  original 


1  AUerton  t.  Lang,  10  Bosw.  362;  Walsh  t.  Saxton,  65  Barb.  251;  Orymes  v. 
Hone  Ex'r,  49  N.  Y.  17. 
3  Boberto'  App.,  85  Pa.  St.  84.  Compare  Baltimore,  etc.,  Co.  v.  Mali,  66  Md.  53. 
*  Stanland  v.  Willott,  3  Mac  &  G.  664. 
^Barstowv.  Sav.  Min.  Co., 64 Gal.  388;  Swinev.  Bernard,  Id.;  4  P.  11,  72;  Same 
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owner  of  such  stock ;  ^  but  the  latter  has  his  remedy 
against  the  corporation.* 

§  522.  Fori^ed  assigmnents. — The  remedy  against  the 
corporation  of  the  owner  of  shares  transferred  on  the 
books,  and  a  new  certificate  issued  therefor,  by  means 
of  a  forged  transfer  or  authorization,  is  elsewhere 
treated.'  Upon  well-established  principles,  no  share- 
holder can  be  deprived  of  his  ownership,  nor  can  the 
same  be  affected,  as  between  himself  and  a  purchaser, 
through  a  forged  assignment,  though  the  purchase  be 
for  value.  Not  only  is  this  true,  but  after  such  pur- 
chaser has  procured  registry  of  the  transfer  and  the 
issuance  of  new  certificates,  in  place  of  the  original,  the 
owner  of  the  latter  may  elect  whether  he  will  hold  the 
corporation  responsible  in  damages,  or  proceed  against 
the  transferee  under  the  forgery  for  a  cancellation  of 
the  new  certificate.* 

The  forgery  is  equally  ineffectual  to  convey  any  title 
or  right  as  against  the  corporation.  The  latter  cannot 
be  compelled  by  a  purchaser  under  a  forged  assignment 
to  either  register  the  transfer,  or  to  issue  a  new  certifi- 
<5ate,  or  to  recognize  him  as  a  stockholder.* 

But  if  the  fact  that  registration  has  been  allowed  by 
the  corporation  induced  the  purchase,  the  transferee 


1  Mandiebaum  v.  N.  A.  Min.  Co.,  4  Mich.  405,  holding  it  immaterial  that  the 
purchaser  took  with  full  knowledge  of  all  the  facts.  In  Berich  t.  Marye,  9  Key. 
312,  it  was  held  that  a  vendor  of  stolen  stock  was  liable  in  damages  to  the  real 
owner  although  in  making  the  sale  he  acted  as  a  broker  jmd  without  noUce. 
The  corporation  cannot  be  compelled  to  register  as  the  owner  a  bona  JIde  par- 
chaser  of  stolen  or  lost  stock.    Sherwood  v.  M.  Y.  Mln,  Co.,  50  Cal.  41S. 

2  Infra,  §§  549,  d58. 
»  Infra,  §  580. 
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has  an  action  against  the  corporation  for  damages.' 
This  is  on  the  principle  that  such  registry  is  an  assur- 
ance of  the  validity  of  the  vendor's  title.  On  the  same 
principle  a  purchaser,  by  applying  for  registry  of  the 
transfer  to  him,  warrants  the  validity  of  his  right  to 
have  the  transfer  miade  to  him  on  the  corporate  books, 
and  the  corporation  has  recourse  to  him  for  any  damages 
it  is  compelled,  by  reason  of  entering  it,  to  pay  to  the 
real  owner.*  A  broker  without  notice  or  knowledge  of 
a  forgery  incurs  no  liability  from  the  fact  that  by  means 
of  forged  indorsements  certificates  have  passed  through 
his  hands  in  the  usual  course  of  business.* 


1  Metropolitan  Sav.  B'k  v.  Mayor,  etc.,  of  Bait.,  63  McL  0. 
*  Boston,  etc.,  R.  Co.  ▼.  Richardson,  185  Mass.  423. 
^  Machinists'  Nat.  B*k  t.  Field.  126  Mass.  846. 
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531.  Same  where  property  Interests  are  affected. 

582.  Remedies  inside  association  must  be  exhausted. 
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584.  Forfeiture  and  suspension  of  contract  by  its  terms. 

585.  By-laws  imposing  forfeiture  require  statutory  sanction. 
580.  Reinstatement. 

§  533.  The  right  of  expulsion  does  not  generally  exist  in 
capital  stock  corporations. — ^Without  a  provision  in  the 
charter  of  a  corporation  having  a  capital  stock  divided 
into  shares,  such  corporation  has  no  right,  except  by  a 
regular  forfeiture  of  the  shares,  to  expel  a  member.* 
Yet  in  some  corporations  there  are  membership  privileges 
and  corresponding  duties  such  as  the  payment  of  fees 
and  dues  in  addition  to  the  share  interest,  for  instance, 
in  building  and  loan  associations,  a  few  stock  exchange 
boards  and  perhaps  some  others.^  Where  such  is  the 
case,  the  personal  privileges  of  membership  may  be  taken 
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away,  but  expulsion  can  extend  no  further,  unless 
otherwise  provided  by  contract,  or  in  the  articles, 
charter  or  by-laws  forming  by  reference  part  of  the 
contract.  1 

§  524.  Amotion  and  disfranehisement. — Amotion  is  the 
common  law  name  for  the  removal  of  an  oflScer  by 
corporations,  while  disfranchisement  has  reference  to 
deprivation  of  the  relation  and  rights  of  membership 
generally.  Ignoring  obsolete  distinctions,  the  same 
recognized  grounds  for  amotion  or  disfranchisement  have 
come  to  be  regarded  by  the  courts  as  justifying  expulsion 
by  modern  corporations  and  associations  in  the  exercise 
of  inherent  powers.  In  the  absence  of  provisions  in 
constating  instruments  setting  forth  the  acts  for  which 
members  may  be  expelled,  these  must  consist  of  things 
done  that  work  the  destruction  of  the  body  corporate 
or  the  destruction  of  the  liberties  or  privileges  there- 


1  Infra,  §§  534,  586. 

<  People  T.  Medical  Society,  24  Barb.  (N.  Y.)  571 ;  Otto  t.  Tailors',  etc.  Union, 
75  Gal.  808,  814;  17  P.  217;  lieechT.  Harris,  2  Brewst.  (Pa.)  577;  People  v. 
New  York  Commercial  Association,  18  Abb.  Pr.  (N.  T.)  271»  278;  Ang.  <fe  A. 
Corp.,  sees.  340,  350;  2  Kent  Com.  297,  299;  Earle's  Case,  Carthew,  173.  The 
following  have  been  held  acts  of  sufficient  turpitude  within  Lord  Maitsfield's 
three  classes  of  offences  to  sustain  expulsions:  Issuing  policies  of  insurance  for 
smaller  amounts  than  those  established  by  an  incorporated  board  of  underwriters  '^ 
People  V.  Board  of  Fire  Underwriters,  14  N.  Y.  Sup.  Ct.  248;  violation  of  con- 
tract with  another  member  to  whom  a  member  of  a  medical  society  had  sold  his 
practice  and  agreed  not  to  practice  his  profession  within  certain  limits;  Barrow 
V.  Mass.  Medical  Soc.,  12  Cush.  (Mass.)  402,  409;  obtaining  goods  by  false  pre- 
tences by  member  of  an  incorporated  mercantile  body;  People  v.  N.  Y.  Com- 
mercial Ass'n,  18  Abb.  Pr.  (N.  Y.)  271;  feigning  sicluiess  in  order  to  obtain  re- 
lief by  a  member  of  a  charitable  society;  Soc.  of  the  Visitation  v.  Com.,  52  Pa. 
St.  125;  misbehavior  at  table  of  an  inmate  of  a  house  for  aged  seamen;  People 
V.  Sailors^  Snug  Harbor,  5  Abb.  Pr.  (N.  S.  N.  Y.)  119.    Expulsions  of  members 
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A  by-law  stating  for  what  causes  members  may  be 
expelled  does  not  conflict  with  the  constitution  of  the 
state,  or  of  the  United  States,  nor  is  it  illegal  in  that  it 
does  not  specify  acts  which  will  be  deemed  to  constitute 
a  given  offence,  for  instance,  disorderly  conduct.^ 

§  525.  An  essential  right  of  incorporated  and  Tolimtarr 
associations. — The  right  to  expel  members  for  prop^* 
cause  is  essential  to  the  permanency  and  well-being  of 
clubs,  associations  and  benefit  societies  of  every  kind, 
whether  incorporated  or  not;  hence,  the  nature  and  ex- 
tent of  the  right  and  the  circumstances  justifying  its 
exercise  and  the  proper  procedure  are  matters  of  im-< 
portant  inquiry.* 


Binn.  (Pa.),  441,  449;  s.  c.  4  Am.  Dec.  458;  or  nstiig  insnltlxig  and  diareapedfol 
language  of  and  to  another  member  or  to  an  officer;  Rex  y.  University  of  Cam- 
bridge  (Dr.  Bentley's  Case),  5  Str.  157;  s.  c.  2  Ld.  Raym.  1334;  absence  from 
stated  meetings;  U&i.  v.  Richardson,  1  Burr.  617,  541;  enlisting  as  a  volunteer 
in  time  of  war,  the  laws  prohibiting  enlistment  in  a  standing  army;  Franklin 
Ben.  Ass'n  v.  Com.,  10  Pa.  St.  357.  (Mutual  Benefit  Society.)  It  was  conceded 
that  such  a  society  has  power  to  withhold  its  benefits  from  members  who,  con- 
trary to  its  regulations,  assume  the  perils  of  war.  Refusing  to  submit  dUferances 
to  arbitration;  Green  v.  African  Meth.  Episcopal  Soc.,  1  Seiig.  A  R.  (Pa.)  254; 
striking  another  member  of  the  club  within  the  club-house;  Evana  v.  Phila. 
Club,  50  Pa.  St.  107.  But  under  a  by-law  of  a  club  giving  the  directors  power  of 
-expulsion  "  for  acts  or  conduct  which  they  may  deem  disorderly  or  injurloos  to 
the  interests  or  hostile  to  the  objects  "  of  the  club,  the  offence  need  not  be  Ibiind 
in  totidem  verbiSy  but  a  resolution  that  a  member  was  guilty  of  a  violation  of  the 
above  article,  based  upon  a  finding  that  he  was  guilty  of  rude  and  ungentlemanly 
•conduct  in  the  club-house,  in  that  without  provocation  he  charged  a  fellow- 
member  that  he  was  acting  like  a  blackguard,  is  sufficient.  Com.  ▼.  Union 
League  of  Phila.,  135  Pa.  301 ;  19  A.  1030;  26  N.  W.  C.  142.  A  rule  of  a  benevo- 
lent society  that  any  member  feigning  sickness  to  obtain  benefits  shall  be  ex- 
pelled, does  not  authorize  an  expulsion  without  notice  of  the  charges  preferred 
or  opportunity  to  defend.  Simmons  v.  Syracuse  B.  A  N.  Y.  and  Oswego  A  S. 
R.  Ben.  Soc.,  10  N.  Y.  S.  293;  56  Hun,  645. 

1  Simmons  v.  Syracuse  B.  A  N.  Y.  and  Oswego  A  S.  R.  Ben.  Soc.,  10  K.  T.  S. 
293;  56  Hun,  645. 

*  This  right  has  been  said  to  rest  upon  two  grounds,  namely:  1.  A  violatioii 
of  such  of  the  established  rules  of  the  association  as  have  been  subscribed  or 
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There  are  three  well-established  grounds  of  expulsion 
independent  of  statute  or  charter  provisions  on  the 
subject.  They  are  thus  stated  by  Lord  Mansfield: — 
*'  There  is  a  tacit  condition  annexed  to  the  franchise  of 
a  member,  which,  if  he  breaks,  he  may  be  disfranchised. 
The  case^  in  which  this  inherent  power  may  be  exercised 
are  of  three  kinds  :  1.  When  an  oflfence  is  committed, 
which  has  no  immediate  relation  to  a  member's  cor- 
porate duty,  but  is  of  so  infamous  a  nature  as  renders  him 
unfit  for  the  society  of  honest  men.  Such  are  the 
offenses  of  perjury,  forgery,  etc.  But  before  an  expulsion 
is  made .  for  a  cause  of  this  kind,  it  is  necessary  that 
there  should  be  a  previous  conviction  by  a  jury,  ac- 
cording to  the  law  of  the  land.  2.  When  the  offence 
is  against  his  duty  as  a  corporator,  and  in  that  case  he 
may  be  expelled  on  trial  and  conviction  by  the  cor- 
poration. 3.  The  third  is  an  offence  of  a  mixed  nature, 
against  the  member's  duty  as  a  corporator,  and  alsa 
indictable  by  the  law  of  the  land."  ^  * 

It  may  be  remarked  at  the  outset  that  the  same  rulea 
of  law  and  equity,  so  far  as  regards  internal  control  and 
raaijagement  and  the  adjudication  of  their  reserved 
and  inherent  power  of  expulsion,  apply  to  voluntary  as 
to  incorporated  associations.^    At  common  law,  there 


17  P.  217;  8.  c.  7  Am.  St.  Rep.  156,  159.  See  also  Labonchere  v.  Whamcliffe,. 
13  Ch.  Div.  346;  8.  c.  28  W.  R,  367;  s.  c.  41  L.  T.  638. 

1  Rex  Y.  Town  of  Liverpool,  2  Burr.  732,  followed  and  approved  in  State  v. 
Chamber  of  Commerce,  20  Wis.  71;  Com.  v.  St.  Patrick^s  Benev.  Soc.,  2  Binu. 
441;  4  Am.  Dec.  453.  See  also,  People  v.  Medical  Soc.,  etc.,  32  N.  Y.  187; 
Society  y.  Com.,  52  Pa.  St.  125;  Dickenson  v.  Chamber  of  ('ommerce,  etc.,  2^ 
Wis.  49;  Loubat  v.  Leroy,  15  Abb.  X.  C.  1;  People  v.  Med.  Soc.,  24  Barb.  577; 
Leech  v.  Harris,  2  Brewst.  571. 

^  Leech  v.  Harris,  2  Brewst.  571 ;  Gorman  v.  Russell,  14  Cal.  531 ;  Beaumont 
V.  Meredith,  3  Ves.  &  B.  180;  Lindley  on  Par.,  50;  Loubat  v.  Leroy,  15  Abb. 
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was  but  little  limitation  upon  the  right  of  voluntary 
societies  in  this  matter.^  But  where  such  organization 
became  incorporated,  the  rules  governing  amotion  and 
disfranchisement  were  applicable  and  important  limi- 
tations attached  to  the  right. 

§  586.  Where  property  rights  are  inTolred.— It  ig  again 
necessary  to  refer  to  the  dual  character  of  many  non- 
capitalized corporations,  by  which  is  meant  that,  in 
addition  to  sociability  and  benevolence,  their  objects 
may  embrace,  and  each  contract  of  membership  therein 
secure  to  the  holder  valuable  property  rights,  such  as 
a  seat  in  a  stock  exchange,  a  pew  in  a  church,  par- 
ticipation in  mutual  benefit  funds.  •  If  expulsion  is 
regular,  it  deprives  a  party  of  the  purely  personal 
privileges  of  his  membership ;  but  it  could  not,  at 
common  law,  be  given  the  eflfect  of  a  forfeiture  of 
pecuniary  rights.  Such  power  cannot  be  exercised 
unless  expressly  given  in  the  charter  or  general  law.^ 

§  527.  Power,  where  found  and  by  whom  exerefsed. — The 

power  of  expulsion  usually  belongs  to  the  corporation 
or  society  at  large,  and  cannot  be  exercised  by  a  com- 
mittee  or  oflBcer   appointed   for  the  purpose.*      But 


1  The  right  of  a  person,  duly  elected  thereto,  to  sit  as  a  new  member  of  a 
Democratic  county  committee,  a  volmitary  unincorporated  political  association, 
provided  for  by  the  constitution  of  the  Democratic  county  oi*ganization,  is  one 
which  the  courts  will  not  attempt  to  enforce.  McKane  y.  Adams,  123  K.  T. 
609;  25  y.  E.  1057. 

^  In  re  Long  Island,  R.  Co.,  19  Wend.  37;  32  Am.  Dec.  429;  Evans  v.  Phila- 
delphia Club,  50  Pa.  St.  107.  A  member  cannot  by  expulsion  be  deprived  of  his 
interest  in  the  stock  or  general  funds  of  a  society.  Baggs*  Case,  11  Co.  99; 
Koehler  v.  Mechanics*  Aid  Soc.,  22  Mich.  86;  State  v.  Tudor,  5  Day,  329;  Davis 
V.  B*k  of  England,  2  Bing.  393;  Hopkinson  v.  Marquis  of  Exeter,  L.  R.  5  Eq. 


'§  527  SUSPENSION   AND  REINSTATEMENT.  583 

general  committees  may  be  empowered  by  the  whole 
body  to  expel  members,  such  committee  acting  accord- 
ing to  constitutional  or  by-law  provisions.  Clubs  and 
societies  are  often  managed  by  committees  selected  by 
the  whole  body  of  members,  and  given  such  power. 
Such  cases  are  not  considered  as  delegations  of  the 
power.  The  committee  acts  not  by  virtue  of  delegated 
authority,  but  as  the  hand  and  instrument  of  the  entire 
body.^  Where  such  committee  having  proceeded  regu- 
larly has  finally  determined  the  matter,  the  sentence 
of  the  club  is  not  an  enlargement  of  the  judgment.* 
All  the  members  of  the  tribunal,  whatever  it  be,  must 
have  either  personal  or  such  other  notice  as  the  laws 
prescribe  to  attend  and  participate  in  the  hearing. 


the  body  of  the  society,  where  it  properly  belongs,  to  a  small  fraction  of  its  mem* 
bers  of  so  laige  and  dangerous  a  power  as  that  of  ezpnlsion,  must  appear,  if  it 
be  claimed  to  exist,  by  the  plainest  lani^^oage.  It  cannot  be  established  by  infer- 
•ence,  or  presumption,  for  no  such  presumption  is  to  be  made  in  derogation  of  the 
rights  of  the  whole  body,  nor  is  it  to  be  supposed,  unless  it  appears  by  the  meet 
■express  and  unambiguous  language,  that  the  members  of  the  society  have  con- 
sented to  hold  their  rights  and  membership  by  so  frail  a  tenure  as  the  judgment 
of  a  small  portion  of  their  own  number.*'  When  the  expulsion  is  accomplished 
by  a  revision  of  the  roll,  though  the  preliminary  revision  may  be  made  by  the 
secretary,  his  act  must  be  reviewed  and  formally  adopted  by  the  members  in 
corporate  meeting,  wherein  the  members  must  act  as  in  the  transaction  of  other 
important  corporate  business,  and  by  a  recorded  vote  of  the  body.  Med.  A  Suig. 
Soc.  V.  Wetherly,  75  Ala.  248.  See  also.  Gray  v.  Christian  Soc.,  137  Mass.  829; 
s.  c.  50  Am.  Rep.  310:  People  v.  Mechanics'  Aid  Soc.,  22  Mich.  86;  Delacy  v. 
Xeuse  River  Navig.  Co.,  1  Hawks,  274;  0  Am.  Dec.  636;  State  ex  rel.  Sibley  v. 
Carteret  Club,  40  N.  J.  L.  295;  People  v.  FireDept.,  etc.,  31  Mich.  458;  Loubat 
V.  Leroy,  40  Hun,  546;  People  v.  American  Institute,  44  How.  Pr.  468. 

^  An  expulsion  by  such  committee  by  secret  ballot  upheld.  Loubat  v.  Leroy, 
65  How.  Pr.  188;  40  Hun,  546. 

•^  Com  V.  Un.  League,  135  Pa.  301;  19  A.  1030;  26  W.  N.  C.  142. 

*  Rex  V.  Town  of  Liverpool,  2  Burr.  723,  731 ;  Smyth  v.  Darley,  2  H.  L.  Cas. 
789;  Com  v.  Guardians  of  the  Poor,  6  Serg.  A  R.  Pa.)  469,  475;  People  v. 
Batchelder,  22  N.  Y.  125;  Loubat  v.  Leroy,  15  Abb.  N.  C.  (N.  Y.)  14.  It  is 
held  that  within  the  meaning  of  a  provision  requiring  a  two-thirds  vote  of  the 
members  present  in  order  to  expel,  it  required  an  affirmative  vote  of.  two-thirds 
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The  oonstitation  and  by-laws  determine  and  measure 
the  right  of  expulsion  and  prescribe  the  manner  of  its 
exercise.  The  only  limitation  upon  the  powers  therein 
given  is,  that  it  must  be  exercised  in  good  faith  and 
not  arbitrarily  or  oppressively.^  Of  course,  the  by- 
laws under  which  the  right  is  claimed  must  have  been 
&irly  enacted,  and  must  not  be  contrary  to  natural 
justice  or  otherwise  invalid.*  When  the  proceedings 
have  been  regular  in  accordance  with  such  by-laws  the 
party  expelled  has  no  ground  of  complaint  of  which  a 
court  will  take  cognizance.*  Knowledge  of  rules  and 
regulations  is  presumed  and  all  members  are  presumed 
to  have  assented  to  aU  such  as  were  lawfully  adopted.^ 

§  528.  The  proceedings— charge— notiee. — Expulsion » 
though  not  a  legal  proceeding  subject  to  the  technical 
practice  governing  trials,  criminal  or  even  civil,  is  yet 
of  so  serious  a  nature  that  the  rights  of  the  party 


1  Hopkinson  ▼.  Marquis  of  Exeter,  17  lu  T.  Bep.  (N.  S.)  368;  L.  R.  6  Sq. 
6S.  See  also,  Fisher  ▼.  Raab,  57  How.  Pr.  87, 95;  Mazey's  App.,  0  Week  N.  Gas. 
441;  Hyde  t.  Woods,  2  Saw.  655,  658;  affd.  in  94  U.  S.  523;  Klsas  v.  Alford,  1 
City  Ct.  Rep.  123;  Belton  v.  Hatch,  109  N.  Y.  593;  17  N.  E.  225;  e.  c.  4  Am.  St. 
Rep.  495;  White  ▼.  Brownell,  2  Daly,  329,  359;  s.  c.  4  Abb.  Pr.  (X.  8.)  1«2^ 
193;  Fits  t.  Muck,  62  How.  Pr.  69,  74;  Leech  v.  Harris,  2  Brewst.  571. 

^  Gardner  Y.  Freemantle,  24  L.  T.  81;  s.  c.  19  Week.  Rep.  256;  Sperry'» 
App.,  116  Pa.  St.  391;  9  A.  478;  Leech  v.  Harris,  2  Brewst.  571;  Dawkins  t. 
Antrobus,  17  Ch.  D.  615;  s.  a  44  L.  T.  557;  s.  c.  29  Week.  Rep.  511;  Hop- 
kinson  y.  Exeter,  L.  R.  5  Eq.  63;  s.  c.  37  L.  J.  Ch.  73;  s.  c.  16  Week.  Rep. 
266;  Lyttleton  y.  Blackburn,  33  L.  T.641;  White  y.  Brownell,  2  Daly,  S29;  s.  i 

c.  4  Abb.  Pr.  (N.  S.)  162;  Olery  v.  Brown,  51  How.  Pr.  92;  Fits  v.   Muck,  62^ 
How.  Pr.  69. 

»  Leach's  Club  Gases,  45;  Karcher  y.  Sup.  Lodge  K.  of  H.,  137  Mass.  368* 
372 ;  People  ex  rel.  Corrigan  y.  Young  Men' s  Father  Mathew  Ben.  Soc,  65  Barb. 
:«7;  lAmbert  y.  Addison,  46  L.  T.  20;  Osceola  Tribe  y.  Schmidt,  57  Md.  98; 
Burt  V.  Grand  Lodge  F.  A  A.,M.,  44  Mich.  208;  Robinson  y.  Yates  City  Lodge,. 
96  111.  598,  599;  AnacosU  Tribe  y.  Murbach,  13  Md.  91;  s.  c.  71  Am.  Dec.  625.  | 
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• 

accused  will  be  jealously  guarded  by  the  courts  and 
will  not  be  upheld  unless  it  appear  that  he  has  been 
formally  charged,  has  bad  reasonable  notice  of  the 
accusation  or  notice  according  to  the  laws  of  the  body 
and  full  opportunity  to  be  heard  in  defence.^ 

While,  as  before  stated,  committees  may,  under 
certain  circumstances,  be  empowered  to  eflFect  expulsion, 
the  exercise  of  the  power  by  them  will  be  closely  scru- 
tinized, and  should  be  free  from  malice  or  undue 
haste.^    The  general  rules  governing  the  service  of 


infcdved  the  commiBsiou  of  an  assault  and  battery  upon  .the  member  he  cotdd 
not  be  presumed  to  have  assented  thereto.    &tate  v.  Williams,  75  N.  C.  134. 

^  Knights  of  Honor  Supreme  Lodge  ▼.  Johnson,  76  Ind.  110;  Labouchere  v. 
Whamcllffe,  13  Oh.  D.  346;  Delacy  v.  Neuse  River  Nav.  Co.,  1  Hawks  (N.  C.) 
2^4;  Inncs  v.  WyUe,  1  Car.  A  K.  257;  Wachtel  y.  Noah  Widows'  A  O.  Soc.,  84 
N.  T.  28,  31;  Southern  Plank  R.  Co.  v.  Hizon,  5  Ind.  165;  Niblack  on  Mutual 
Ben.  Soc.,  sec.  65;  Fitz  v.  Muck,  62  How.  Pr.  69, 74;  Doyming  v.  St.  Columbia's, 
etc,  Soc,  10  Daly,  262.  In  Hutchinson  v.  Lawrence,  67  How.  Pr.  47,  the  court 
said:--^^  Again,  while  these  proceeduigs  are  not  to  be  governed  by  the  strict  rules 
which  apply  to  actions  at  law  or  suits  in  equity,  or  even,  perhaps,  by  the  rules 
which  obtain  in  regard  to  arbitration,  there  is,  I  think,  a  strong  analogy  between 
the  principles  which  govern  in  arbitrations  and  those  which  relate  to  proceed- 
ings of  this  character.'*  In  Murdock  v.  Philips'  Academy,  12  Pick.  (Mass.)  244, 
the  court  held  the  proceeding  to  be  judicial  in  its  nature  and  stated  somewhat 
in  detail  the  essentials  of  valid  expulsion  proceedings.  1.  A  monition  or  cita- 
tion to  the  accused  to  appear;  2.  A  charge  given  him  to  which  he  is  to  answer; 
3.  A  competent  time  assigned  for  proofs  and  answers;  4 — Liberty  of  counsel  to 
defend  his  cause  and  to  except  the  proofs  and  witnesses;  5— A  solemn  sentence- 
after  hearing  proofs  and  answers.  Though  a  formal  complaint  is  usually  neces- 
sary, this  may  be  dispensed  with  in  the  laws  of  the  society.  Bissett  v.  Daniel, 
10  Harr.  403  (case  of  a  numerous  copartnership).  The  constitution  of  the  New 
York  Stock  Exchange  provides  for  suspension  of  insolvent  members,  and  that 
within  a  year  from  the  time  of  suspension  such  members  may  apply  for  read- 
mission  on  showing  a  settlement  with  their  creditors;  also  that  members  guilty 
of  obvious  fraud,  of  which  the  governing  committee  shall  be  the  judges,  shall 
on  vote  of  two-thirds  of  the  members  of  said  committee  present  be  expelled. 
Plaintiff  was  suspended  for  insolvency,  and  charged  with  obvious  fraud.  He 
asked  for  and  was  granted  an  adjournment  of  the  hearing,  examined  the  testi- 
mony taken,  appeared,  and  was  heard  and  interrogated,  and  given  a  fuU  oppor- 
tmiity  for  self-defence,  and  was  adjudged  guilty  by  a  two-thirds  vote,  and  ex- 
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notices  apply  in  such  cases.  Notice  may  be  waived 
by  the  member's  appearance,  and  entering  upon  his 
defence  or  pleading  guilty  to  the  charge.^  Unless  the 
constitution  or  by-laws  provide  a  different  manner  of 
giving  notice,  it  must  be  personal.^  Where  the  propo- 
sition to  expel  did  not  obtain  the  two-thirds  vote 
required  to  pass  it,  it  was  held  such  failure  amounted 


<»inmitteet  to  mbose  their  power  is  thus  stated  by  the  chancellor; — ^'  One  must 
recollect,  too,  that  the  meetings  of  dobs  are  not  always  fair  for  another  reason 
-quite  independently  of  any  personal  impropriety  of  conduct  on  the  part  of  the 
members.  .  .  .  Some  may  say,  *  Well,  so-and-so  is  a  man  we  ooght  to  get  rid 
•of,  and  I  shall  pat  in  a»bUck  ball; '  another  may  say,  *  Oh,  we  must  support  the 
committee;  they  have  acted  to  the  best  of  their  judgment.  They  are  all  honor- 
able men,  men  in  whom  we  have  the  greatest  confidence.  If  we  do  not  snpport 
them,  they  will  resign,  and  it  wiU  break  up  the  club;  I  shall  put  in  a  black  ball.' 
It  is  not  like  an  appeal  to  a  judicial  tribunal,  or  even  to  a  guosi-judiciai  tribunaL 
As  I  said  before,  it  behooves  a  committee,  who  are  a  judicial  or  ^uost- judicial 
tribunal,  to  be  very  careful  before  they  expose  one  of  their  fellow  members  to 
such  an  ordeal.  A  committee  ought  not,  as  I  understand  it,  according  to  the 
ordinary  rules  by  which  justice  should  be  administered  by  committees  of  dubs,  or 
by  any  other  body  of  persons  who  decide  upon  the  conduct  of  others,  to  blast  a 
man^s  reputation  forever — ^perhaps  to  ruin  his  prospects  for  life — without  giving 
him  an  opportunity  of  either  defending  or  palliating  his  conduct.  In  my  opinion 
upon  this  ground  also,  the  committee  have  not  acted  fairly  or  propeiiy.  I  have 
no  doubt  they  acted  according  to  the  best  of  their  judgment,  and  with  the  ut- 
most desire  to  do  what  was  right,  but  I  think  that  they  have  made  a  mistake, 
and  that  the  right  course  is  to  grant  an  injunction,  so  that  they  may  have  an 
opportunity  of  re-considering  this  matter  in  a  fair  and  impartial  spirit.*'  See 
also  Labouchere  v.  Whamcliffe,  13  Ch.  D.  346;  Leach's  Club  Cases,  38. 

1  Moxey's  Appeal  (Pa.).  9  Week.  N.  Cas.  441;  Sperry's  Appeal,  116  Pa- 
391;  8  Cent.  Rep.  215;  9  Atl.  Rep.  478;  Commonwealth  v.  Penn.  Ben.  Soc.,  2 
Serg.  &  R.  141;  Burton  v.  St.  George's  Soc,  28  Mich.  201. 

«  Wachtel  v.  Noah  Widows*  &  O.  Soc.,  84  N.  Y.  28,  31;  Birmingham,  etc,  R. 
Co.  V.  Locke,  1  Q.  B.  256;  Graham  v.  Van  Dieman's  Land  Co.,  1  Hurl.  &  N. 
541;  Lewey's  Island  R.  Co.  v.  Bolton,  48  Me.  451;  s.  c.  77  Am.  Dec  236; 
Schenectady,  etc.,  PI.  Road  Co.  v.  Thatcher,  11  N".  Y.  102;  Lexington,  etc,  B. 
Co.  V.  Chandler,  13  Met.  311;  South  Staffordshire  Ry.  Co.  v.  Bumside,  5  Ex. 
129;  Miss,  etc.,  R.  Co.  v.  Gaster,  20  Ark.  455;  Cockerell  v.  C.  Van  Dleman*s 
Land  Co.,  26  L.  J.  C.  P.  203;  Knight's  Case,  2  Ch.  321.  The  trial  resulting  in 
the  expulsion  of  a  member  havinsr  been  conducted  in  due  form  and  in  sood 
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to  an  acquittal  upon  the  charges.  It  is  doubtful  if  a 
member  could,  in  such  case,  be  subsequently  expelled 
upon  the  same  charges.^  He  certainly  cannot  without 
a  rehearing  upon  new  notice.  Where  the  charter  pro- 
vided for  expulsion  after  a  hearing  in  such  manner  as 
the  by-laws  may  provide,  and  a  by-law  provided  for 
•expulsion  on  the  charges  after  a  hearing  on  charges, 
*'  a  copy  of  which  shall  be  served  on  the  member  as 
-charged,'*  it  was  held  that  a  notice  served  on  a  member 
to  show  cause  why  he  **  should  not  be  expelled  for 
violation  of  art.  12,  sec.  1,  of  the  by-law  to  wit : — ^for 
•disobedience  of  the  order  of  the  board  of  directors  on 
the  9th  of  March,  1886,"  was  not  such  a  service  of  a 
<3opy  of  the  charges  as  to  be  a  suflScient  compliance 
with  the  statute.* 


^uct  appeared  before  the  directors  without  being  served  with  a  copy  of  the 
charges,  and  denied  the  jurisdiction  of  the  directors  because  the  accuser  was 
not  present.  It  was  held  that  an  order  of  expulsion,  entered  on  such  charges 
during  his  absence,  was  void,  the  want  of  service  not  having  been  waived. 
People  V.  Musical  Mut.  Protective  Union,  23  N.  E.  129;  118  N.  T.  101. 

Where  the  articles  of  a  benevolent  society  provide  that  **  any  member  who 
.shall  refuse  or  n^lect  to  pay  all  fines,  dues,  or  contributions  quarterly,  and 
who,  having  been  notified  by  the  financial  secretary  of  his  indebtedness,  shall 
: still  neglect  or  refuse,  for  sixty  days  after  receiving  said  notice,  to  cancel  his  in- 
debtedness, shall  be  dropped  from  the  roll  of  membership,"  it  has  no  right  to 
drop  a  delinquent  member  from  the  rolls  unless  he  has  received  notice  of  his  de- 
linquency. People  V.  Theatrical  Mechanical  Ass'n,  8N.  Y.  S.  675;  55  Hun,  606; 
holding  also  the  evidence  that  delinquent  was  absent  at  the  time  the  notice  was 
mailed  to  his  residence  rebute  the  presumption  of  its  receipt  by  him  which  would 
ordinarily  arise  from  the  mailing  of  a  notice  to  his  place  of  residence.  The 
constitution  of  a  club  gave  power  to  the  board  of  governors  to  censure,  suspend, 
or  expel  members  for  misconduct,  but  provided  that  no  such  penalty  should  be 
•enforced  until  after  ten  days'  notice  in  writing  had  been  given  to  the  member. 
It  was  held  that,  in  the  absence  of  any  agreement  or  provision  to  the  contrary, 
personal  notice  was  required,  and  notice  sent  by  mail,  which  in  due  course, 
would  have  been  delivered  at  the  member's  address  ten  days  previous  to  the  pro- 
posed action,  but  which  was  not  received  by  him  personally  until  nine  days  pre- 
vious to  then,  was  insufficient.     People  v.  Hoboken  Turtle  Club,  14  N.  Y.  S.  76. 

i  Com.  V.  Guardians  of  the  Poor,  6  Serg.  &  R.  (Pa.)  469,  473. 

2  People  V.  Musical  Mut.  Protective  Union.  47  Hun,  273,  holding  also  that  an 
appearance  at  the  time  and  place  mentioned  in  the  notice  to  deny  the  right  of 
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Where  the  proceeding  was  for  any  cause  a  nullity,  it 
does  not  stand  in  the  way  of  a  subsequent  expulsion 
upon  due  notice.  It  may  be  disregarded  or  the  party 
may  be  restored  to  membership  and  again  regularly 
tried  and  expelled.^ 

§  529.  Condact  of  the  trial.— The  committee  or  other 
body  charged  with  the  duty  and  vested  with  the  power 
of  expulsion  must  act  at  a  regular  or  at  a  special  meet- 
ing called  upon  proper  notice  ;  *  and  it  is  necessary 
that  a  quorum  should  be  present.' 

The  offences  charged  against  the  member  must  be 
established  upon  formal  investigation  and  upon  evidence^ 
and  must  not  rest  upon  inference  alone.*  Although  a 
member,  against  whom  proceedings  for  expulsion  have 
been  instituted  upon  formal  charges,  foils  to  appear 
after  due  notice,  the  evidence  in  support  of  the  accu- 
sation should  be  required.'    But  a  committee  need  not 


Remedies  for  improper  expalsioa  and  suspensiou  from  societies  and  fraternities 
discussed  under  the  following  heads:— Preliminary;  Relief  in  the  Society;  Re- 
Tiew  by  Court;  Distinctions  between  Unincorporated  and  Incorporated  Societies ; 
Reinstatement;  Legal  Remedies;  Action  at  Law;  Mandamus;  Injunction;  and 
English  and  American  decisions  on  the  subject  collected  by  E.  McQulUin,  20 
Cent.  Law  J.  327. 

1  Hurst  V.  N.  Y.  Produce  Exchange,  lOO.N.  Y.  605;  3  N.  B.  42;  Mem.  S,  C* 
in  full,  1  Cent.  Rep.  206. 

3  Payn  v.  Rochester  Mnt.  Relief  Soc.,  17  Abb.  N.  C.  53. 

'  Med.  A  Surg.  Soc.  v.  Weatherly,  75  Ala.  248.  As  to  what  constitutes  a 
quorum  of  a  committee  charged  with  the  duty  of  expulriim,  see  Loubat  ▼. 
Leroy,  40  Hun,  546;  15  Abb.  N.  C.  1.  In  this  case  it  was  proTided  by  the  con- 
stitution of  a  club  that  a  member  might  be  expelled  by  a  two-thirds  vote  of  the 
governing  committee  and  that  a  majority  of  such  committee  should  constitute 
a  quorum.  It  was  held  that  a  two-thirds  vote  of  a  quorum  of  the  committee  as 
it  existed  at  the  time  of  the  vote  was  sufficient  although  vacancies  existed. 

*  Schweiger  v.  Yoightlander  Benev.  Ass^n,  13  Phila.  118. 

^  People  ex  rel.  Corrigan  v.  Young  Men's  Father  Matthew  Ben.  Soc,  65  Barb. 
357;  Labouchere  v.  Wliamcliffe,  13  Oh.  D.  .^16.  In  the  last  case  the  Master  of 
the  Rolls  said:— ^*  The  committee  are  not  to  form  an  opinion  without  inquiry. 
They  are  not  to  take  up  a  newspaper  and  see  that  A.  B.  has  written  a  letter 
which  thev  mav  consider  scandalons.  or  that  C.  D.  has  been  brouflfht  no  in  a 


%  580  SUSPENSION  AND  BEINSTATEMENT.  589 

take  evidence  in  legal  form,  or  confine  themselves  to 
such  evidence  only  as  would  be  admissible  in  a  court 
of  justice.  They  may  resort  to  any  proper  and  fruitful 
source  of  information,  and  may  take  notice  of  matters 
of  conmion  notoriety  and  general  repute.  It  is  only 
necessary  that  they  act  in  good  f^th,  and  are  convinced 
as  reasonable  men  of  the  truth  of  the  charges.^ 

§-  580.  Equitable  jurisdletion  in  cases  of  simple  expulsion* 

— Seldom  will  courts  interfere  with  the  exercise  of  the 
right  of  expulsion,  from  clubs  and  associations,  where 
no  property  rights  are  thereby  affected.  The  reason 
they  will  not,  is  based  upon  the  assumption  that  the 
associates  are  themselves  the  best  judges  of  the  fitness 
And  worth  of  individuals  to  continue  the  relationship 
which,  in  many  cases,  could  not  be  fully  investigated 
and  unerringly  determined  before  the  consummation 
of  the  contract  of  membership.^    The  same  rules,  so 


iriend  or  an  enemy.  Inquiry  meant  inquiry  into  the  facts,  and  also  into  wbat- 
•ever  excuse  or  reason  might  be  given  by  the  member  whose  conduct  is  to  be 
inquired  into.  They  should  have  given  notice,  if  they  could,  to  the  member 
that  his  conduct  was  about  to  be  inquired  into,  aftid  should  have  given  him  an 
opportunity  of  stating  his  case  to  them.** 

1  Leach*s  Club  Cases,  45;  Labouchere  v.  Whamdifre,  13  Ch.  D.  846. 

^  Upon  this  question  the  language  of  the  court  in  Rigby  v.  Connol,  14  Ch. 
D.  482;  40  L.  J.  Ch.  328,  is  clear,  luminous  and  instructive.  The  learned  Justice 
.^id :— «« I  have  no  doubt  whatever  that  the  foundation  of  the  jurisdiction  is  the 
right  of  property  vested  in  the  member  of  the  society,  and  of  which  he  is  un- 
justly deprived  by  such  unlawful  expulsion.  There  is  no  jurisdiction  that  I  am 
aware  of  reposed,  in  this  coimtry  at  least,  in  any  of  the  Queen^s  courts  to 
decide  upon  the  rights  of  persons  to  associate  together  when  the  association 
possesses  no  property.  Persons,  and  many  persons,  do  associate  together  with- 
out any  property  in  common  at  all.  A  dozen  people  may  agree  to  meet  and  play 
whist  at  each  other's  houses  for  a  certain  period,  and  if  eleven  of  them  refuse 
to  associate  with  the  twelfth  any  longer,  I  am  not  awaro  that  there  is  any  Juris- 
diction in  any  court  of  justice  in  this  country  to  interfere.  Or  a  dosen  or  a 
hundred  scientific  men  may  agree  with  each  other  in  the  same  way  to  meet 
alternately  at  each  other's  houses  or  at  any  place  where  there  is  a  possibility  of 


590  EXPULSION,  FORFEITUBB,  §  53^^ 

far  as  applicable,  govern  questions  of  expulsion,  whether 
the  society  be  incorporated  or  voluntary.^  But  this^ 
policy  of  non-interference  relates  to  the  grounds  of 
expulsion  and  not  to  the  manner.  As  has  been  stated, 
the  proceedings  must  be  fairly  conducted,  according  to 
the  rules  of  the  organization,  and  must  be  free  from 
malice  and  bad  faith ;  *  otherwise  a  court  of  equity  will 
enjoin  the  threatened  expulsion,  or,  if  already  consum- 
mated, a  writ  of  mandamus  will  lie  to  restore  the  mem- 
ber to  his  rights.* 

Some  of  the  expressions  of  the  early  English  cases 
on  this  subject  require  qualification.     They  seem  to- 
lose  sight  of  all  distinctions  between  purely  social  and 
other  objects  for  which  associations  are  formed.     True, 
as  said  in  Rigby  v.  Oonnol*  if  a  dozen  gentlemen  agree 
to  meet  occasionally  in  a  casual  way,  and  eleven  of 
them  come  to  the  conclusion  to  no  longer  associate 
with  the  twelfth,  there  is  no  law  to  compel  them  to  do 
so,  however  capricious  and  unreasonable  their  reasons. 
But  where  a  constitution  and  by-laws  have  been  for* 
mally  adopted,  and  permanency  has  been  given  to  an  in- 
stitution organized  for  various  objects,  it  is  clear  that^ 
the   contract   of  membership    includes  rights  which, 
though  they  may  not  be  of  pecuniary  value,  are  yet 
substantial  and  valuable,  and  cannot  be  taken  away 
recklessly,  and  in  violation  of  the  plain  rules  of  justice. 
While  the  motives  of  individual  members  of  such  bodies 
or  of  committees  for  voting  to  expel  will  not  be  in- 


1  otto  V.  Journeyman  Tailors'  P.  dc  B.  TJ.,  75  Cal.  806;  17  P.  217;  s.  a  7 
Am.  St.  Rep.  156,  158;  Sale  y.  First  Regular  Baptist  Ohmrch,  02  la.  26;  17  N. 
143;  s.  c.  49  Am.  Rep.  136;  Rigby  v.  Connol,  14  Oh.  D.  482;  8.  c.  49  L.  J. 
Ch.  828;  Bnrke  v.  Roper,  79  Ala.  138. 

«  Supra,  S§  527,  528. 
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quired  into,  yet  where  the  proceeding  on  its  face  shows 
gross  injustice  or  a  violation  of  the  rules,  a  ground  is 
furnished  for  equitable  interference.^  ^ 

§  681.  Same,  where  property  interests  are  affected.— 

There  is  an  important  distinction  between  cases  of  sim- 
ple expulsion  from  the  enjoyment  of  the  personal 
privileges  of  membership  and  those  where  such  expul- 
sion has  the  effect  of  forfeiting  property  interests.  In 
the  latter  class  of  cases,  courts  will  much  more  closely 
scrutinize  the  proceedings  and  more  readily  interfere  to 
protect  those  interests   and  redress  wrongs  thereto.^ 


>  Otto  V.  Journeyman  TaUore'  P.  &  B.  U..  75  Cal.  808;  17  P.  217;  8.  c. 
7  Am.  St.  Rep.  15<J,  159,  citing  Hirsch  on  Fraternal  Societies,  56;  Dawkins  v. 
Antrobns,  44  L,  T.  Rep.  557;  s.  c.  L.  R.  17  Ch.  D.  615;  Lambert  v.  Addison, 
46  L.  T.  20.  In  Otto  v.  Journeyman  Tailors',  etc.,  Union,  supra,  the  court 
say:—"  We  are  referred  to  tiie  provision  of  appellant's  constitution,  which  pro- 
vides that  *  any  member  having  a  grievance  shall  have  the  right  to  lay  his  case 
before  the  central  body,  who  shall  take  action  thereon,  and  whose  decision  shall 
be  final.'  No  doubt,  when  an  action  is  properly  taken  in  the  manner  indicated. 
It  is  final  and  the  courts  will  not  interfere;  but  when,  under  the  guise  of  remedy- 
ing the  grievance  of  a  member,  the  central  body  acts  in  bad  faith  and  maliciously 
makes  the  subject  of  the  grievance  a  pretext  for  oppression  and  wrong,  its  action 
may  however,  to  that  extent,  be  the  subject  of  review."  In  Gardner  v.  Free- 
mantle,  24  L.  T.  81,  Lord  Robcily  said:—"  In  some  cases  this  court  interfered, 
with  the  exercise  of  that  paramount  authority,  but  only  where  there  is  a  moral 
culpability,  or  if  the  decision  is  arrived  at  from  fraud,  personal  hostility  or  bias. 
But  in  cases  of  this  description  all  that  this  court  requires  is  to  know  that  the 
persons  who  were  summoned  reaUy  exercised  tlieir  judgment  honestly.  The 
court  will  not  consider  whether  they  did  rightfully  or  wrongfully." 

*  People  V.  Bd.  of  Trade,  80  111.  134;  Hopkinson  v.  Marquis  of  Exeter,  37  L. 
J.  Ch.  173;  s.  c.  6  L.  R.  Eq.  63;  Rigby  v.  Connol  14  L.  R.  Ch.  D.  482;  State 
V.  Odd  Fellows,  etc.,  8  Mo:  App.  148;  Dawkins  v.  Antrobus,  17  L.  R.  Ch.  D. 
615;  44  L.  T.  557 ;  Pulford  v.  Fire  Dept.,  81  Mich.  458 ;  Olery  v.  Brown,  51  How. 
Pr.  92;  Thompson  v.  Soc.  Tammany,  17  Hun,  805;  Milroy  v.  K.  of  H.  Sup. 
Lodge,  28  Mo.  App.  463;  Otto  v.  Jour.  Tailors',  etc..  Union,  75  Cal.  808;  17 
Pac.  Rep.  217;  Bauer  v.  Sampson  Lodge,  102  Ind.  262;  1  N.  E.  671;  White  v. 
Browne]),  2  Daly,  329;  Austin  v.  Searing,  16  N.  Y.  112;  Supreme  Council  v. 
Garrigns,  104  Ind.  133;  3  N.  E.  818;  Schmidt  v.  A.  Lincoln  Lodge,  84  Ky.  490;. 
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Important  questions  sometimes  arise  on  contracts  in 
mutual  benefit  societies  which  contain  the  right  to 
participate  in  various  ways  in  sick  and  death  benefit 
and  endowment  funds.  Such  societies  are  not  only- 
social  organizations,  but  are  mutual  insurance  com- 
panies. If  the  courts  could  deal  with  them  in  their 
character  of  mere  social  organizations,  the  principles 
set  forth  in  the  last  preceding  section  would  be  appli- 
cable to  them.  -But  the  members  to  whom  certificates 
are  issued  by  such  societies  acquire  property  rights  in 
the  society  of  an  important  character  ;  and  in  dealing 
with  these  rights,  it  is  highly  essential  that  the  courts 
should  confine  themselves  strictly  to  the  terms  of  the 
contract  which  the  members  have  made  among  them- 
selves.^ "  It  would  be  a  very  dangerous  doctrine  to 
apply  to  societies  which,  in  addition  to  the  character 
of  social  clubs,  possess  also  the  character  of  life  insur- 
ance companies,  and  which  undertake  to  insure  the 
lives  of  their  members  for  the  benefit  of  their  families, 
paying  them  a  large  sum  in  the  event  of  the  death  of 
the  member,  the  rule  that  they  can  expel  their  mem- 
bers, and  thereby  deprive  their  families  of  the  benefit 
of  this  insurance,  it  may  be,  after  the  member  has 
paid  assessments  for  many  years,  and  when,  by  reason 
of  age  or  bad  healthy  he  has  passed  into  such  a  state 
that  new  insurance  upon  his  life  cannot  be  procured, 
for  causes  not  named  in  their  constating  instruments, 
or  in  the  public  statutes,  or  such  as  the  members  of 


officer  refused  to  pat  the  motion  to  a  vote  on  the  groirnd  that  it  was  oonferuy  to 
the  rules,  does  not  constitute  such  a  suspension  as  will  defeat  the  riglit  of  re- 
coyery  of  the  beneficiary  in  his  certificate  after  his  death.  Grand  Lodge  A.  O. 
U.  W.  ▼.  Brand  (Neb.),  46  N.  W.  95.    A  member  of  a  mutual  benefit 
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the  subordinate  lodge  may,  in  the  excitement  of  the 
hour,  deem  a  good  ground  of  expulsion.  We  hold  in 
this  case,  as  we  have  held  in  other  cases  of  this  kind, 
that  the  rights  of  the  beneficiary  in  such  a  certificate 
are  strictly  a  matter  of  contract  ;  that  this  contract  is 
to  be  found  in  the  terms  of  the  certificate  itself,  in  the 
statutes  of  the  society,  and,  in  case  of  a  society  incor- 
porated under  the  laws  of  this  state,  in  the  statutes  of 
this  state  relating  to  such  societies.^  ^ 

The  principles  indicated  in  the  language  just  em- 
ployed are  entirely  applicable  to  other  cases  involving 
contracts,  conferring  upon  the  holders  pecuniary  inter- 
ests in  corporate  funds  in  addition  to  membership  priv- 
ileges.* 

§  582.  Remedies  inside  assoeiatioii  mast  be  exhangted. — 

It  is  well  settled  that  unless  the  association,  or  the  tri- 
bunal within  it,  having  jurisdiction  of  the  matter,  has 
acted  in  such  total  disregard  of  rules  as  to  render  the 
proceeding  a  nullity,  or  that  the  aggrieved  party  has 
had  no  notice  of  the  proceeding,  he  must  first  exhaust 
the  remedies  for  redress,  if  any,  provided  by  the  society 
itself,'  unless  property  interests  are  involved.     In  the 


1  Mnlioy  ▼.  Ejiighto  of  Honor,  supra,  per  Thompson,  J.;  see  Mtlde  by 
same  Judge  and  author  March,  and  April  number,  Am.  L.  Rev.  1801. 

>  See  Osceola  Tribe  v.  Schmidt,  57  Md.  U8;  Woolsey  v.  Independent  Order, 
etc.,  61  la.  402;  16  N.  E.  576;  Sperry's  Appeal,  116  Pa.  St.  891;  9  A.  478;  8 
Cent.  Rep.  115;  Grosvenor  ▼.  United  Society,  etc,  118  Mass.  78;  Anacosta 
Tribe  v.  Murbach,  13  Md.  91;  Dawkins  v.  Antrobus  L.  R.,  17  Oh.  D.  615;  aflf'd, 
44  L.  T.  Rp.  (N.  S.)  567;  White  v.  Brownell,  4  Abb.  Pr.  (N.  S.)  162;  Hopkin- 
son  Y.  Marquis  of  Exeter,  L.  R.  5  £q.  6S;  Burton  v.  St.  George's  Soc.,  28  Mich. 
261;  Famsworth  v.  Storrs,  5  Gush.  412;  Dolan  v.  Court  of  Good  Samaritan,  128 
Mass.  487;  Karcher  y.  Supreme.  Lodge,  187  Mass.  868;  Hutchinson  y.  Lawrence, 
67  How.  Pr.  88;  Jones  y.  National,  etc.,  Ass'n  (Ky.),  2  S.  W.  Rep.  447;  Loubat 
Y.  Leroy,  15  Abb.  N.  O.  1 ;  Olery  y.  Brown,  51  H6w.  Pr.  92;  Lafond  y.  Deems, 
8  Abb.  N.  C.  888;  8.  c.  81  N.  Y.  507. 

'  Karcher  y.  Sup.  Lodge,  etc.,  187  Mass.  868;  Lafond  y.   Deems,  8  Abb.  N. 
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latter  case,  courts  will  interfere  for  the  purpose  of  pro- 
tecting rights  of  members  in  all  proper  cases,  whether 
the  society  be  incorporated  or  not ;  and  when  they  have- 
acquired  jurisdiction  will  follow  and  enforce  as  far  aa 
applicable  the  proper  principles  and  remedies.^ 

The  action  of  the  association  honestly  taken  accord- 
ing to  its  rules,  on  a  question  which  it  has  authority  to 
decide  upon  due  notice,  cannot  be  collaterally  reviewed 
by  the  courts.'  But  if  the  action  of  the  body  be  a 
usurpation,  or  without  notice  or  authority,  it  cannot 
affect  the  legal  rights  or  change  the  legal  status  of  any 
one  ;  and  the  obligation  to  appeal  is  not  imposed  when 
the  judgment  is  void  for  want  of  jurisdiction.* 

§  588.  Presumption  in  faTOr  of  regnlaiity. — ^The  same 
presumption  in  favor  of  the  regularity  of  expulsion 
proceedings  prevails  as  in  the  case  of  transactions  of 
corporate  bodies  generally  where  there  is  no  question 
as  to  jurisdiction.^  It  is  otherwise  where  the  expul- 
sion involves  the  loss  of  property  rights.  In  that  case^ 
courts  will  look  into  the  whole  question,  untrammelled 
by  presumptions  and  probabilities.^    The  whole  matter 


▼enor  v.  United  Soc,  etc,  118  Mass.  78;  White  ▼.  Brownell,  4  Abb.  Pr.  (N.  S.) 
1<I2;  s.  a  2  Daly,  829 ;  Carlen  v.  nrory,  1  Ves.  ^  B.  164;  Hairington  ▼. 
W<Mftingmen*8  Ass'n,  70  Ga.  840;  Lewis  ▼.  WUson,  2  N.  T.  S.  806;  alTd,  121 
N.  T.  284;  24  K.  E.  474;  Burns  v.  Brick-Layers',  etc,  Ass'n,  10  N.  T.  S.  916; 
Ren  a^fudiefUa  in  church  coorts  discussed,  and  American  dedaioDS  bearing  apon 
the  subject  collected  by  W.  H.  Burnett,  30  Cent.  L.  J.  73. 

»  Otto  V.  Jour.  Tailors',  etc,  Union,  75  Cal.  808;  17  P.  217. 

'  Karcher  y.  Sup.  Lodge,  etc,  187  Mass.  368. 

*  Bacon,  Ben.  Soc.  A  L.  Ins.,  sec.  107;  Hall  v.  Sup.  Lodge  Knights  of  Honor, 
U.  S.  Circuit  Ct.  E.  D.  Ark.,  24  Fed.  Rep.  450;  Muhoy  y.  Sup.  Lodge  Knights 
of  Honor,  28  Mo.  App.  468.    '*  It  may  be  likened  to  a  Judgment  rendered  by  a 
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is  well  summarized  as  follows  :  **In  seeking  to  obtain 
rights  mider  the  by-laws  or  rules  of  a  society,  the 
member  must  proceed  as  therein  required,  and  gener- 
ally exhaust  the  remedies  established  by  the  by-laws 
and  rules  before  applying  to  the  courts  for  relief.  H 
no  tribunal  is  established  by  the  rules,  he  may  at  once 
resort  to  the  courts.  In  the  case,  however,  of  property 
rights,  it  has  been  held  that  he  may  or  may  not  leave 
the  determination  to  the  tribunals  of  the  order  ;  he 
may  sue  at  once,  or  he  may  consent  to  an  adjudication 
by  the  society,  in  which  latter  case  he  is  bound  as  by 
an  arbitration,  provided  no  principles  of  natural  justice 
have  been  violated  by  the  tribunal,  and  the  proceed- 
ings are  regular.*'^ 

§  584.  Forfeiture  and  gnspension  of  contract  by  its  terms* 

— The  certificates  of  mutual  benefit  societies  usually 
provide  for  payment  by  the  holder  of  assessments  at 
specified  times ;  and  further,  that  non-payment  shall 
<5ause  a  suspension  of  membership  privileges,  and  if 
such  failure  continues,  a  forfeiture  of  all  rights  of  mem- 
bership, including  all  claim  against  the  society  for 
benefits. 

Such  provisions  are  in  the  nature  of  penalties  and 
^re  strictly  construed.^  The  assessment  must  be  made 
in  strict  conformity  with  all  its  laws,  and  there  is  no 
presumption  in  favor  of  the  regularity  or  legality  of 
the  acts  of  the  directors  in  making  assessments,  or 
other  steps  by  which  a  member's  rights  are  forfeited.* 
But  no  judicial  determination  either  by  a  tribunal  inside 
the  association,  or  elsewhere,  is  necessary  to  effect  a 
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suspension  or  forfeiture  of  rights  on  account  of  non- 
payment of  assessments,  where  the  same  is  provided 
for  in  the  contract  or  in  the  laws  ;  ^  and  a  member 
may,  by  contract,  dispense  with  notice.* 

A  simple  provision,  however,  to  the  effect  that  for 
the  non-payment  or  other  default  or  act  a  member 
shall  forfeit  his  contract,  is  not  self-enforcing.  There 
must  be  some  action  or  proceeding  on  the  part  of  the 
society.  This  rule  is  of  general  application,*  The 
effect  of  a  suspension  is  to  deprive  the  member  bus* 
pended  of  all  rights  and  benefits,  except  to  be  re- 
instated  upon  taking  the  prescribed  steps  for  that 
purpose.* 

Suspension  from  mutual  benefit  societies  usually 
results  from  the  non-payment  of  dues  and  assessments. 
It  is  generally  held  tBat,  if  a  member  die  while  sus- 
pended, his  beneficiary  cannot  recover  the  benefit  from 
the  society  ;  and  in  one  case  this  rule  was  applied  so 
far  as  it  affected  a  supreme  lodge,  although  the  subor- 
dinate lodge  from  which  he  had  been  suspended  con- 
tinued to  treat  him  as  a  member  after  default.*  After^ 
by  affirmative  action  by  the  society,  a  member  has 
been  suspended,  and  having  notice  of  such  action,  he 
does  not  exercise  the  right  of  appeal  secured  by  the 
laws  of  the  organization,  such  action,  if  regular,  is 
final,  and  cannot  be  assailed  in  an  action  on  the  certifi- 
cate after  the  member's  death.* 


^  Borgraffe  v.  Knights  of  Honor,  32  Mo.  App.  127. 

3  McDonald  y.  Ross-Lewin,  20  Hun,  87. 

<  See  Med.  A  Snrg.  Soc  v.  Wetherly,  75  Ala.  248;  State  ▼.  Trinity  Chureh, 
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Undoubtedly,  members  may  so  contract,  or  provisions 
of  the  laws  may  be  sach,  that  the  mere  non-payment 
within  a  specified  time  is  a  repudiation  of  the  contract, 
and  ipso  facto  effects  a  forfeiture  of  aU  rights  under  \t^ 

§  635.  B^4aiiB  iaqiosfais  fwfeitsre  require  statotMT 
sanetioii. — The  common  law  disfavor  of  forfeitures  ex- 
tends to  by-laws  of  associations  providing  forfeitures  as 
penalties.  These  are  of  no  force  or  effect  unless  their 
adoption  be  authorized  by  statute.  **  No  such  power 
is  consistent  with  common  law  or  ancient  right,  and  it 


ixAMky  129  Mass.  70;  Mnlroy  t.  KnigfaU  of  Honor,  28  Ma  App.  463.  Undttr  a 
by-law  of  a  benerolenfc  aasodaUon,  providing  for  payment  of  benefits  in  case  of 
sickness,  etc,  to  "  every  member  in  good  standing  on  the.  books,*'  a  member 
cannot  be  deprived  of  socb  benefits  because  in  arrears  for  dues,  wbere  the 
anurnnt  of  the  does  in  arrear  is  less  than  the  benefits  to  which  he  was  entitled 
when  they  became  due.    Brady  v.  Coachman's  Benev.  Ass'n,  1-1  N.  T.  S.  272. 

1  HI.  Masons'  Benev.  Soc.  v.  Baldwin,  88  111.  479;  Am.  Mut.  Aid  Soc.  t. 
Kilbum,  7  Ky.  L.  Rep.  750;  Toe  v.  B.  C.  Howard  M.  B.  Ass'n,  03  Md.  86;  Rood 
V.  Railway  Passengers',  etc..  Ass' n,  31  Fed.  Rep.  62;  Blanchardv.  Atlantic  Mut. 
F.  Ins.  Co.,  33  N.  H.  9;  Madeira  v.  Merchants'  Exch.,  etc.,  Soc.,  16  F.  7-19;  6 
McC.  25S;  McDonald  v.  Ross-Lewin,  29  Hun.  87.  In  Borgraefe  v.  Knights  of 
Honor,  22  Mo.  App.  127,  142,  the  court,  per  Thompson,  J.,  this  principle  is  mor& 
fully  discussed  as  follows:—*'  It  was  argued  in  behalf  of  the  plidntifF,  at  the  bar, 
that  there  was  no  forfeiture  in  this  case,  because  the  declaration  of  a  forfeiture 
is  a  judicial  act,  and  neither  Ada  Lodge,  nor  any  other  judicatory  having  the 
power  to  declare  a  forfeiture,  had  so  adjudged.  This  contention  has  no  founda- 
tion, in  view  of  the  fact  that  under  provisions  of  sec  3,  of  law  2,  above  quoted, 
it  is  not  necessary  that  the  lodge  or  any  other  judicatory  of  the  order  should  ad- 
judge  a  forfeiture  against  a  delinquent  member  for  non-payment  of  an  assess- 
ment for  a  death  benefit,  but  that,  on  the  contrary,  the  suspension  attaches  by 
operation  of  law.  There  is,  in  view  of  this  provision,  a  plain  distinction  be- 
tween tills  case  and  cases  which  have  arisen  under  the  constating  instruments  of 
mutual  insurance  companies,  and  other  benevolent  orders  of  this  character, 
where  the  governing  statute  recites  that  for  the  non-payment  of  dues,  or  other 
named  delinquency,  the  member  may  be  suspended  by  the  lodge  or  other  judica- 
tory. Here  the  member  is  not  suspended,  until  the  lodge  or  other  designated 
judicatory  exercises  the  power  of  suspension.  The  reason  is  that,  whatever  the 
lodge  or  the  order  may  have  against  the  member  for  an  infraction  of  its  rules, 
must  be  sought  in  conformity  with  the  laws  and  rules  of  the  order.  The  remedy 
therein  prescribed  must  be  exhausted  before  resort  can  be  had  to  the  judicial 
courts.     But  where,  as  in  this  case,  the  susttension  attaches  bv  an  operation 
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cannot  be  obtained  from  anything  but  the  sovereignty. 
The  only  means  for  the  enforcement  of  corporate 
i^harges  and  penalties  is  by  action.  Summary  means 
and  methods  unknown  to  the  common  law  must  be 
authorized  by  express  authority.  And  it  would  not  be 
reasonable  to  enforce  a  pecuniary  obligation  or  penalty 
by  means  disproportionate  to  its  importance."  ^ 

§  686.  Reinstatement. — After  final  expulsion  or  forfeit- 
ure there  can  be  no  such  thing  as  a  reinstatement.  If 
the  party  still  desires  membership  he  can  only  obtain 
it  as  any  other  outsider.  But  a  suspension  only  has  a 
similar  effect  to  a  nisi  decree  or  an  interlocutory  order 
of  a  court.  The  suspended  member  is  only  required  to 
do  things  prescribed  as  a  condition  to  reinstatement.  No 
affirmative  action  is  required  by  the  society  in  recogni- 
tion of  the  renewed  relation  as  a  general  rule.  Thus  it 
was  held  that  where  a  suspended  member  might  be  re- 
stored upon  payment  of  arrearages,  he  was  not  required 
to  tender  the  arrearages  to  a  meeting  of  the  lodge  ;  that 
payment  to  the  proper  financial  officer  was  sufficient ; 
and  that  no  assent  or  action  on  the  part  of  the  lodge 
was  necessary  to  his  complete  restoration.*  Sometimes, 
however,  a  member  can  only  be  suspended  by  action  of 
the  society  or  a  managing  board  thereof.'  In  other 
societies  it  is  expressly  provided  that  applications  for 
reinstatement  upon  lapsed  and  forfeited  certificates  must 


1  People  y.  Fire  Dept.,  31  Mich.  458,  485,  per  Campbell,  J.  See  also,  Weecott 
▼.  Minnesota  Mining  Co.,  23  Mich.  145;  Matter  of  Long  Island  R.  Co.,  19  Wend. 
(N.  T.)  37. 

2  Manson  v.  Grand  Lodge  A.  O.  U.  W.,  30  Minn.  509;  16  N.  W.  895.  Under 
a  by-law  of  a  benevolent  society  providing  that  any  subordinate  lodge  in  arrears 
should  stand  suspended,  and  that  no  death  benefit  should  be  paid  during  the  sua- 
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be  passed  upon  by  the  body  or  a  committee,  and  that  it 
can  only  be  granted  upon  a  satisfactory  excuse  being 
shown.  In  such  cases,  the  restoration  to  rights  is 
discretionary  with  the  society,  or  its  designated  agents, 
and  the  deci|(ion  is  judicial  in  its  nature.  But  such  judi> 
cial  function  must  not  be  abused.  CSourts  will  not  be 
concluded  by  an  arbitrary  decision  upon  the  question, 
and  will  examine  into  the  validity  of  the  excuses  offered 
for  non-payment.^ 


1  Dennis  ▼.  Mass.  Ben.  Ass'n,  47  Hun,  838.  In  this  ease  the  defendant  asso- 
ciation had  issued  to  one  Dennis  a  certiflcate  of  membersliip  to  which  was  an- 
nexed among  other  roles  and  conditions  one  providing  Uiat  the  member  should^ 
witliin  tliirty  days  after  the  mailing  of  a  notice  of  assessment  to  pay  the  same^ 
and  that  if  the  assessment  should  not  be  reoeived  by  the  company  within  the 
time  the  contract  should  lapse,  and  be  void;  but  that  '*  for  valid  reasons  to  th& 
officers  of  the  association  (such  as  a  failure  to  receive  notice  of  an  assessment) 
he  may  be  reinstated  upon  pas^ng  assessment  arrearages."  After  receiving 
notice  of  an  assessment,  but  before  the  expiration  of  the  thirty  days,  the  member 
was  stricken  with  apoplexy  and  remained  unconscious  until  several  days  after 
the  expiration  of  the  thirty  days,  when  he  died.  The  beneficiary  then  tendered 
the  assessments  due  and  offered  these  facts  as  an  excuse  for  the  member's  de- 
fault; but  the  officers  declined  to  receive  them  or  to  acknowledge  the  sufficiency 
of  the  excuse  offered.  An  action  having  been  brought  by  the  beneficiary  for  the 
benefit,  the  trial  court  had  directed  a  verdict  for  the  defendant;  but  the  appel- 
late court  held  this  to  be  an  erroneous  ruling,  and  that  the  question  whether  the 
facts  showed  a  *^  valid  reason  "  within  the  meaning  of  the  contract  should  have 
been  submitted  to  the  jury.  The  court  reasoned  thus :  "  What  right  would  the 
member  have  had  if  he  had  recovered  his  reason  on  the  day  he  died.  In  the  first 
place,  the  words  were  intended  to  be  operative.  The  defendant  obtained  the 
premiums  on  agreement  to  pay  assessments  upon  them.  He  assured  the  mem- 
bers that,  if  a  valid  reason  was  furnished  for  the  default,  it  should  not  be  ex- 
clusive. The  use  of  the  restrictions  as  to  the  validity  of  the  excuse  to  the  offi- 
cers of  the  company  did  not  mean  to  make  them  sole  arbiters  of  the  validity  of 
the  reason.  The  company  illustrate  by  citing  an  instance  of  a  good  excuse  by 
the  term  'such  as  a  failure  to  receive  notice  of  an  assessment.'  If  an  assess- 
ment notice  had  not  been  received  without  the  fault  of  the  member,  can  it  be 
doubted  but  that  the  officers  were  bound  to  acknowledge  it  and  reinstate  the 
member  upon  payment  of  arrearages  ?  The  company  say  that  is  a  good  excuse, 
and  impliedly  say  that  other  good  reasons  for  the  default  must  be  acknowledged 
also.    The  court  of  appeals  have  decided  that  a  discretion  given  to  trustees  is 
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Considerable  conflict  of  views  on  the  subjects  of 
suspension,  forfeiture,  and  reinstatement  will  be  ob- 
served, in  the  authorities  cited  which  in  some  cases 
cannot  be  reconciled,  while  in  others  the  conflicting 
views  result  from  differences  in  the  statutory  provis- 
ions and  their  construction. 


renewed  if  in  good  health.  This  condition,  in  respect  to  good  health,  is  not  in  the 
rale,  and  the  officers  had  no  right  to  add  it  in  the  rale.  If  a  valid  reason  existed 
for  the  defaiilt  the  member  must  be  reinstated,  because  of  the  valid  reason  for 
the  default,  and  not  because  he  had  a  valid  reason  and  was  in  good  health.  The 
rale,  as  created  by  the  company  in  this  respect,  would  exclude  cases  where  it 
was  vital  that  they  should  be  included  in  the  contract.  If  the  good  reason  was 
rejected  in  cases  of  ill  health  or  death  the  insured  would  lose  a  real  value  in  the 
contract.  If  members  become  sick  or  die  the  policy  is  at  an  end,  no  matter  how 
completely  the  default  may  be  excused.  This  would  make  a  very  unfair  cod> 
tract,  not  within  the  words  of  the  rule,  and  one  which  the  company  would  be 
unwilling  to  print  in  iU  rules."  To  same  elTect  are  Hull  t.  Hull,  24  N.  Y.  647; 
The  Duplex  Boiler  Co.  t.  Garden,  101  Id.  387;  4  K.  E.  749;  Yan  Houten  v.  Pine, 
38  K.  J.  Eq.  72;  Oats  ▼.  Supreme  Court  of  Foresters,  4  Ont.  Sep.  686. 
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